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ROUTING AND TRANSMITTAL SLIP 
1 TO ; •:ame, office •ymbol or location) I N'. TIALS Cl RC ULA TE 

-·-- ·-DA lE 11._:.lORDINATIOH 

Dudley Chapman 
2 INITi >.....s, f-. ILE 

(Via Messenger) 
DATE INFORMATION 

3 ltHTIAL.5 NOTE ANO . 
ft£1URN 

DATE PER COH • 
VERSA.Tl ON 

4 INITIALS SEE ME 

- . 
DATE Sl$MATURE 

REMARKS 

Fot'Warded herewith is the 1969 memo-
randum on the Equal Employment Opportunity 
Commission. While its statute has been 
amended since (see 42 u. s. c. (Supp. III) 
2000e-4), the amendments do not appear 
to affect the removal issue. I will be 
in touch with you later today on removal 
for "cause. " 

It seems to me that it may be possible 
to maintain the legal position that the 
individual serves at the pleasure of the 
President but. at the same time to state 
some reasonable factual basis f or removal. 

-

Do NOT use this form as a RECORD of approvals, concurrences, 
disapprovals, clearances, and similar actions 

FROM (Name, office symbol or local/on) DA TE. 
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MZHORA!-IDUM FOR. THE UONORABI3 PETER M. FL~UG&~ f 
-~ Sr_~cial .~siatant t:o the President \. tj t'"· ·.\ i. 

'· . · ' . .\- \' l_; I E 

Re.t Tenure of Members of the . Equal ;~ J . ~,.l 
Ebolo~ent 0;.>port:unity Co\1l&\ission (I j~· ', 1, ~ . """'i.I -~ 7'~,v\ I) r 

This Office has examined the memorandum of the Civil 
Service Cotmdssion on· the above-entit1ed subject and agrees 
lvit:h the result reached therein, viz., that the President 
has the p01xer to remove the members-of tb..at Cor:mdssion. 

'.(he basic rule that th2 President has the power to 
remove the officers of the United States whom he has 
appointed by and with the advice and consent of the Se..'1ate 
goes back to the first: session of the First cpngress. It 
was finally restated in Mzers v. United States·, 272 u. s. 52 
(1926). Since then, however, the Court: has held that the 
President lacks the removal power with respect to such 

• 

of fice~s who perform quasi-legislative and quasi-judicial 
functions, such as the member3 of the independent regulatory 
Cet!lmiSsions, O:t' Of Commissions charged with the adjudication 
of claims against the United Statss 1'according to la~rr and 
not sul?jeet to any review, judicial or otherwise. Humnhrey 1 s 
E..~ecutor v. United States, 295 U.S. 602 (1935); Wiener v .. 
Units! States, 357 U.S. 349 (1958). The question, then, is 
whether members of the Equal Empl<rj!!lent O?portunity Commis­
s:ton. fall . within the exception to the rule of ~Myers recog­
nized in Rumph~ez's Executor and Wiener. 

'11ie Equal Employment Opportunity Commission has no 
:;J.djudicatory powers; its functions are primarily to investi­
g:1ta and to conciliate. It3 quasi-legislative 'f>O~ra ara 
li..:nited. ~:bile it has the po'"ver "tmder section 713 of th~ 
Ctv{l ':tights Act ot 1964 (l;l U. 3. C. 2000e-12) to L~su~ r~-~­
lations, those ragulatio~a are primarily of an interpretative 
nature,,!.· £.•, they do not: generally have the effect: o.E law. 
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Rcli~ce on these regulations does create an affirmative 
defeosa and to this extent they do have legal effect. But 
reli~nce on the rules promulgated by the ~a3es and Hours 
A~:.-ninistr~tor has a ··similar effect, and he unquestionably 
is an officel;'- ·in the ~acutive Branch.. See section 10 of 
the Portal to Portal Act of 1947, 61 Stat. 89, 29 u.S.C. 
259. Moreover, some rulemaking power is vested in virtually 
all heads of Executive agencies, and we are not aware of any 
judici~l ruling to the effect that the President may not 
re-~ove an officer wha has rulemaking but no adji.1dicative 
powers. 

The grant of five year terms to the Comm.issioners· is 
no indication of a congressional ?urpose to preclude- the 
removal of the Commissioners during that statutory term. 
It is well established that such term is in the nature of a 
limitation but not of a grant; in o~'ler ·words, its pnrpose 
is to prevent the ap?Ointee f~ remaining in of £ice for a 
period in excess of that term 'i~ithout reappointment, but it 
is not designed to preclude removal by the President prior 
to tbe expiration of ~he term. Parsons v. United States» 
167 U.S. 324, 342 (1897). 

A final although not ne<:essarlly conclusive argument 
in support of the Presid~nt's power to remove the EEOC .Com­
missioners is the absence of any provision in section 705 
of. the CiVil Rights Act for their removal for neglect of 
duty or malfeasance in office. Sue~ . a provision has been 

. customarily included in statutes setting up regulatory · 
agencies intended to be independent of E."""t.ecutive control. 
see, !l·.8..·, 29 U.S.C. 153(a) (NLRB); 42 U.S.C. 2032(a) (AEC); 
49 u.s.c. 1321(a) (CAB}, except for those statutes passed 
in the iil.terval ~etween the ~t:iers and H~1m2hrey· decisions, see 
15 U.S.C. 78d (SEC); 47 U.S.C. 154 (FCC). Viener v. Unit:ed 
States, 357 U.S. 349 (1958), it is true, held that the ab- . 
sen.ce of a specific provision for removal for cause doe"s not 
n~cessarity intply tbat the officer serves a t the Pregidentts 
pl~asure . T:1e a.bsenc:e of lJCh ?.Covi3ion, n~v~rt:h~t?-~g > 
strongly implies that the President is intended to have the 
po":·1er to remove the Comm1ssioners, since otherwise the only 

- 2 - <::. 



means of recaoving them in casa of neglect of duty or T.lal­
f ejsance in office would ba the cumbersome and virtually 
non-existe..."lt raethod of impeachment. 

It is therefore the conclusion of this Office t~at the 
Presid.:rit has the power to remove the Commissioners cf the 
Equal Erq>loyment Opportunity Commission. We must, however, 
ndd tha caveat that the course which the courts ti.till take 
in this area . is singularly unpredictai::»le. 'the J-It1!!1phrey c~se 
uas an unheralded d~parture from Hvers, and the Wiener case • 
a5ain not only broadened the !fi..:np}rrex rule but overstressed 
the judicial. and discount~d the routine · bm::eaucratic func­
tions of t:he War Cri1llcs Commission. L"'l these circums tanc~s • 
ren:tOVal does create some risk .of litiz"ation. 

William H. Rehncp.iiot 
Assistant At:tort)ey Gener.al 

Office of Legal Counsel 
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NATIONAL ASSOCIATION FOR THE ADVANCE1\1ENT OF COLORED PEOPLE 
WASHINGTON BUREAU 

I 

.. 

SUITE 410 · WOODWARD BUILDING 
733 15th STREET, N.W. 

WASHINGTON, D. C. 20005 

(202) 638-2269 

March 5, 1975 

The Editor 
The Washington Post 
1150 - 15th Street, N. W. _ I. . 
Washington, D. C. 20071 // ~ 

Dear Sir: ~ · 

The Post's editorial of March 4, 1975,~ t•t1 /.•crisis of Leadership 
in EEOC;'' suggests that 11 President Ford o ht to review whether Mr. 
Powell is the proper person" to remain i his position of Chairman. 
Since its beginning in 1964, EEOC has t} d five chairmen. In each 
case there were persons or groups tha4{insisted a replacement of 
the chairman would be necessary to solve EEOC'svproblems. Without 
commenting on the merits or demerits of persons who have held that 
post in the past, it is logical to conclude that since problems still 
exist such ills must be rooted in circumstances that cannot be changed 
by the mere replacement of one individual. 

Today, the agency is trying to come to grips with discriminatory lay­
offs, protecting affirmative action programs and dozens of other 

·problems covered by the statute it administers. Unfortunately, many 
writers ignore the constructive side of EEOC and concentrate on internal 
controversies. ln fairness it must be said that most of the fuel for 
these reports on controversies come)from within the agency. Anyone 
familiar with the ways of Washington knows that reporters and columnists 
usually get much of their derogatory material about government agencies 
from persons employed by such agencies. EEOC cannot afford and does not 
deserve this kind of treatment from those inside of it. 

EEOC is a kind of David against a Goliath of discrimination. Under the 
statute authorizing its existence, a great deal of good has been accom­
plished by the EEOC , the Civil Rights Division of the Department of 
Justice and by lawyers acting for organizations or individuals. Never­
theless, all who are familiar with the problem of employment discrimina­
tion know that the nation is only in the early stages of making a 
successful attack on the problem. 

-
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The Editor 
The Washington Post 
Page 2 
March 5, 1975 

At this point, it is my hope that we can change the focus of finding fault 
with the Chairman of EEOC and consider ways to identify the real problems. 
I also offer possible solutions. Here are a few of them: 

Ir 

1. From the very start of the agency Congress required that 
justification of its budget be based to a large extent on 
its case load. It is my opinion that this led to a policy of 
not consolidating cases that really involve the same issues and 
could be handled as one case. I venture the guess that whatever 
may be the backlog at this time it could be reduced substantially 
by consolidation. Since this problem was inherited by Chairman 
Powell it is very unlikely that it could be corrected merely by 
ousting him and installing another in his place. 

2. The original concept of EEOC gave the members of the Commission 
quasi-judicial functions. Had this idea prevailed the members 
of the Commission would be so busy handling and disposing of 
cases that they would be calling for help to accomplish their 
tasks. Instead, the statute requires that cases against parties 
charged with distrimination must be heard by Federal Judges. This 
leaves. Commissioners in a kind of limbo where they must seek duties 
which, in some instances, may be clearly thew.duties of the Chairman. 
This is not an insurmountable problem and, my my judgment, careful 
handling by the White House , interested members of the Hou~e and 
Senate and outside parties can resolve it. 

3. It will be remembered that in 1972 there was a considerable drive 
in Congress to make the general counsel an official independent 
of the Commissioners, like the pattern of the general counsel of 
the National Labor Relations Board. This failed after the Commission 
was deprived of power to decide cases. Once that change was made in 
the statute there could be no more real justification for a completel 
independent general counsel than in the Department of Defense, the 
labor Department or the Department of Health, Education and Welfare. 
If this fact of life can be accepted by all concerned it would seem 
that mutual respect and basic consideration for personal feelings 
will prevent strained relationships and the writing of sharp memorand 
that somehow get to the Congress, to the press and to the public at 
large. 
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The Editor 
The Washington Post 
Page 3 
March 5, 1975 

4. Another problem is the relationship between the EEOC and the 
United States Department of Justice. The record will show that 
lawyers in the Justice Department frequently cast unwarranted 
aspersions on the work of lawyers in EEOC. If the parties in 
this kind of mischief will remember that the target of their 
activity should be these who practice discrimination, and not 
fellow lawyers who are carrying out the same mission as themselves, 
much of the current confusion would end. 

5. Inevitably, the stronger and older agencies of government are likely 
, to try to downgrade and ignore the role of EEOC. This can be halted 

if the White House establishes a clear channel of communication 
between EEOC and the President himself. This has gotten started 
at times, but changes in the Presidency and the pressures of other 
matters have aborted it. This must be done and the President's 
backing of the agency must be clear to all. 

6. Finally, it must be remembered that this is a relatively new agency 
when compared with many others that have been on the scene for 
decades. This means that as it builds precedents and make policies 
EEOC may make mistakes. It may even seem to make mistakes when, in 
fact, it is being innovative. Sometimes, staff members who perform 
certain functions may make mistakes in figures or availability of 
funds for certain purposes, but when one considers the errors of 
older government agencies, EEOC seems like a .. model of effi.ciency by 
comparison. To play up some of these mistakes can hardly be called 
a service to the cause of Equal Employment and, at least, should be 
put in proper perspective. 

Let us hope that the entire EEOC family will seek to settle internal differenc 
without trying to supply sensational headlines. Let us hope that there will b 
a generous sharing of functions and responsibilities, whether such sharing is 
or is not required by the law. Let us hope also that those who write about th 
agency will be more interested in what it is doing to correct discrimination 
and less interested in spicy tid bits about motions of censure, differences 
about scope of authority and how to keep the Chairman in a frying pan of 
controversy. 

CMM/ewh 

Sincerely yours, 

~~\10.±,_t~ 
Clarence Mitchell 
Director 
Washington Bureau 
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BERNARD G. SEGAL 
OILIH'.RT W. OSWALD 
IRVING R. SEGAi.. 
J. PENNINGTON STRAUS 
A08Er.T J. CA~LAGHAH 
aERNAAO .J, SMOL.ENS 
EOWARO W. MULLfNfJ( 
.,Jl[ROME .J. SHUTACK 
KIMBER E. VOUGHT 
SANCROf"T D. HAVU .. ANO 
JOHN E. LITTLETON 
H£1U5EltT S. MEDNICK 
RALPH S. SNYDE;R 
..J, GORDON COONEY 
WILLIAM H. BftOWN. UI 
.JAMES A.. DROalLE 
SAHir'OAD M. AOS£N8LOOM 
WILLIAM M. 8AANE.S 
lltAJll.TIGCA 
llARRY II. SPIEGEL 
MARTINWAL.D 
JAMES O. CRAWl'ORD 
J05E~H A . TA.TIE 

P'AIED L . ROSENBLOOM 
W. BtltAOLEY WARD 
LOUIS '· tr'LOGE 
JAMES .J. Ll:YO.EN 
T>IOMAll "· Gl.ASSMOYEll 
GEOllOC ... WlLUAMS, 111 
J. 8. M•U.ARD TYSON 
FRANK H. MllOTT 
STANLEY IE.ZIMMERMAN 
CHARLES C. HILEMAN, HJ 
GE.ORGC H. NOf"ER 
PHIUP M. HAMM£TT 
S.JAYCOOKI; 
RO•ERT L. KENDALL.JR. 
ARTHUR H. KAHN 
HARVEY L£VIN 
.JOHN M. LCODY 
VINCENT P. HALEY 
FtOB~RT ft '08EltLY 
J.ALLCN DOUOHE,.,.Y 
~~9.ERWIN 
ROBERT 9. BRAMSON 
STEPH£N .J. ORl!:ENBERG 

LAW OFFICES 

SCHNADER, HARRISON, SEGAL & LEWIS 

1719 PACKARD BUILDING 

PHILADELPHIA, PENNSYLVANIA 19102 

215-491-0400 • CABLE: WALEW 

1666 K STIU:F.T, N . w. 
WASHINGTON, o .c.20006 

(202) 785-884545 

WILLIAM A.SCHNADER 
1et.>•-1ae• 

,.RANCIS A. LEWIS 
t835•194S 

EARL G . HARRISON 

1a•a-1••• 
P'RANK B . MURC>OCH 

OEORGE P. W11.LIAMS,.JR. 
Otr COUNSCL 

March 6, 1975 

The Honorable William Carey 
General Counsel 
Equal Employment Opportunity Commission 
Washington, D. c. 20506 

Dear Bill: 

.JOHN .J. O'CONNELL 
CHARLU M. TAYLO .. 
MICHML A . GARDNER 
.JACOll ... HMT 
M. l'llCHARD KALnft 
BAAAYStMON 
DENNIS R. SUPLE.I: 
.JOHN T. K£HN ~R 
ALBr.AT W. SHl:P~ARD,.Jfl. 
.IAMU O. P'ORNA.RI 
G£AAAO .J. ST. JOHN 
JOMN M. HOUGH 
STERUNG H. SCHO'l:"N, .JR, 
EUG.t.NE A. S,.ECTO!lt 
LAURANCC IE. 8ACC1Nl 
L. MARC DURANT" 
fl08Eln' H. LEVIN 
DAVID A. OltADWOHL 
"AUL C. MAO OEN 
DAVID S. PtTKUN 
SUSAN L...CAftROf..1.. 
PAUL A . \.l:WfS 
SHAAOH 8UTCHUt WATSON 

DA.NIEL H. SILVt:A 
.JOHN .J. CUNNIHGtoU 
RICHARU O. GRl:INEI 
DAVIDS. HOPE 
MICHAEL.). MANGAK 
MICHAEL $KLARO,.F 
P'ETER S. OREENBD 
"ICHARD T. NASSSE 
Cl...INTON A. STUNTCI 
MARGARET M. POWEi 
C.GAAY WYNKOOP 
BRENDA C. KINNEY 
ANDREW I. SU.VERN.I 
RALPH C. WELLINGTC 
EDWAAO L MXTER 
STEVEN R. KANES 
THOMAS Jiii:. &CHMUH 
R081!AT H. LOUIS 
.JOHN E. McKltCVCfCt 
"CfER 11.l'tMNtc'I' 
NIOtOLAS l:.CHIM1C 
.JAMES M. MABOH.Jl 

Just a note of congratulations to you and your staff 
on the result obtained recently in the case of Douglas v. 
Hampton. I am certain that the substantial help given by your 
staff to the appellants went a long way in assisting the Court 
to arrive at its decision. Of course, the Amicus Brief filed 
by the Commission was a thing of beauty. 

I certainly hope that the Commission continues to be 
in the forefront of the fight to secure equal employment op­
portunities for all. Again, my congratulations. 

With warmest personal regards, I am, 

Sincerely, 

/~//# 
William H. Brbwn III 
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A· C1·isis of Leadersliip (ft E1EOC-
THE GREATEST SHARE of the federal go'rernment'1 

re:;ponsibility for 'putting an end to illegal discrim­
inatory practices in the American job market falls on 
•· .. ency e •aoh bt>d by C 1.JI'f's;:i "li t:-0~ • "!'e of tiie 
p ... .,,,,1< e 1 the .. : "~ •. !:_·.its .. ~'. 1... 1 '~ . .l r~nc.}, 

' the Equal Employment Opportunity Commission, is 
charged with investigating and helping to resolve the 
thousands of cases brought by minorities and women 
in industries and places of work across the nation. 

Since none of these is an easy or obvious question, 
every determination made by the EEOC is a source of 
potential controversy. It would follow, then, that EEOC's 
credibility undergoes a serious test with each case 
and that the commission and its staff are under fairly 
steady scrutiny by those alleging discrimination, those 
defending against charges before the commission and 
concemed bystanders as well. The manner in which 
they perfom has profound bearing on the way in which 
their findings \vill be received. 

It is for these reasons that we are concerned about 
the ever-growing number of reports about the public 
actions of the present chairman of that commission, 
John H. Powell. Appointed by former President Nixon 
just t\\O years ago, .Mr. Powell has already provoked an 
astonishing number of critical reports from within the 
commission and from those who have witnessed his 
public per! ormances. These are sufficient, in our view, 
to suggest that President Ford ought to review whether 
l\Ir. Powell is the proper person to remain at the helm 
o. EEOC. 

Our reasons can be illustrated by a look at several 
of the incidents involving the chairman of EEOC. To 
begin with EEOC is now carrying a backlog of cases 
that exceeds 100,000. The Senate Committee charged 
\\ ith its oversight felt compelled last year to write to 
Chairman Powell in alann over the manner in which 
the a;ency was handling its caseload and the lack of 
dficiency it showed in disposing of those cases. One 
of the more disturbing aspects of the oversight com­
mittee's findings was the fact that in the face of this 
baeklog, 20 per cent of EEOC's openings for investi· 
gators and conciliators were unfilled. There is more: 
the Senate Committee found that when the EEOC passed 
a case on to the Department of Justice for litigation, 
Justice often had to reinvestigate the case because the 
,, ~r ., .:;.;. ·qs Mt up to 1.hn standards necessary to go 
t• ·"·J .. 

In his defense. Mr. Powell bas correctly pointed out 
that he inherited many of the present administrative 
problems that plague EEOC. But even though he has 
claimed some improvements, it is the judgment :Of those 
r~ponsible for EEOC's ove · · · 'hat its case backlog 
has "increased dramatically ... perhaps to 120,000" in 
the past year and that the i s operations are at a 

. · 
.: .-/ 

he1~:~:&JOc 

Even at that, the problems of l\lr. Powell's leadership 
1 :. "yond :- ministration, 1'1tnortan1l as that · c;l ec.."' •it 

h'. Job _r,i.J f ..>t For if the · el.1tionship be:.. ~en 'l C 
and those lt seeks to serve is poor, the relationships 
within the comrnissi9n are far worse. l\lr. Powell and 
his fellow commi~oners are ·barely on a cordial ·basis. 
Consider the mid-day meeting of Feb. 11. The delibera­
tions ended in a shambles when Mr. Powell abruptly 
left the meeting, depriving it of a quorum. Mr. Powell 
apparently objected to the stance of his fellow commis­
sioners who were questioning his right to act on his 
own in approving a contract for· $141,000. With Mr. 
Powell absent, there was no quorum to continue dis­
cussing this matter until another commissioner joined 
the discussion. At that point, Mr. Powell re-entered the 
room, ordered that the meeting terminate and ordered 
the commission staff members present to vacate the 
room. Finally l\lr. Powell ordered that the tape record­
ing machine be turned off. As he left the room, his 
parting remark to his colleagues, as it appears in the 
minutes of the meeting was, "Have fun." 

This is no casual matter. The EEOC, as an instrument 
of the government, cannot function under such condi­
tions. The remaining commissioners took the occasion 
of the Feb. 11 meeting to pass among themselves a i·e­
solution of censorship of their chairman. Given the over­
whelming nature of their task and its complexity, such 
intra-commission warfare can hardly serve the interests 
of equal opportunity employment. 

Mr. Powell, as leader of an agency with an important 
and delicate mission, has failed in that mission. As a 
diplomat with his colleagues, he has failed as well. And 
Mr. Powell at the podium of public forums ir.;.-..well­
something else. At one New Orleans appearance, he 
was questioned closely about a controv r. ial ~·:• .lement 
the commissfon reached with the steel indt..;try. Be.:atl'"' 
he disliked the persistence of the questiom, he vacated 
the podium. On another oceasion, he strolled off the 

·platform of a meeting being addressed by U.S. Circuit 
Court of Appeals.Judge J. Skelly Wright, stopped to chat 

'at a table on the way out and departed without so much 
as a courteous explanation of his premature departure. 

The condition of the EEOC's caseload is nearly a 
s.1 da ... 1nc morale of tne s aft of the< . · ': ":h ·n·;: 
to the point of being nearly non-existent fhe necessary 
good working relationship among tlle commissioners has 
disgracefully deteriorated, and Mr. Powell's image as 
the government's leading official for job market de· 

· segregation is appalling. It is for those reasons-all !it>ri­
ons in our -view-that we think this is a 111att~E p.ierlting 
tht: attention of Mr. Ford. 

c:. 

' . 

I[ 
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.· J!J]KL<;-g'f!,~'!-~rmqri §~cre,ay· c;~ns_<U;!lid. ·· :: ~;_, 
"" ,\.; ·-· .. . . ~ t". .... ~· •. 

I ' ~ . '· ~ ~ ~ ... ~.., - • 

. JackAndenoii°"'"'··-~ _. out,:-aild Powell maii~tei'ially - :A !1'ajor imp~iz:rtent to'the high rankin~ a.ndrespect_edg~v-

:8nd Les W'hitten· -· ... ~order~ the tape (which .was e.ftective ~nd eff1c.1~~t opera~ ern~.~nt ~fflc!al as -~VIn.g_ no 

- - . · -· .· recordui~ the minutes) to be t1on of th1' _comm1Ss1on .•. ; guts · and -caused. · deb1htat-

Tha pepperpot chairman of turned off. The chairman said declares the memo with remark- ing" loss of morale by. publicly 

the Equal Employment Oppor· 'have fun' to the three com.:i \s- abl&. candor, "flows directly threatening to fire staff ,mem­

tunity · Commmion.. John Pow· !;ioner-s u 'be left." from . your penonal behavior: be rs. This; avowed Carev: '.'is the 

ell, ha..s-be1!rt seeretly cen5ured - when thir '.abandoned trio r-~- This behavior so Jacks in under- essence of intimidation." ~_. :;;.· .• 

by his fellow com~icinets !or con•re<t from their astonish- standing, ·sensitivity and honest Aside-from his arbitrary ways_~ 

his bi:arr& b&h.avior.-; - ;, · ment;"<Commissioner .Eth-~!! compassion lhat" it is impossi· Powell, has taken' some strang_. 

The ~t._minutel _of~ ~~ ?~ _Walsh introduced the ~preee- bie for empI9yees· to respect the steps· -'recently· to-~inspire his 

11 sess-.on show that he-was cen- dented censure motion; and the 'chairman. .;".";~ ·:·-~.;. ;..,~1 · J_ troops. He distributed a memo 

sund b.r a 3-to-O vote after he distinJUished-Telles seconded The Carey memo recaHed that to an· employees, for example,• ... 

tw'~ ~out of.the meeting. it. The vote was unan(mous:~L;:~ Powel~ . !1ad e~ba~assed. the r por~ing: -~~was privileged tha_:.t? 

~ -e::sure motion accuud ·Yet the incredible· episode comm1s:uon in public recently morntng to:· a~nd th• .23d AZl.·":r .. -.. 

!ili:i. ol leavini:_ the ~m "to wasalmost repeated at a sei:ond by •:abandoning-)lie lecter.n at nual .Prayer Brea .. kfa~Jt wu·a:: _ 
l?reak a quorum," exceeding his commission meeting on Feli. U>. New. Orleans; in"'a ·personal pi- truly.inspiring experience." ... '-~: 

authority and indulging in "in- Once more Powell cut off de- que over , close questioning." Aftertellhtghowhisfaithwas 

timidation of personnel:' bate by walking out . .-;:.. Powell also h~d tried to "domi- heightened, h~ quoted the -33d! ' 

'Ironically, the ·· commis3ion The thtu commissionets~·'at nate every m~eting witb,your Psalro.,.which·'.·s·ayscin~part "A ~: 

was estab.lish~ 10 years. a~ to this writin1;·. are : debating len~thy views _on _virtua~ly eveey king._is. not ~~v~ by "- sreat-,:;- . 7;:. 

I 
!>ro~ct mmo.r1t_1e~ fro!I' d1scr1m- whether to. censure- him ·again. subJect~~ and had r.efuse? to "fol- army; nor~ a warn.or ~eliverad · · -

mation and mt1m1dat1on by em- They can't remove him from the low the polii;les estabhshed by b:v great strength.A man cannot . 

'I ployers. . commission except by impeach- majoi:ity vote," complained the trust his hOr:?e to save-him." .;.:~-" 

\ Greybeard government ~eter- ment. But Pl-e:iidcnt Ford can memo.-'°.. :-• ·. · ~·· ·, ":• ~:;. Foo~o~:,,Powell~· in.-a long~;_. _ 

: ans tell us that th~ censu~1n1 of strip him of his chairmanship. , Even mor.e serious, ~arey ramb~~ng· c.onversa!io~. told ~~:' ·. 

: a reiulatory chairman is un· So.roiled is the atmosphent at charged, ··Powell had hidden "I beh !>ve m the d1gn1ty of men~~----· 

, in•ec:edented in the federal es- the ccimmission that · h" ly "the true and accurate financial and women,, black ,and. white~ "! 

l I 
tablishment. But Powell. who l"ellP.•MM ~ , w·t- conditions of the commission" ..• That (censure meeting) was 

lldll has almost four years of his liam Carey, has sent Powell a from the other commissioners. a rump session. I do 11Qt a1. 

term to serve, has been an unu- blunt, confidential memo urg- 1'he chairman also had termi- chairman recognize a rump sas· 

I sual chairman. . ing him to try to bring a little nated meetings· "at your own sion." He refused to dfacuss tb 

We have established from balance to his behavior for the whim" and had demoralized the Carey memo. except to abuse us 

• weeks of investigation that he good of the equal employment entire commission, wrote Carey. verbally for asking aboutit. 

went behind his own teneral cause. He .added: "You described a · •1ou, Unltedl'"tures,n.1.'ellt.:t -: · 

j couni1el's back to negotiate .an ____ ,_ __________ ·-----~--------,_.~~------
~-.., 

1 attempted settlem4'nt of a deli-
- , , 

I cJte case for a big manufac· 
turer. He also tried to fire Julia 

i Cooper, who won the 1974 Tom 
! Clark award as the most distin· · 
[ ~ished "line" lawyer in gov-
, ernment , . 
! The censure episode, as re­
lvealed in the secret minutes, be-
tan not long after the Feb. 11 

· meetin1 convened. Suddeniy, 

l 1· •·chairman Powell announced 
1 the meeting was adjourned," 

state the minutes, even as Com­
missioner Raymond Telles was 

trjint to introduce a motion: 
Powell strode out of the room 

.. "l•. 

• • l 

.. ..... 

barber shop in the buildin!J. . 
Shopping facilities; churches _ 
·and transP<>rtation are • 

nearby. . r •. .-: • .. · 

I. 

' · i:i a huff. His startled col­
l ea :-.;es quickly assembled a 

quorom of three commissioners 
and reconvened the meeting. 

We take p~ofessionai 
care of your elderly relatives 
-and make it seem likQ ·'. 
home. The Washingtoh 
ar.?a·s newest. most mooerp 
nursing home is also its~ 
most convenient. not a 
i)robtem to get to. but a relief 
to fin·d. A.shorftrip by bus· . 
or car from most of 
Northwest Wzishington. The 
Wisconsin Avenue Nursing 
Homa off.?rs pri~·ate. semi· 

"AccommOdatipns. anr 

available for residential. 
lntennediate. or skilled -carli 
patieryts, Our ba,sic room • 

~ate·s cover a wide ~ange of 
services: extras are minimal--

_, - , ... 

I
-Then ju.st as suddenly, accord-

1
: jng to the minutes, "Chairman i 

Powell reenterect"the room and 
L •• vehemently declared the 
lmeetinf adjourned and de· 
, manded the staff to vacate· the 
:room ... 

The staff obediently hustled 

ForJ-• •I-· 
dnlla~ "'"MU• hf"Jp 
~·ou llnd a be,,_ 
• f-.31-Pntr 

\Oohh
0

Hl\OoeJl-
p,_.,.j_Jll...a 

"privara or three-bed ropms. , , 

Professional nursing-care is the latest and most modern 

provided around the clock . safe~; feaiures. including a 

Physicians are always on call. fire sprinkler system 

Recreationol. physical · throughout 

rehobilitation and occupa· Special programs and 

tional therapy programs entertainment keep our 

abound. The building. · guests interested and acti\:e. 

completed in 1974. has There·s-a beauty shop and a 

We'll be happy to . ··-· 
provide a brochure upoll" 

request to 362-5500. 
However. we·o be much -
happier if you pay 1,1~ a 
Visit so you can obsel'\:e th.:--­
attractive. home-like loung.r 
areas. the beautiful 
surroundings. and our 
complete facilities. Come 
anvtime..:..or call for an 

· apj,ointment if !,IOU prvfer. 

TrThe Wisconsin Avenue Nursing Home . 
:n:n Wiscon5in Avenul!. NW. Car N<Mark St.) 

_, Washington. 0.C. 20lllb 202.:ioZ-5500 
. ,.. . . . 

!f :; 

' 



. 
i 

··-- . 
..... 

HEARING 
BEFORE THE 

COMMITTEE ON 
LABOR AND PUBLIC WELFARE 

UNITED STATES SENATE 
NINETY-SECOND CONGRESS 

SECOND SESSION 

ON 

WILLIA..'\! A. CAREY, OF EVANSTON, ILL., 
TO BE GENERAL COUXSEL OF THE 

EQUAL EllPLOYllEXT OPPORTUNITY COlUIISSION 
(NEW POSITION) 

JULY 10, 1972 

Printed for the use of the Committee on Labor and Public Welfare 

~l!Ol i:> 

., . 

.. 

U.S. GOVERNMENT PRINTING OFFICE 

WASHINGTON : 1972 

. - ~ 

.· 

.. . 

,.. ;~· ·i# -~ '"': .. .. 
• ""'"i .... · '--; 

- ..... , .. 
' . 

·_.;. · .. · 

. ' -

. ., . 

. . .. ... 

I 

I 

-

' . 



- --- .--.......,. 

.. .. 

~ 

COMMITTEE ON LABOR AND PUBLIC WELFARE 

HARRISON A. WILLIAMS, la., New 1-y, Cllafr111G11 

1ENNINGS RANDOLPH, Wed Vlrgtnla 1.A.COB K.1AVITS, New York 

CLAIBORNE PELL, Rhode Island PETER H. DOMINICK, Colorado 

EDWARD M. KENNEDY, Massachusetts RICHARD s. SCHWEIKER, Pennsylvania 

GAYLORD NELSON, Wisconsin BOB PACKWOOD, Oregon 

WALTER F. MONDALE, Minnesota ROBERT TAFT, la., Oblo 

THOlIAS F. EAGLETON, Missouri 1. GLENN BEALL, la., Maryland 

ALAN CRANSTON, Calltomla ROBERT T . STAFFORD, Vermont 

HAROLD E. HUGHES, Iowa 
A.DLA.I E. STEVENSON ID, Dllnols 

-- .. . ... ~. 

.. · 
: 

. •. . -~ -· 
: ~- ·-~·.::~ 

.:._: 

Snw.ur.r E. McCI.VRJ:, Stoll Dfrtdtlr 
ROBERT E. NAOU, Ommil CounNI 

ROY H. Mu.u:NllON, Mifwlrllf Stal/ Dlrldor 

EUOZNI: MlTDI.K.Ut, Mlllorflr Cou-1 

(II) 

I , 

\ 

·lo--

...... 



-

.. .. 

. .. 

I 

d 

L 

/ 

; 

. ·:· 

. .. 
. . .· :"'· : . .· 

.._ __ 
·~· " .. -= 

N011INATION 

THURSDAY, JUNE 8, 1972 

U.S. SENATE, 
Cm.1MITTEE ON LABOR AND PUBLIC WELFARE, 

Washington, D.O. 
The committee met, pursuant to notice, at 9:35 a.m., Senator 

Harrison A. Williams (chairman) presi~. 
Present: Senators Williams, Randolph, 'Javits, and Mondale. 
Also present: Senator Charles Percy of Illinois. 
Committee staff present: Stewart E. McClure, staff director; 

Robert E. Nagle, general counsel; and Eugene Mittelman, minority 
counsel. 

The CHAIRMAN. The committee on Labor and Public Welfare is 
meeting this morning to consider the nomin·ation of Mr. William A. 
Carey to be General Counsel of the Equal Emplopnent Opportunity Commission. This position was created by the J!lqual Employment 
Opportunity Act of 1972. In view of the great involvement of members 
of this committee in that le~slation, we a.re naturally most interested in the person who will be filling this key position. 

Mr. Carey comes to us from Chicago, Ill., where he has been in 
~rivate law practice since 1961. Prior to that, he served with the 
Justice Department for several years. 

A copy of Mr. Carey's biography will be included in our hearing 
record at this point. 

(The biography of Mr. Carey, and an excerpt from Public Law 
92-261, authonzing the Office of General Counsel follow:) 

(1) 

, .z:s;--~ ~------·· 1 
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William A. Carey 

I. 

Office: 

Home: 

Pope,Ballard,Shepard & Fowle 
69 West Washinctc n Street 
Chicago , Illinbis 60602 
Telephone: 346-0900 

408 Greenwood hVenue 
Evanston, Illir.ois 
Telephone: ··DA 8-8129 

VITAL STATtSTICS·: 

Age: 39 years (May 16, 1932) 
' .. 

Birthplace: Chicago (moved . to Massachusetts at early age) 

Marital S1;atus: 
I . 

Married.; :three children 

II. COLLEGE EDUCATION: 

III. 

Boston College (1950-1954): 

Received B.S. in Business Adn\ini~tration in 1954. 

LEGAL EDUCATION: · 

(a) Boston_Coileqe Law School (1954-57): 

Graduated in 1957 with LL.B. degree; honor student; 
member of the law ·review for 2 years; first year 
class president; member of the Board of Governors 
of the ~tudent Bar Association; 

(b) Georgetown University Law Cent~r (1957-58): 

Attended evening· division and received LL.M. 
· degree in"· 1958. 

IV. LEGAL EXPERIENCE: 

Admitted to practice in Massachusetts in 1957 and in 
Illinois in 1961. Member Massachusetts and Chicago 
Bar Associations. 

(a) Justice oepartrn~nt, Washington, D.C. (June 1957-
0ctober 1958): 

Appointed Trial Attorney, United States Department 
of Justice, in June 1957. This appointment was 
made under the Attorney Gene~al's Recruitment 
Program for Honor Law Graduates . Under this 
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program about 60 honor law graduates were 
selected each rear from nearly 1000 applicants. 
Assigned major responsibility for obtaining 
indictments in national security cases 9rowin9 
out of Cuban revolution, ~· United States 
v. C~rlos Prio, et al. (deposed President of 
Cuba conspiring to violate Neutrality Act), and 
United States v. Bachman (9un dea~er shipping 
unregistered sub-machine guns to Cuba). 

Justice Department, Chicago, Illinois (October 1958-
February 1961) : ·: · 

Commissioned Special Attorney in October 1958 (at 
age 26) and assigned to Chicago to serve as the 
Deputy Chief of the 1-!idwest Office of .the Attorney 
General's Special Group on Organized Crime. 
Served until February 1961 under (Governor) 
Richard B. Ogilvie and acted as his chief trial 
a~sistant, ~· United State s v. Anthony J. Accard.£ 
(income tax---rraud) and unitea States v. Joseph Bronge 
(perjury case in which the defendant was assassinated 
by unknown gunmen prior to his trial). Devised 
the legal theory and obtained the indictments in two 
leading perjury cases arising out of the Accardo 
triai: United States v. Nicoletti and United States 
v. Letchos. Assisted in the trial preparation of 
United States v. Bonanno, et al. (case involving 
the notorious Apalachin, New York crime syndicate 
meeting). 

Private Practice (February l96i - Present): 

Pope,B~llard,Kennedy,Shepard ' Fowle. Former hiring 
partner arid partner in charge of the associate 
lawyers. Specialty is major litigation, ~· 
Dearborn Glass Co. v. Cornini Glass WorkR (success­
fully represented plaintiff n antitrust treble 
da.~age action involving the color television 
picture tube industry); Florists' Nationwide 
Tele hone Deliver Network v. Florists' Teleara h 
De ivery Association success u y represente 
defenuant in antitrust treble damage action in- · 
volving the flowers-by-wire industry); Boese, ct a_~. 
v. Randol h-Wells Buildin Cor oration and LaSalle 
ationa Ban. success u y represente a a e 

National Bank in a suit involving the fiduciary 
obligations of banks acting as indenture trustees). 
Presently the partner jointly responsible (with 
Donald Paqe Moore t for all firm fraud litigation 

' . 
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on behalf of Federal Savings And Loan Insurance 
Corporation (a government agency) arising out of 
the liquidation of defunct savings and loan associa­

tions in the Chicago area, ~· Federal savings And 

Loan Insurance Corooration v. William Szarabajka, 
Joseph Nowak, ct al. (the fraud and conspiracy 

complaint alleged a $93,000 cash bribe to induce 

· . 

the granting of a $3,100,000 construction loan by 
Service Savings And Loan Association)1 Federal 
Savings And Loan Insurance Corporation v. Paul Newberc 

Sam Mercurio and James B. Wilson, (alleged use of 
insured funds to obtain personal loans - Service 
Savings And Loan Association); Federal Savings And 

Loan Insurance Cor oration v. Henr Krue er, William 

Randall, et a ·• · the complaint alleges frau an 
conspiracy in the gran~ing of more than $10,000,000 

in construction loans by Lawn Savings and Loan 
Association); Federal Savings And Loan Insurance 
Corporation v. Edward Kelly, et al. (fraud and 
conspiracy complaint involving the collapse of 
Apollo Savings). 

Teaching Experience (1960-65): 

Part-time member of the faculty of Loyola University 

Law.school; taught equity course. 

V. SIGNIFICANT CIVIC AND POLITICAL ACTIVITIES: 

(a) Civic: 

(b) 

Member of the Evanston Human Relations Commi~sion, 
1967 through 1969. Only member of five appointed 
during 1967 to receive the unanimous approval of 
the Evanston City Council. Drafted the new rules 

for the Commission when it was reorganized during 
1968. Member of the Evanston Fair Housing Review 

Board 1967-1968. 

Political: 

Member of the United Republican FUnd - 500 Club from 

its inception to present~ Vice-President Evanston 
Republican Club - 1963 to 19?1; Ward Chairr.1an, 
1963-68, and precinct captain, 1963 to 1971; 
for the Evanston Regular Republican Organization; 

member of the Evanston Young Republican Club, 1962 
to present (political affairs Vice-President 1963- 64) 

Evanston Campaign Co-Chairman for Charles 11. Percy, 

19641 13th Congressional District Campaign Chairrn~n 

for ~ichard B. Ogilvie, 1962. 

---..--
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(Excerpt from Public Law 92-261-Equal Employment Opportunity Act of 
~~ · I 
Sec. 8(e) (1) • • • ! 

• • • • • • • 
"(b)(l) There shall be a General Counsel oMhe Commission appointed by the 

President, by and with the advice and consent of the Senate, for a term. of four 
years. The General Counsel @hall have responsibility for the conduct of litigation 
as provided in sections 706 and 707 of this title. The General Counsel shall have 
such other duties as the Commission may prescribe or as may be provided by law 
and shall concur with the Chairman of the Commission on the appointment and 
supervision of regional attorneys. The General Counsel of the Commission on the 
effective date of this Act shall continue in such position and perform the functions 
specified in this subsection until a successor is appointed and qualified. 

"(2) Attorneys appointed under this section may, at the direction of the Com­
mission, appear for and represent the Commission in any case in court, provided 
that the Attorney General shall conduct all litigation to which the Commission 
is a party in the Supreme Court pursuant to this title." 

• • • • • • • 
(The complete text of Title VII of the Civil Rights Act of 1964 as amended 

through March 24, 1972, appears as an appendix to this hearing.r 

The CHAIRMAN. We are pleased to have our colleague, Senator 
Percy, here to introduce Mr. Carey to the committee. 

STATEMENT OF HON. CHARLES H. PERCY, A U.S. SENATOR FROM 
THE STATE OF ILLINOIS 

Senator PERCY. Mr. Chairman, I am glad that this nomination is not 
as controversial as another one that has been conducted in the room for 
the past several months. 

I am very pleased by the President's nomination of William A. Carey 
to be General Counsel of the U.S. Equal Employment Opportunity 
Commission. 

Mr. Carey whom I have known for many years, is an outstan<ling 
attorney in ~ois, with 10 years of ex{>erience in trial and appellate 
work with a major law fimi. His previous e~perience with the De­
fu~ent of Justice both in Washington and Chicago further qualifies 

for this appointment. 
Of special interest to those _of us who are deeply concerned about 

equal opportunity in American live is his background as a member of 
the Evanston, Ill., Human Relations Commission and the Evanston 
Fair Housing Review Board. In these roles he made constructive con-

. tributions to the advancement of justice in that city. 
I can say that of all the cities I know in Illinois, Evanston has best 

handled the problem of equal opportunity in housing and education. 
It has a tottilly integrated school system of the best possible type. 
I think it is simply due to the outstanding citizens who are residents 
who have given their time to make certain their own city is a model. 
I think for that reason, in addition to his fuie legal background and 
tr~, it is a great privilege to have this opportunity to present 
Mr. Carey to the committee this morning. 

The CHAIRMAN. Thank you very much, Senator Percy. 
Senator PERCY. If I may be excused, Mr. Chairman. 
The CHAIRMAN. I believe you have a statement, Mr. Carey, that you 

would like to make? 

, 
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STATEMENT OF WILLIAM A. CAREY, NOMINATED TO BE GENERAL 
COUNSEL OF THE EQUAL EMPLOYMENT OPPORTUNITY COM1r1ISSION 

Mr. CAREY. Yes, Mr. Chairman. 
I would first like to thank Senator Percy for those flattering remarks 

and for taking time from his busy schedule to be here to introduce me. 
I appreciate it very much. · 

Mr. Chairman, and members of the committee, it is an honor for 
me to be here this morning. I am particularly grateful to President 
Nixon for nominating me to be the first Presidentially appointed Gen­
eral Counsel of the Equal Empl()yment Opportunity Commission. 

With the passage of the Equal Employment Opportunity Act of 1972 
(amending title VII of the 1964 Civil Rights Act) by a wide margin, 
Congress has issued a clear mandate to the EEOC to attempt to bring 
to an end all forms of employment discrimination based upon race, 
color, religion, sex, or national origin. To help achieve this end, Con­
gress has armed the Commission with the power to seek the aid of our 
Federal courts, 'vith their broad remedial powers, to both deter those 
who violate the act and to redress the injuries done by such violations. 
I recognize that this new power to bring civil actions in the Federal 
courts must be exercised fall'ly and even-handedly; but I also recognize 
and believe that a true commitment to human rights requires that it be 
exercised vigorously. · 

I am also aware that employm~nt discrimination may often be 
more subtle than direct; and I am also fully aware of the pervasive, 
albeit sometimes unintentioned, discrimination against women. My 
point is that the resources of the Commission must be used to combat 
every form of invidious emplo)'ment discrimination. 

I want to assure you, Mr. Chairman, and the members of this com­
mittee, that if confirmed as General Counsel I shall strive by every 
honorable means at my disposal to make the Equal Employment 
Opportunity Commission that which you so sincerely want it to be: 
the bulwark in the fight against employment discrimination in this 
country. 

That concludes my prepared statement, Mr. Chairman. I will be 
glad to respond to any questions the committee may have. 

The CHAIRMAN. I certainly appreciate your statement. It is a fine 
statement and you stated it with great conviction. 

I think you will certainly agree that the Commission itself should 
be a model in terms of its employment practices in this area of discrimi­
nation. 

Mr. CAREY. I would agree to that. 
The CHAIRMAN. If any discrimination gets notoriety, the greatest 

amount of attention would be given h,ere. It has been recently, hes it 
not? Was there not a case recently where there was a claim of discriini­
nation within the Commission? 

Mr. CAREY. Yes, sir. 
The CHAIRMAN. Well, I am sure within your authority, this would 

not be a problem-discrimination within the Commission. 
Mr. CAREY. I certainly hope not. I cannot imagine it would be any 

problem at all. Certainly, we must be holier than the employers. 
The CHAIRMAN. Let me ask you, have you had time to think 

through in your mind the organization of the Commission needed to 
meet the new enforcement responsibilities, and do you see any re­
structuring of the Commission? 

---- --
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Mr. CAREY. In answer to your first question, Senator, I thought 
through generally the structure, restructuring that might be involved. 
Basically this is an internal matter for the Commission and unless 
and until I am confirmed I would not be privy to what is going on 
within the Commission. 

But I have given some thought to the problems which the enforce­
ment powers present. 

My basic feeling is that more and more of the responsibility has to 
be out in the field and that the Commission needs many, many new 
lawyers because after all, it is not only a litigat~ commission-it 
needs a lot of lawyers, a lot of money, lest it be criticized for not doing 
that which Congress wants it to do. 

The CHAIRMAN. As I recall, the legislation provides for concurrence 
in the approving_ of r~gional attorneys. Is that your understanding? 

Mr. CAREY. Yes, sll'. -
The CHAIRMAN. Is that true, too, in the selection of lawyers, to 

work in the regions? That is your responsibility? 
Mr. CAREY. I believe the act speaks only of regional attorneys. I 

would foresee no difficulty whatsoever in reaching concurrence with 
Chairman Brown on the selection of regional attorneys or staff 
attorneys. 

The CHAIRMAN. Your personal background concerned with dis-
crimination is e;pressed in your hometown of Evanston? 

Mr. CAREY. Yes, Evanston. 
The CHAIRMAN. What was your activity at the community level? 
Mr. CAREY. I was a member of the first Evanston Community 

Relations Commission in its early days, and later it was reorganized 
and I was a. member of the human relations commission. 

I drafted the human relations commission bylaws. I was responsible 
in large measure for the passage of what was considered· to be at the 
time the strongest fair housing act in the State, if not in the country. 
I tried to a.ct e.s a mediator between those who felt that human rights 
progress was going too slow and ~hose who thought it was going too 
fast. 

My position as a mediator was, let's just move human rights along. 
I was active in obtaining from the city council funds to operate the 
commission, since it was an arm of Evanston. I fought hard for funds 
for a black executive director and funds for a new position-for a 
position as an assistant to the executive director. In those efforts I was 
hafil)ily successful. 

The CHAIRMAN. Senator Javits? 
Senator JAVITS. Well, Mr. Carey has been in to see me and I have 

had q_uite an interestin~ talk with him before his testimony and I am 
very unpressed with him, Mr. Chairman. He is a man who has the 
cap~city to do this job. 

Mr. Carey, do you foresee any difficultr_ in the recruitment of the 
necess&!'Y personnel on the regional or the Washington level? 

Mr. CAREY. No, sir; I understand already there are hundreds, if not 
at least a thousand applicants for positions as attorneys for the Com­
mission, and I would anticipate that for graduating law students legal 
work for the Commission woµld be among the most attractive areas of 
government. 
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Senator JAVITB. Mr. Carey, we cannot of course hold you account­

able for a.nything beyond your own capacity to do this job, but in your 

work, in finding out what the facts are, you are aware that the Commis­

sion received its authority to institute suits just a few months ago, 

right. 
Mr. CA.REY. Yes. 
Senator JAVITS. Have you inquired as to how many suits they filed 

since? 
Mr. CAREY. Well, I have not inquired, but I do know how many. I 

understand that two suits, major suits, have been filed, and there has 

been temporary injunctive relief yet obtained in a third suit. 
Senator JAVITS. Do you have any idea how many cases they have 

which are ready for instituting suit or which are under review by the 

General Counsel? 
Mr. CAREY. No, sir. 
Senator JAVITS. You have no idea. Do you know whether it is a big 

backlog a small backlog, or what? 
Mr. CAREY. I think it is common knowledge that there is a big 

backlog. 
Senator JAVITS. Is there anything you could tell us from before you 

are on the job in a sense, and it would be perhaps a little less tied into 

the hierarchy in the agency, as to whether your researches have shown 

where the problem is where the holdups are, if any? 
Mr. CAREY. May I regress f"ust a second to the question on backlog? 

There is a big backlog, but suspect, although I have no inside in­

formation, that the size of the backlog is due to the fact that each indi­

vidual complaint is given a separate number, for example~ !"ld there 

may be a number of complaints against one employer which really 

wowd end up to be one case. 
The size of the backlog is probably a lot less than the figures might 

indicate. How to handle the backlog, what the plans of the Com­

mission are for that, this is a matter of internal workings of the 

Commission, which I am not privy to. 
Senator JAVITB. As yet. 
Mr. CAREY. As yet. I hope to be. 
Senator JA. VITS. I hope you will, too. 
You spoke of much money being required. It is a fact, is it not, 

that the Senate Appropriations Committee has recommended almost 

a doubling of the budget? Is that correct? You are aware of that? 

Mr. CAREY. I am aware-I don't know whether the budget has 

been doubled. I am aware that members of the Commission are happy 

that quite a bit of additional money has been earmarked by the 

Senate. 
I would think that this is one ~ea where we ought not to skimp. 

We need a lot of lawyers and a lot of money. But I do understand 

there has been a substantial increase recommended by the Senate. 

Senator JAVITS. Now, could you give us--or have you thought 

through so you could give us-any .guideline which you would use in 

determining, as General Counsel, what cases you would want to see 

instituted? 
You are not as autonomous in this job as the General Counsel of 

the National Labor Relations Board. But you do have more authority 

than just a lawyer retained by an agency. So it is important for us to 

have some idea, if you have one, as to how you would look at cases 

. I 
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which you would select for action, as t~ is always a big problem in 
an agency. · 

Mr. CAREY. Yes, I think there are a number of considerations which 
must be reviewed with respect to any alleged violation of the act. 
Without mea~ to suggest that a small company ought to be given 
a pass, one conSlderation would be the size of the employer, another 
consideration would be the impact on the public interest. By that I 
mean the importance of the case in the over8.ll enforcement of the act. 

Another consideration, of course, would be the seriousness of the 
violation-is it a willful intentional violation? 

Another consideration would be overall, how many employees 
would benefit from the bringing of this particular lawsuit? 

Those would be some of the considerations which I would bring to 
bear. 

Senator JA VITS. You would not, however, exclude a small concern 
where you did feel that there was a serious case, a nover questiont & 
case that could be a landmark, for example, or a particularly will1ul 
case, would you? 

Mr. CAREY. No, sir; because oftentimes a smaller case-a case 
against a smaller employer-would be easier to prove in terms of the 
number of man-hours mvolved; and if the issues were important, 
it would probably be a good device to go after a smaller company to 
establish a national precedent. 

Senator JAVITS. As a generality, would you not agree that if the 
Commission has the personnel and the ability_: and resources, that 
there is a duty to sue in every case in which there is a violation? 

Mr. CAREY. As a theoretical proposition, that is true. I know of no 
Government agency or department of Government, including the 
Justice Department with its various U.S. attorneys offices1 which 
has the manpower to prosecute every single violation. I woultt be less 
than candid if I did not make that observation. 

Senator JAVITS. I think that is true. 
Mr. Chairman, when we are through with the testimony of the 

witness, I would like to suggest that as a prelude-to our action on 
the witness-I would not wish it to appear in the hearing about him, 
but I do think that we ought to inq_wre of the Commission why so 
very few cases have been instituted m the 4 months, and at least I 
think it would be helpful to a new General Counsel to have this 
accounting. 
- The gentleman will remember when it was argued on the floor, one 
of the arguments used against us which prevailed with the Senate was 
they could get off the ground very fast, if they had the power to sue. 
They have not gotten off the ground very fast. 

At the appropriate time when we are through with this witness, 
Mr. Chairman, I will ask the Chair for that permission. 

Thank you, Mr. Carey. 
The CHAIRMAN. Mr. Randolph? 
Senator RAN:OOLPH. No. I have checked, Mr. Chairman, as far as I 

felt it was necessary, into the qualifications of the nominee. I believe 
that he will bring to this position, if he is aperoved by the committee 
and by the Senate, those qualities which will enable him to do the 
job which is set before him. I have confidence he will do that. 

Mr. CAREY. Thank you, sir. 

--~-- -
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Senator MONDALE. Evanston has been one of the national examples 
in the school system. You did serve as a member of the City Human 
Rights Commission? 

Mr. CAREY. Yes, sir. 
Senator MoNDALE. What is your attitude toward desegregation? 
Mr. CAREY. Well, in response to your first question, virtually all 

of the mothers and fathers of schoolchildren in Evanston feel that it 
worked admirably. Most of the parents want their children to go to 
school with minority groups. I personally feel it is a very healthv thing. 

Second, in response to your second question, I favored the Integra­
tion of the schools in Evanston, first, because as a lawyer I felt the 
Supreme Court had mandated that, and as a citizen I supported it 
because I felt that in the long run it is in the best interests of the 
country and the children going to school. 

Senator MONDALE. Thank you very much. 
The CHAIRMAN. There are no further questions. 
Our best wishes go with ·you for fair, effective, and forceful imple­

mentation of this law. If you fail, we will be right back here climbing 
the mountain with "cease and desist." We wish you well. 

Mr. CAREY. I will do my best. Thank you very much for your 
time. 

(Whereupon, at 10 a.m., the committee was adjourned.) 
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EEOC Chairman Secretly Censured 
. , 

Jack Anderson 
and Les Whitten 

out, and Powell magisterially "A major imped~ment to the high ranking and respected gov­

"ordered ~e tape (which was effective and efficient opera- ernment official as having 'no 

recording the minutes) to be tion of this ·commission .. .," guts'" and· caused "debilitat~~ 

The pepperpot . chairman of turned off. The chairman said declares the memo with remark- ing" loss of morale by publicly 

the F.qual Employment Oppor- 'have fun' to the three commis- able candor, "flows directly threatening to fire staff mem­

tunity Commission, John Pow- sioners as he left" from · your· personal behavior. hers. This, avowed Carev. "is the 

ell, has been secretly censured When the aba~doned trio re- This behavior so lacks in under- essence of intimidation." 

by his fellow commissioners for covered from their astonish- standing, sensitivity and honest Aside from his arbitrary ways.­

his bizarre behavior. ment, Commissioner Ethel compassion that" it is impossi- Powell has taken some strange". 

The secret minutes of a Feb. Walsh introduced the unprece- ble for employees to respect the steps recently to inspire his_,"' 

11 session show that he was cen- dented censure motion. and the chairman. troops. He distributed a memo~ 

sured by a 3-to-O vote after he distinguished Telles seconded The' Carey memo recalled th.at to all employees, ·for example, ... 

twice stalked out of the meeting. it. The vote was unanimous. Powell had embarrassed the reporting: "I was privileged thi~ 

The censure motion accused Yet the incredible episode commission in public recently morning to attend the 2.3d An:...'i­
him of leaving ~e room "to was almost repeated at a second by "abandoning the lectern at nual Prayer Breakfast It was -..:, 

break a quorum,'' exceeding his commission meeting on Feb. 19. New Orleans in a personal pi- truly inspiring experience." ;:,• 

authority and indulging in "in- Once more Powell cut off de- que over close questioning." After telling how his faith was:.* 

timidation of personnel.'' bate by walktng out. Powell also had tried to "domi- heightened, he quoted the 33d 

Ironicapv, 1he commission The three commissioners, at nate every meeting with your Psalm, which says iq part "At; 

was e-• . .. dished 10 years ag!> to this writing, are debating lengthy views on virtually every king is not saved by a great :' 

~·' .Jct minorities from discrim- whether to censure him again. subject" and had refused to "fol- army, nor a warrior delivered~~ 

· mation and intimidation by em- They can't remove him from.the low the policies established by by great strength. A man cannot-:~ 

' ployers. commission except by impeach- majority vote," complained the trust his horse to save him." 

Greybeard government veter- ment. But President Ford can memo. Footnote: Powell, in a long 

ans tell us that the censuring of strip him of his chairmanship. Even more serious, Carey rambling conversation, told us: 

; a regulatory chairman• is un- So roiled is the atmosphere at charged, Powell had hidden "I believe in the dignity of men . 

precedented in the federal es- the commission that its highly "the true and accurate financial and women, black .and white 

\ \ tablishment. But Powell, who respected general counsel, Wil- conditions of the commission" . .. That (censure meeting) was 

\ 

still has almost four years of his liam Carey, has sent Powell a from the. other commissioner~. a r~mp session.. I do not as 

term to serve, has been an unu- blunt, confidential memo urg- The chairman also had term1- charrman recognize a rump ses-

1 sual chairman. ing him to try to bring a· little nated meetings "at your own sion." He refused to discuss the 

~ We have established from balance to his behavior for the whim" and had demoralized th(l Carey memo except to abuse u• 

weeks of investigation that he good of the equal employment entire commission, wrote Carey. verbally for asking about it. 

\ · went behind his own general ca:-se. He added: "You described a 0 19'7~UnltedFeatureSyndlca1e 

· counsel's back to negotiate an 

\
~ attempted settlement of il deli­

cate case for a big manufac-
turer. He also tried to fire Julia 
Cooper, who won the 1974 Tom 
Clark award as the most distin- · 
pished "line" lJtwyer in gov­
ernment. 

The censure episode, as re­
vealed in the secret minutes, be­
gan not long after the Feb. 11 
meeting convened. Suddenly, 
"Chairman Powell announced 
the meeting was adjourned," 
state the minutes, even as Com­
missioner Raymond Telles was 
trying to introduce a motion. 

Powell strode out of the room 
in a huff. His startled · col­
.leagues quickly assembled a 
quorum of three commissioners 
and reconvened the meeting. 
Then just as 'suddenly, accord­
ing to the minutes, "Chairman 
Powell reentered the room and 
. - . vehemently decfared the 
meeting adjourned and de­
manded the staff to vacate the 
room~ . 

The staff obediently hustled 

·------...·~----------------.... --------------., 
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Friday 3/7 /75 

10:20 Called Alan Woods about the meeting you were 
scheduling at noon today on EEOC. -

Meeting 
3/7/75 

Bill Walker is also invited to the swearing-in at noon. 

Bill has a 2 p. m. and a 5 p. m. with the President - -
and would like to schedule the EEOC meeting with you 
before the 5 p. m. meeting. 

We will be in touch again - - but hopefully, we can have 
the EEOC meetin.5 after the swearing-in - - whatever time 

that 1.. . '1 A , l 

~cr'/;~•y> 'I• 
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c 



Thursday 3/6/75 

5:00 Alan Woods is scheduling a meeting on EEOC 
on Tuesday 3/11at10 a.m. -- Mr. Walker and 
Jack Shaw will also attend. 

l have put it on your calendar • 

• 

Meeting 
3/ll/ 75 
10 a. m. 
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FrWay 3/7/75 

U:OO Cbalrmaa Jolla Powell'• office called. 

Said In. diacusalou with you yeateftlay on the 
phone you a1•_. to a meeting at lOsJO a. m. 
OD Tlmnclay J/Jl aad •he WU caJ.Unc to COJlflrm. 

Adriaed that ,.. mlabt be out ol. towa that day. 

The Chalrmaa would be available any time after 
3/17 • -·-·- ao I have achedalecl a me"t'na for 
2aSO p.m. on Ttauday 3/25. 

la thla 0. K. wWl Y8ll? 

. 
~ 

Meetma 
3/25 
2130 p.m. 

634-6700 
Jaae V.a.lentiae 
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Saturday 3/8/75 

9120 The meeting on EEOC will be held at 9a30 a.m. 
today (Saturday 3/8}. Tbo•e attedU.,1 

BW Walker 
Alan Wood• 
Jack Shaw 
Jack Marah 
Dick Cbeaey 

The White Hou.a• operator adri••• that there la 
a holdup In air traffic in New York, and Stan Scott 
will not be here until 10 o'clock. 

Meeting 
3/8/75 
9r30 a.m. 

. ') ")\ 
~ .. , 
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Frlc1ay S/T ns 

10120 Called A1aa Wooda Ualat tbe m..U., JCN were 
aclt.ed111la1 at aooa today ca EEOC. 

Blll Walker le a1ao bnlted to di.a 9W•riaa-la at aooa. 

BW baa a Z p. m. ud a 5 p. m. wltla the PreakleDt •• 
am woald Wte to aclwdde tile EEOC 111..U., with.,._ 
'before tbe 5 p. m. meetial• 

M•tlna 
J/7/15 

We wW be la toa.cll apla ... 1Nt: bope6ally, we caa have 
tile EEOC meetly after the swearl!l-la -- wbateYer time 
tbat la. 

~ 
; . .. 
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Monday, March 10 

Mr. Buchen, 

The file you asked Jay French to get you on Powell will either be in late today or early tomorrow morning. Jane Dannenhauer has to make a formal request for it from Justice. 

Shirley 

·. 
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Tueeday 3/11/75 

9:20 Mr. R.um1feld ii meetln1 with Clarence Mitchell 
of the NAACP at 5 o'clock thi• afternoon (Tu.eaday 3/11) 
and would Ike you to Join. 

Meetln.g 
3/11/75 
5 p.m. 



1230 John Powell baa left Hilton Head and l8 flying back 
to S&n-nnab. Georgia; they have left word for him to 
call you when he geta bl. 



Friday J/14/75 

1135 William Ca&'ey, Geaen.1 C0\1.D8el ol EEOC, 
will be over to meet with you. tbla aftemoon 
(Friday S/14) at Ji30 P• m. 

Meetlni 
3/14/15 
31JO p.m. 

MJ-7246 

<,. 
·~ 

:-0 \ 
::.I 
::. I 
~I 

./ 



• 

Friday 3/JA/75 

Ja40 Johll Powell'• aecretlu'y bu jut talked with 
Mr. Powell (who la DOW back la fflltoa Head). 

He wW Jae catcN111 a pla.ae in a abort time 
to fly to Atlanta ----- ao ftll•ltted we call blm 
ri&ht away aad caa catch him. 

Shall I pat the call throqh? 

(80J) 671-3330 

Doeaa•t plaa to be back Jn W aahbaatoa u:atl1 next MOD.day. 
t 

\ il.t 
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4:15 Bill Walker would like to talk with you as •oon 
a• ,.•Ible ••• hopefully before hie 4:45 meetbg 
with the President. 

{ 



FB!ay 3/1.f,/75 

3:50 Bill Walker said he bad conferred with 
Dick Shubert. who ba• 1n turn talked with John Dunlop 
re the Powell con.aultancy at the Labor Dept. 

He 1• amdou• to have Powell prepare for him a atudy of 
relationahlp with gonrmnent agende• involved in equal 
opportunlty enforcmnent with a 'V'iew to advialng John Dunlop 
on tho•e matter•( nch thing• a• rationallslna? the poaitlon 
of the Ju•tice Dept. , CSC, Labor and EEOC on l•aues 
like coordinated caae inveatigatloaa, Information achange, 
prio\o conaultation on enforcement tar1et• and an array of 
important differencu in subatantlve approach•• to EEO. 
All of theae thing• are important and need to be looked at 
in a very lepttmate aenae and Dunlop would be prepared to have 
Powell prepared to do that a• Special Counael to the 
Solicitor of Labor. 

/ -
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MolMlay J/17 /75 

llslO Tile meetlag with Joma Pawell, Cbria llOl••oa. 
F.d Moqaa ad BW Walker ha• been cbanged to 

••30 tbla afteraooa (J/17). 

Meetiaa 
3/11/75 
4s30 p.m. 



Mcmday J/17 /75 

10s55 Ed Moqaa nld Mr. Powell la prepariq the letter 
aacl tiler wCNld like to cllaaa• tile meetbaa to 4130 tills 
afterDOGD. 

Ia that 0. K. ? 

Bill Walker ls hoWIDa on the White Houe line to 
talk with J'O'l• 

I 
< ~1 .. 
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Monday 3/17 /75 

91SS We have acheduled the meeting for John Powell 
at 11130 a. m. today (Moad. 3/11). 

He aald he i• ex.pectlna thia to be a meeUna betweea 
the two of you. If you expect to have anyone elae 
with you. he want• me to call Jan Valentine (h1a •ecretary) 
a.nd have Chrla R.o1er•on and Ed Moria.a come to the 
meetlJal. 

Said he i• dnftlng the letter that you want and he intend• 
to remaba a• Comrnbaloner. Expect• the White Houe to 
exerclae the degree of reatraint neceaaary. He aaaure• 
that he wW leave at an appropriate time - • but want• 
to be aure it h properly handled. 

<. 
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Monday 3/17 /75 

9t45 Virgil Day (law firm of Vedder, Price, Kaufman, Kammholz 
a.: Day tn New York) called to di•cu•• the bu•me•• round· 
table and the current EEOC situation. 

E(oc_ 

(212) 838-5544 

-~· 




