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Begun and held at the City of iVashington on Monday, the twenty-first day of January,
one thousand nine hundred and seventy-four

An Art

To protect and preserve tape recordings of conversations involving former
residenf Richard M. Nixon and made during his tenure as President, and
for other purposes.

Be it enacted by the Senote and House of Representatives of ihe
3 United States of Americain Congress assembled, That this Act may be
cited as the “Presidential Recordings and Materials Preservation Act”.

TITLE I—PRESERVATION OF PRESIDENTIAL
_RECORDINGS AND MATERIALS

DELIVERY AND RETENTION OF CERTAIN PRESIDENTIAL MATERIALS

Skec. 101. ( a) Notwithstanding any other law or any agreement or
understanding made pursuant to section 2107 of title 44, United States
Code, any Federal employee in possession shall deliver, and the Admin-
istrator of General Services (hereinafter in this title referred to as the
“Administrator”’) shall receive, obtain, or retain, complete possession
and controt of'al oxiginal tape recordings of conversations which were
recorded or caused to be recorded by any officer or employee of the
Federal Government and which—

(1) involve former President Richard M. Nixon or other indi-
; viduals who, at the time of the conversation, were employed by
E the Federal Govemment o
(2) were recorded in the YWhite House or in the office of the
3 : President in the Executive Office Buildings located in Washing-
I ton, District of Columbia; Camp David, ’\Iaryl‘md ey Blscayne
13 Ionda or San Clemente, California; and
(3) swere recorded during the period beginning January 20,
1969, and ending August 9, 1974

(b) (1) Notmt‘mtandm" any other law or any agreement or under-
standing mmﬂe pursuant o section 2107 of title 4—} United States
Code, the Administrator shall receive, retain, or make Teasonable
efforts to obtain, complete possession and control of all papers, docu-
ments, memorancdums, transcripts, and other objects and materials
which constitute the Presidential historical materials of Richard M.
Nixon, covering the period beginning January 20, 1969, and ending
A\h"l‘:t 9, 1974,

(2) For purposes of this subsection, the term “historical materials”
}éas the meaning given it by section 2101 of title 44, United States

ode. ‘
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AVAILABILITY OF CERTAIN PRESIDENTIAL MATERIALS

Skc. 102. {a) None of the tape recordings or other materials referred
toin sertmn 101 shall be destroyed, except as hereafter may be provided

PRGN Y L

by i:

(b) Nnt*nchsh’}dtnfr anv other provision of this title, any other
i

; law, or any agreement or undelsf'mdmrr made pursuant to section 2107

- of title -H, U uited States Cocle. the tape 1ecmd'nf~a and other materials
referred to In section 101 shail, immediately upon the date of enact-
ment of this title, be m‘l(‘e w.vmmble, subject to any rights, (‘efc:mes. or
p'*‘w]et* ) whlm the Trederal Grm'omme'\t OT 2Ny Person mnay Invoke,
for use 1n any judicial proceeding or otherm\e snbject to court sub-
pena or other legal process. Any request by the Office of Watergate
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Snecial Prosecution Force, whether by court bubpemt or other lawtul
pro-ess, for access to such IECOI(I‘I]"S or materials shall ot all times
have priority over any other request for such recordings or m: erials.
(n) Richard M. Nizon, or any person whom he ey designute in
wriring, shall at all times have access to the tape recordings and otler
matetinls referred to in seetion 101 for any purpose which i3 consistent
witn the P vovisions of this title, subs ‘equent and subject to the regula-
tions which the Administrator shail issue pursuant to section 103,
(d) Any agency or department in the executive branch of the Fed-
ral Government shall at all times lrve access to the tape recordings
ind other materials referred to in section 101 for lawful Covernment
se, s*ro iect to the regulutions which the Administrator shall issue
ursuant to section 103.

'UL-FJD

REGULATIONS TO PROTECT CERTAIN TAPE RECORDINGS AND OTIIER
MATTERIALS

~

Sec. 103, The Administm or shalil issue at the earliest p05a1ble date
such regulations as may be necessary to assure the protection ot the
tape recordings and other materials referred to in section 101 from loss
or c*estmccmn, and to prevent access to such recordings and materials
by unauthorized persons. Custody of such recor dm«rs and materials
shall be maintained in Washington, District of Columbm. or its metro-
politan area, except as may otherwise be necessary to carry out the
provisions of this title.

REGULATIONS RELATING TO PUBLIC ACCES3

Sec. 104. (a) The Administrator shall, within ninety chys after the
date cf enactment of this title, submit to each House of the Congress
a report proposing and explaining lerrulatlons that wounld prov1de
public access to the tape recordings and other materials referred to in
section 101. Such regulations shall take into account the following
factors:

(1) the need to provide the public with the full trath, at the
earliest reasonable date, of the abuses of govermmental power
popularly identified under the generic term iy Jatergate”;

(2) the need to make such recordm and matecials available
for use in judicial proceedings

(3) the need to prevent O'eneml access, except in accordance
with appropriate provedures established for use in judicial pro-
ceedings, to information relating to the Nation's security;

(L) ‘the need to protect every Tndividual’s right to a fair and
impartial trial;

(3) the need to protect any party’s opportunity to assert any
legally or constitutionally based right or privilege which would
prevent or otherwise limit access to such recordings and materials;

(6) the need to provide public access to those materials which
h'ne general historical significance, and which are not likely to be

lated to the need described in paragraph (1); and

h) the need to give to Richard M. Nixon, or his heirs, for his
sole custody and use, tape recordings and other materials which
are not ‘-keh to be rel: ued to the need described in paragraph (1)
and are not otherwise of genersi historical significance.
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S. 4016—3

(b) (1) The regulations proposed by the Administrator in the report
required by subsection (a) shall take effect upon the expiration of
ninety legislative days after the submission of such report, unless such
regulations are disapproved by a resolution adopted Il’)y either House
of the Congress during such period.

(2) The Administrator may not issue any regulation or make any
changs in a regulation if such regulation or change is disapproved by
either House of the Congress under this subsection.

(3) The provisions of this subsection shall apply to any change in
the regulations proposed by the Administrator in the report required
by subsection (a). Any proposed change shall take into account the
factors described in paragraph (1) through paragraph (7) of sub-
section (a), and such proposed change shall be submitted by the
Administrator in the same manner as the report required by subsec-
tion (a). '

(4) Paragraph (3) is enacted by the Congress—

(A) as an exercise of the rulemaking power of the Senate and
the House of Representatives, respectively, and as such it shall be
considered as part of the rules of each House, respectively, and
such rules shall supersede other rules only to the extent that they
are inconsistent therewith; and ,

(B) with full recognition of the constitutional right of either
House to change such rules (as far as relating to the procedures
of that House) at any time, in the same manner, and to the same
extent as in the case of any other rule of that House.

(3) (A) Any resolution introduced under paragraph (1) shall be
referred to a committee by the Speaker of the House or by the Presi-
dent of the Senate, as the case may be.

(B) If the committee to which any such resolution is referred has
not reported any resolution relating to any regulation or change pro-

" posed by the Administrator under this section Before the expiration of

sixty calendar days after the submission of any such proposed regu-
lation or change, it shail then be in order to move to discharge the
commitiee from further consideration of such resolution.

(C) Such motion may be made only by a person favoring the reso-
lution, and such motion shall be privileged. An amendment to such
motion is not in order, and it is not in order to move to reconsider the
vote by which such motion is agreed to or disagreed to.

(D) If the motion to discharge is agreed to or disagreed to, such
motion may not be renewed. :

(E) When the committee has reported, or has been discharged from

further consideration of, a resolution introduced under paragraph
(1), it shall at any time thereafter be in order (even though a previous
motion to the same effect has been disagreed to) to move to proceed to
the consideration of such resolution. Such motion shall be privileged.

"An amendment to such motion is not in order, and it is not in order

to mova to reconsider the vote by which such motion is agreed to or
disagreed to. i

(6) For purposes of this subsection, the term “legislative days”
does not include any calendar day on which both Houses of the Con-
gress are not in session. ‘ ) :

(c) The provisions of this title shall not apply, on and after the date
upon which reculations proposed by the Administrator take effect
under subsection (b), to any tape recordings or other materials given
to Richard M. Nixon, or his heirs, pursuant to subsection (2) (7).
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() The provisions of this title shall not in any way aifect the rights,
limitations or exemptions applicable under the Freedom of Infor-
mation Act, 5 U.S.C. § 552 et seq.

JUDICTAL REVIEW

Sec. 103. (a) The United States District Court for the District of
Columbia shall have exclusive jurisdiction to hear challenges to the
lezal or constitutional validity of this title or of any rermlatlon issued
under the authority granted by this title, and any action or proceeding
involving the questlon of title, ownership, custody, possession, or con-
trol ot ‘mv tape recording or material referred to in section 101 or
involving payment of any just compensation which may be due in
connection therewith. Any such challenge shall be treated by the court
as o matter requiring immnediate consideration and resolution, and
such challenge shall have priority on the docket of such court over
other cases.

(b) If, under the procedures established by subsection (a), a judi-
cial decision is rendered that a particular provision of this title, or
a particular regulation issued under the authority granted by this
title, is unconstitutional or otherwise invalid, such decision shall not
affect in any way the validity or enforcement of any other provision
of this title or any regulation issued under the authority granted by
this title.

(¢) If a Gnal decision of such court holds that any provision of
this title has deprived an individual of private property without just
compensation, then there shall be paid out of the general fund of the
Treaaury of the United States such amount or amounts as may be
adjudged just by that court.

ATUTHORIZATION OF APPROPRIATIONS

Sec. 106. There is authorized to be appropriated such sums as may
be necessary to carry out the provisions of this title.

TITLE II—PUBLIC DOCUMENTS COMMISSION
SHORT TITLE
Szc. 201. This title may be cited as the “Public Documents Act”.
ESTABLISHMENT OF STUDY COMMISSION

zc. 202. Chapter 33 of title 44, United States Code, is amended by
ad(unfr at the end thereof the followmfr new sections:

- 35

§ 3315. Definitions

"Fov purposes of this section and section 3316 through section 3324
of this title—
¥(1) the term ‘Federal official’ means any individual holding
the ofiice of President or Vice President of the United States, or
Senator or Representative in, or Delegate or Resident Commis-
siener to, the Congress of the United States, or any officer of the
exccutive, judicial, or legislutive branch of the Federal
Government;
#(2) the term ‘Commission’ means the National Study Com-
mission on Records and Documents of Federal Ofhicials; and
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“{3) the term ‘records and documents’ shall include hand-
xvr'tten and typewritten docunents, motion piutuxes, television
pes and '-eLordmrrs, magnetic tapes, automated data pmcemmv
dr)‘n.hentstlon in vavious for ms, and other records that reveal the
history of the Nation.

38 3316. Establishment of Commission

"Taere i3 established a commission to be known as the National
Study Commission on Records and Documents of Federal Officials.

:Q

3 3317. Duties of Commission

D

“It shall be the duty of the Commission to study problems and
questions with respect to the control, disposition, and preservation of
records and documents prodaced by or on behalf of Federal officials,
with a view toward the development of appropriate legislative recom-
mendcations and other recommencdations regarding apploprmte rules
and procedu res with respect to such control, dlbp0:lt10n and preserva-
tion. Such study shall include consideration of—

“(1) whether the historical practice regarding the records and
documents produced by or on behalf of Presidents of the United
States should be rejected or accepted and whether such practice
should be made appiicable with respect to all Federal oiicials;

“(2) the relationship of the findings of the Commission to the
prowsmns of chapter 19 of this title, Section 2101 through section

9108 of this title, and other Federal laws relating to the control,
Ll:pOait;OD., and preservatlon of records and documents of Federal
officials;

“(3) whether the findings of the Commission should affect the
control, disposition, and preservation of records and documents
of agencies within the Executive Office of the President created
for short-term purposes by the President;

“(4) the recordkeeping procedures of the White House Office,
with a view toward eatabhshmrr meaus to determine shich records
-mﬂ docnments are produced b y or on behalf of the President;

( ) the nature of rules and plocedures which s'muld apply
to the concrol, disposition, and preservation of records and docu-
ments produced by Presidential task forces, commissions, and
boards;

"(6) criteria which may be used rrenemlly n doterrm'urw the
scope of materials which should be considered to be the records

LI documents of Members of he Congress;

“(7) the privacy interests of individuals whose communica-

txorv:. with Federal officials, and with task forces, commissions,

‘ma.rr‘s, ate a part of the records and documems roduced by
ch oficials, tusk forces, commissions, and boards; ¢

"( &) any ofheL problema, queatlons, or issues Whmh the Com-

m ‘?ss:o'\ considers relevant to carrying out its duties under sec-

ti‘ 3315 t‘hovrrh section 3324 of this title.

{ﬂ "3

e Member of the House of Representatives appointed
25er of the Iouse upon recommendation made by the
er of the Honse;

“(B) cua ?':—moer of the Honse of Representatives appointed




")

;
]
3
]
3
E|
3
i
3
|
i
1
4
i
4
1
k!
1
]
i
1
i
3
i
i
1

LTS AN PR T

TSRV VRO S S0 SR R

Lavangn LXLL

O IS S

R R PP RO

S.4916—8

by the Speaker of the House upon recommendation made by the
minority leader of the House;

“{C) one Member of the Senate appointed by the President pro
tempore of the Senate upon recommendation made by the major-
ity leader of the Senate;

“(D) one Aember of the Senate appointed by the President
pro tempore of the Senate upon recommendation made by the
minority leader of the Senate;

“(E) one Justice of the Supreme Court, appointed by the Chief
Justice of the United States;

“{¥) one person employed by the Executive Office of the Presi-
dent or the White House Oifice, appointed by the President;

*“(() three appointed by the President, by and with the advice
and consent of the SJenate, from persons who are not officers or
employees of any government and who are specially qualified to
serve on tire Commission by virtue of their education, training, or
experience; .

*(H) one representative of the Department of State, appointed
by the Secretary of State;

“(I1) one representative of the Department of Defense,
appointed by the Secretary of Defense;

“(J) one representative of the Department of Justice,
appointed by the \ttorney General;

“(K) the Administrator of General Services (or his delegate) ;

“(L) the Librarian of Congress;

“(M) one member of the American Historical Association,
appointed by the counsel of such Association;

“(N) one member of the Society of American Archivists,
appointed by such Society ; and

“(0) onemember of the Organization of American Historiaus,
appointed by such Organization.

*(2) XNo more than two members appointed under paragraph (1)
(G) may be of the same political party.

“(b) A vacancy in the Commission shall be filled in the manner in
which the orizinal appointment was made.

“{c) If any member of the Commission who was appointed to the
Commission as a Member of the Congress leave such office, or if any
mewmber of the Commission who was appointed from persons who
are not officers or employees of any government becomes an officer
or employee of a government, he may continue as a member of the
Commission for no ionger than the sixty-day period beginning on
the date he leaves such office or becorues such an ofiicer or employee,
25 the ease may be.

“{d) Members shall be appointed for the life of the Commissiou.

“{e) (1) Members of the Commission shall serve without pay.

“(2) While away from their homes or regular places of business in
the performance of services for the Commission, members of the Com-
raision shall be allowed travel expenses in the same manner as persons
employed intermittently in the service of the Federal Government pre
allowed expenses under section 5703 (b) of title 5, United States Code,
except that per diem in lieu of subsistence shall be paid only to those
members of the Commission who are not fuli-time officers or employees
of the United States or Members of the Congress.

“(f) The Chairman of the Commission shall be designated by the
Presicdent from among members appointed under subsection (a) (1)
(G-

Vo B L T R,
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“(g) The Comumission shall meet at the call of the Chairman or a
majority of its members.

“8 3319. Director and stafi; experts and consultants

“(a) The Commision shall appoint a Director who shail be paid at a
rate not to exceed the rate of basic pay in effect for level V of the
Execative Schedule (3 U.5.C. 5316).

“(b) The Commission may appoint and fix the pay of such addi-
tional personnel as it deems necessary.

“(c) (1) The Commission may procure temporary and intermittent
services to the same extent as is authorized by section 3109(b) of title

5, United States Code, but at rates for individuals not to exceed the
daﬂy equivalent of the annual rate of basic pay In effect for grade
(xb—lo of the General Schedule (5 U.5.C. 5332).

“(2) In procuring services under this subsection, the Commission
shall seel to obtain the advice and assistance of constitntional scholars
and members of the historical, archival, and journalistic professions.

“(d) Upon request of the Commission, the head of any Federal
agency is authorized to detail, on a reimbursable basis, any of the per-
sonnel of such agency to the 'Commission to assist it in carrying out
its duties under sections 3315 through 3324 of this title.

“§ 3320. Powers of Commission

“(a) The Commission may, for the purpose of carrying out its duties
under sections 3315 through 3324 of this title, hold such hearings, sit
and act at such times and places, take snch testimony, and receive such
evidence, as the Commission may deem desirable.

“(b) When so authorized by the Commission, any member or agent
of the Commission may take any action which the Commission is
authorized to take by this section.

“(c) The Commission may secure directly from any department or
agency of the United States information necessary to enable the Com-
mission to carry out its duties under section 3315 through section 3324
of this title. Upon request of the Chairman of the Comm1~smn, the
head of such department or agency shall furnish such information to
the Commisston.

“8 3321. Support services
“(a) The Administrator of Gereral Services shall provide to the
Conimission on a reimbursable basis such administrative support
services and assistance as the Commission may request.
“(b) The Archivist of the United States shall provide to the Com-
mission on a reimbursable basis such technical and expert advice, con-
ultation, and support assistance as the Commission may request.
“§ 3322, Report
“The Commission shall transmit to the President and to each House
of the Congress a report not later than March 31, 1978. Such report
shall contain a detailed statement of the findings and conclusions of
the Commission, together with its recommendations for such legisla-
tion, administrative actions, and other actions, as it deems appropriate.
“§33‘23. Termination
he Commission shall cease to exist sixty days after transmitting
its report under section 3322 of this title.
*§ 3324, Authorization of appropriations

“There is anthorized te be appropriuated such sums as may be neces-
sary to carry out section 3315 through section 3524 of this title.”
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TECHNICAL AMENDMENT

Sec. 203. The table of sections for chapter 33 of title 44, United
States Code, is amended by adding at the end thereof the following
new items:

“3315. Definitions.

“3316. Establishment of Commission.

“8317. Duties of Commission.

“3318. Membership.

“3319. Director and staff; experts and consultants,
“3320. Powers of Commission.

“3321. Support services.

“3322. Report.

©3323. Termination.

#2324, Authorization of appropriations.”.

)
J . 2

Speaker of the House of Representatives.
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2:35 I understand Mr. Marsh sent a memo to the President
saying you need to know whether the President would
sign or veto the tapes and documents bill because of a
matter involving the Special Prosecutor -~ and that
you wanted to tell the Special Prosecutor if the President
did not plan to veto it.

Terry O'Donnell stopped by Mr. Marsh's office at 1:57 p. m,
and sald the President reviewed the memo and couldn't
make a declsion until he had seen the documents.



THE WHITE HOUSE

WASHINGTON

Message from Mr. Marsh's office
2:35 12/12

Mr. Marsh wrote memo to the President
saying Mr. Buchen need to know whether

the President was going to sign or veto

the tapes and documents bill because of a nulter
involving the Special Prosecutor.

If the President did not plant to veto

it, Mr. Buchen would like to tell the

Special Prosecutor,

Mr. O'Donnell stoped by Mr. Marsh's
office at 1:57 pm and said the President
had reviewed it (the memo) and he
couldn't make a decision on the memo
until he had seen the documents.



THE WHITE HOUSE

WASHINGTON

December 13, 1974

MEMORANDUM FOR THE PRESIDENT
FROM: PHILIP BUCHEN

SUBJECT: : Enrolled Bill: S, 4016 -- Nixon Papers and Tapes

Friday, December 20, is the last day for action on the referenced bill,
This is to outline its anticipated impact and to furnish my views on
an appropriate course of action.

Title I

1. General. Title]I governs the possession, security and accessibility
of tape recordings and other materials of former President Nixon.
Three separate stages of implementation are involved.

2. First Stage. Upon enactment, the following provisions of Title I
would have to be implemented.

(2) Possession. The Administrator of GSA is directed to take
complete control and possession of all tapes and other
materials of the former President. [Sec. 101]

(b) Preservation. None of the tapes or other materials could

ever be destroyed absent affirmative congressional consent,
[Sec. 102(a)]

(c) Access. (i) The tapes and other materials would be made
available immediately, subject to any rights, defenses or
privileges which may be asserted for "subpoena or other
legal process, " Thus, the papers and tapes would be subject
to subpoena by the Special Prosecutor, by Congress, by
state law enforcement officials and by private parties in
administrative, civil or criminal pProceedings before either
a state or Federal tribunal, Moreover, the materials would-—_

also be discoverable incident to a state or Federal court ° N
action or appropriate administrative proceeding. [Sec. 102(b)]

S



(ii) President Nixon or his designate would be denied any
access to the tapes or other materials within the possession
of GSA until the issuance of protective regulations as dis-
cussed below. (See 3 infra.) Although there is no express
provision for notice from GSA to the former President
regarding requests for access, this would be consistent
with legislative intent in order to allow him to assert any
privilege in opposition to such a request. [Sec. 102{c)]

(ii1) Any agency or department in the Executive branch of
the Federal government would be authorized access to the
tapes and other materials for ''lawful Government use. "
Here too, there is no express provision for notice to
allow consideration of a competing privilege but such
notice would be consistent with legislative history.

[Sec. 102(d)]

Second Stage. The Administrator of GSA is directed to issue
protective regulations ''at the earliest possible date'' governing
the possession, security and custody of tapes and other materials.
On a theoretical plane, some of these tapes and other materials
could have been already accessed as discussed above. As a
practical matter, however, the regulations can be issued

within a week from date of enactment. Therefore, the only

real import of this stage is that it triggers access to the

tapes and materials by the former President or his designate
subject to the restraints of this title. [Sec. 103]

Third Stage. The third stage of implementation under Title I
involves the establishment of regulations governing general
public access to the tapes and other materials.

(a) Timing. Within ninety (90) days after enactment of the subject
bill, the Administrator of GSA will submit to both Houses of
Congress proposed regulations governing public access to the
tapes and other materials {Sec. 104(a)]. These regulations




shall take effect upon the expiration of ninety (90)
legislative days after submission to the Congress
unless disapproved by either House. [Sec. 104(b)(1}]

(b) Standards. In drafting these regulations, the Administrator
is directed to take into account a series of specified needs:
(1) to provide the public with the full truth on the abuses of
governmental power incident to "Watergate''; (2) to make
the tapes and materials available for judicial proceedings;
(3) to guarantee the integrity of national security
information; (4) to protect individual rights to a fair trial;
(5) to protect the opportunity to assert available rights
and privileges; (6) to provide public access to materials
of historical significance; and (7) to provide the former
President with tapes or materials in which the public has
no interest as set forth above. [Sec. 104(a)]

Judicial Review. A provision is included to allow for expedited

judicial review of the constitutional issues which will be raised.
[Sec. 105(a)]

Compensation. The bill authorizes compensation to the former
President if it is determined that he has been deprived of personal
property under its provisions.

Constitutional Issues, Although Title I is probably constitutional
on its face, it will no doubt be substantially cut back as various

provisions for access are applied in the face of competing claims,
primarily Executive Privilege.

The seven major issues presented by the measure involve:

(1) the novel type of eminent domain which it contemplates;

(2) the appropriate scope of Executive Privilege; (3) relevant
rights of privacy; (4) its impact upon First Amendment rights;

(5) the Fifth Amendment privilege against self-incrimination;

(6) the claim that it constitutes a Bill of Attainder; and (7) Fourth
Amendment claims relating to unreasonable searches and seizures.

The bill itself provides the opportunity to 11t1ga.te each of thes
possible objections. m



Title 11

Title II would establish a '"Public Documents Commission' to study
problems with respect to the control, disposition and preservation
of records produced by or on behalf of '"Federal officials', defined
to include virtually all officers and employees of the three branches
of government,

This 17-member commission would be composed of two Members of
-the House of Representatives; two Senators; three appointees of the
President, selected from the public on a bipartisan basis; the
Librarian of Congress; one appointee each of the Chief Justice of the
United States, the White House, the Secretary of State, the Secretary
of Defense, the Attorney General, and the Administrator of General
Services; and three other representatives, one each appointed by the
American Historical Association, the Society of American Archivists,
and the Organization of American Historians.

The Commission would be directed to make specific recommendations
for legislation and recommendations for rules and procedures as may
be appropriate regarding the disposition of documents of Federal
officials. The final report is to be submitted to the Congress and the
President by March 31, 1976.

Discussion

1. Should the bill be enacted? There are essentially three arguments
against the enactment of the subject bill. First, it is inherently
inequitable in singling out one President and attempting to reduce the
traditional sphere of Presidential confidentiality only as to him.
Second, it holds some potential for political exploitation and could
lead to more sensational and destructive exposures of the former
President's dealings and the confidential statements or writings of
other parties with no purpose other than the satisfaction of idle
curiosity. Third, it could require a great deal of unnecessary
litigation, depleting further the financial resources of Mr., Nixon and
drawing the judiciary further into the quagmire of '"Watergate'’,

On the other hand, there are four factors that support enactment of

the bill. First, as noted above, it does provide a remedy for Mr..Nixon
. cLEEGN



to pursue in asserting relevant rights and privileges. Second, it
will introduce some element of finality to White House involvement
in the various tapes disputes. Third, a veto would be interpreted
as '""more cover-up' which would undermine your efforts to put
"Watergate' behind us. Fourth, it could enhance the likelihood of
an agreement between Henry Ruth and counsel for Mr. Nixon
governing access to the tapes and other materials, thereby
expediting the mission of the Special Prosecutor.

2. Should the bill be signed or merely allowed to become law?
Assuming that you believe the bill should be enacted, I see no reason
for you to withhold your signature. Since this is purely a question

of form, there would appear to be no significant reason to risk any
political losses that could be incurred.

3. Should a public statement be issued? In my opinion, a statement
should be issued. The statement would be shaped along the following
lines, First, the existence of constitutional issues might only be
noted -- no opinion would be expressed on the relative merits of
competing claims. Second, you could indicate your understanding
of Congressional intent to the effect that the former President be
given every opportunity to litigate any claims of privilege which may
be available to him. Third, you would request the Administrator of
GSA to move promptly to discharge his duties in accordance with the
spirit and the letter of the law. Finally, you would indicate that a
talent search is underway to recruit Presidential appointees to the
"Public Documents Commission' and that you are hopeful the
commission will be able to suggest even-handed and uniform rules
governing access to the documents of all Federal officials.

4. Agency Views. The Domestic Council and OMB make no
recormmmendations concerning this measure., The view of the
Department of Justice is that S, 4016 should be allowed to become
law.
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Action

S. 4016 should be enacted into law.

Approve Disapprove

The bill should be signed.

Approve - .. Disapprove

A public statement should be issued.

Approve Disapprove

The statement should follow the format noted above,

Approve Disappfove

See Me



[Mr. Silberman thought that Mr. Buchen might
also want to include some reference to the
November 9 agreement. If so, that might be
appropriately inserted after the first sentence
of the second paragraph,by way of affirming
that the Administration has demonstrated its

desire to achieve full disclosure of the Watergate
affair. |

/s
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I have serious reservations about both the constitutionality
of some provisions of this bill and the desirability of its broad
expropriation of all materials belonging to the former President.
These doubts are apparently shared by the Congress itself, since
the bill contains special provisions for judicial review of its

N’
constitutionality and provides in its second Title for a full study
of the whole matter of control, disposition and preservation of the
records of Federal officials.

I am nonetheless signing the bill since it is clear to me
that a veto would be overridden and would serve no purpose other
than to create what would be an erroneous impression that this
President seeks to prevent disclosure of what the legislation refers
to as the ''full truth' of Watergate. I think it essential to restore
the confidence of the people in the presidency, and I am unwilling
to imperil that goal in order to perform what would ultimately be
a useless act.

The constitutionality of the bill will, I presume, be fully
tested in courts pursuant to the provisions explicitly included for
that purpose. And the desirability of the principle of public ownership
of all Presidential records will likewise be reviewed, without being
prejudiced by the disposition this bill establishes, by the Commission

created under Title II.
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WASHINGTON
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

December 18, 1§74

MEMORANDUM FOR: - PHIL BUCHEN

FROM: BOB LINDER I&_

Attached are the Department of Justice views on S, 4016 for
your consideration,

This letter should become part of the enrolled bill file when the
President has finally acted on the matter,

Attachment
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| @—mESTELANT ATTORNEY GENERAL

LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, 3.€C. 20530

DEC 17 1974

Honorable Roy L. Ash

Director, Office of Management
and Budget ’

Washington, D. C. 20503

Dear Mr. Ash:

In compliance with your request, I have examined a
facsimile of the enrolled bill S. 4016, "To protect and
preserve tape recordings of conversations involving
former President Richard M. Nixon and made during his
tenure as President, and for other purposes."”

Section 101 of the bill provides that the Adminis-

i trator of General Services obtain or retain control of
all of the Nixon tapes as well as Presidential "historical
materials," as defined by 44 U.S.C. § 2101, covering the
period January 20, 1969, to August 9, 1974. There would
not appear to be any constitutional impediment to such
provisions. The Department of Justice has taken the
position that these materials are the private property of
the former President, see Opinion of the Attorney General,
September 6, 1974, but the bill does not purport to
address ownership of the materials, providing instead that
if a court determines that the bill results in deprivation
of private property without just compensation, then the
government shall pay the appropriate compensation. See
'Section 105(c). The bill apparently contemplates that
this would constitute taking the materials under the power
of eminent domain. While such a taking would appear to be
novel, the fact that the materials of previous Presidents
have been purchased with public monies is evidence of the

i public purposes served in obtaining Presidential historical

; materials. In addition, the fact that the bill has the
effect of voiding the Sampson-Nixon agresment of September 8,
1974 should not affect the validity of the bill. It is
settled law that acts of Congress may alter contract rights
even where the government is a party to the contract. See
Lichter v. United States, 334 U.S. 742 {1948). But see
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Lynch v. United States, 292 U.S. 571 (1934). 1In any case,
even if the agreement could not be retroactively voided,
the remedy for failure to perform would be damages for
breach rather than specific performance.

Section 102 of the bill provides that the materials
may be subpoenaed. What this adds to existing law is
unclear but there is no difficulty with the provision as
it stands. This section also explicitly provides that the
historical materials may be utilized "for lawful Government
use," a conclusion already implied by tradition and practlce.
See Opinion of the Attorney General, supra.

Section 104 requires the Administrator to propose
regulations providing public access to the materials. In
creating these regqulations the Administrator is directed
to take into account seven factors: (1) the need to pro-
vide the public with the full truth about "Watergate";

(2) the need to make the materials available for judicial
proceedings; (3) the need to protect information in the
materials relating to national security; (4) the need to
protect persons' right to a fair trial; (5) the need to
protect any person's opportunity to assert any legally or
constitutionally based right or privilege which would pre-
vent public access to the materials; (6) the need to
provide public access to materials which are not related to

“Watergate“ but are otherwise of general historical signif-
icance; and (7) the need to give +tn Mr_ Niven for his cclo

-—— P

" custody and use those materials not related to "Watergate"

and not of general historical significance. This section
could give rise to problems of a constitutional nature,
particularly with respect to the right of privacy and Execu-
tive privilege. It cannot be said with assurance, however,
that there is no set of regulations which could be drawn
under it which would be constitutional, and hence it is in
our view not possible to assert that the section is uncon-
stitutional on its face.

There is a suggestion in the legislative history of
the bill (not at all reflected in its language) that the
Administrator would not only write regulations but would
also, apparently through the Archivist, actually make the
decisions regarding what material is or is not classified
or otherwise is to remain confidential, see H. Rep.

No. 93-1507, 934 Cong., 2d Sess. 6 (1974}, and regarding
what materlal is "purely personal" and therefore to be

given to Mr. Nixon, see 120 Cong. Rec. H11209 (Daily ed.

Dec. 3, 1974). The Department of Justice believes that it

is essential that the former President retain the power to
determine what material is subject to a claim of Executive
privilege based upon the need to preserve the confidentiality
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of Presidential consultation. The other interests served

by the doctrine of Executive privilege, notably the ability
to safeguard military and diplomatic secrets, can be pro-
tected by the incumbent President. (The present bill enables
this to be achieved through the Administrator, who is a
Presidential appointee.) But the interest in confidentiality
of communications to and from a particular President can
adequately be protected only by him, and not by his successors
in office, whose political ends may be served by destroying
rather than preserving confidentiality. To divorce the
power of determining what is confidential from the person
who has the paramount interest in the confidentiality would

shatter the necessary expectation of privacy and the privi-
lege itself.

By history and tradition former Presidents have been
entrusted with the responsibility and power to determine
what should remain confidential and what should not. As
early as 1846 President Polk realized the importance of,
and gave effect to, a determination of a former President
that a matter should remain confidential. See Richardson,
Messages and Papers of the Presidents, Vol. IV, 433-34.

Former President Truman was subpoenaed in 1953 by a
House committee to testify concerning matters that trans-
plred while he was in offlce. Refu51ng by letter, he

_._..—.--

into their ac¢ts whileé President’ would v1olate “the separa—> T
tion of powers.

It must be obvious to you that if the
doctrine of separation of powers and the
independence of the Presidency is to have
any validity at all, it must be equally
applicable to a President after his term of
office has expired when he is sought to be
examined with respect to any acts cccurring
while he 1s President.

The doctrlne would be shattered, and the
President, contrary to our fundamental theory
of constitutional government, would become a
-» mere arm of the Legislative Branch of the
Government if he would feel during his term of
office that his every act might be subject to

official inquiry and possible distortion for
political purposes.

" New York Times, Late City ed., Nov. 13, 1953, p. 14, col. 4.
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The House committee apparently accepted President Truman's
position and did not attempt to enforce the subpoena.

Existing statutory law sanctions the historical practice
by allowing former Presidents to place restrictions on
access to materials placed in Presidential archival deposi-
tories, 44 U.S.C. § 2107(1). In the Department's view the
events of Watergate, and the distrust of Executive privilege
which they have engendered, neither require nor justify a
departure from this sound principle. The broad public
access which has already been accorded with respect to tapes
and transcripts relating to Watergate reduces the risk of
nondisclosure of 51gn1f1cant information to a level which
does not approach in importance the damage that would be
done to a vital constitutional principle.

It is only a portion of the legislative history, and
not the language of the bill, which would deprive the
former President of his right to determime the application
of Executive privilege with respect to material to .oe made
available to the public. That legislative history is con-
tradicted by the bill's express reservation (subsection
102 (b)) of the former President's power to assert Execu-
tive privilege regarding subpoenaed material--which one
would expect to be a case in which such protection is
less needed. Because of the foregoing considerations of

statutory interpretation and of constitutional pr1nc1ple,
we bp]n:vn -l-hn reaul ationg +o be iccued by the

A Aea s am -
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under S. 4016 should provide for assertion by the former
President himself of the doctrine of Executive privilege
with respect to those materials he believes must be withheld
to preserve the confidentiality of his consultations.
Paragraph 104 (a) (5) specifically envisioms such protection.
On that basis, we raise no constitutional objection to the
bill itself on Executive privilege grounds.

Finally, Title II of the bill creates an independent
Commission to study and report regarding appropriate rules
and procedures with respect to the control, disposition,
and preservation of records and documents produced by or
on behalf of federal officials. While the Department
maintains a certain skepticism, shared by the sponsor of
S. 4016 himself, see 120 Cong. Rec. S20814 (daily ed.

Dec. 9, 1974), regardlng the desirability of yet another
independent Commission, the Department feels that it is
most desirable to rethink both the traditions and statu-
tory law regarding historical materials of elected and
appointed officials. Such a complete study is much
preferable to patchwork attempts to change the law regarding
Presidential papers generally in order to solve a particular
problem in the heat of the moment. For these reasons,th§~\\\
’ P i



Department does not oppose the concept of the Commission.

Notwithstanding objections noted above to particular
portions of the bill, most of which may be met by GSA's
interpretation of the bill and its regulations issued
thereunder, the Department of Justice does not object to
Executive approval.

Sincerely,

_ Thomas A. Hayes -
Deputy Assistant Attorney General
Legislative Affairs
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MEMORANDUM % ,_;..,;ly
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THE WHITE HOUSE

WASHINGTON

December 18, 1974
MEMORANDUM FOR: PHIL BUCHEN
FROM: BOB LINDER /4#(
Attached are the Department of Justice views on S, 4016 for

your consideration,

This letter should become part of the enrolled bill file when the
President has finally acted on the matter,

Attachment
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t1 ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, B.¢. 20530

DEC 17 1974

Honorable Roy L. Ash

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Ash:

In compliance with your request, I have examined a
facsimile of the enrolled bill S. 4016, "To protect and
preserve tape recordings of conversations involving
former President Richard M. Nixon and made during his
tenure as President, and for other purposes."

Section 101 of the bill provides that the Adminis-
trator of General Services obtain or retain control of
all of the Nixon tapes as well as Presidential "historical
materials," as defined by 44 U.S.C. § 2101, covering the
period January 20, 1969, to August 9, 1974. There would
not appear to be any constitutional impediment to such
provisions. The Department of Justice has taken the
position that these materials are the private property of
the former President, see Opinion of the Attorney General,
September 6, 1974, but the bill does not purport to
address ownership of the materials, providing instead that
if a court determines that the bill results in deprivation
of private property without just compensation, then the
government shall pay the appropriate compensation. See
" Section 105(c). The bill apparently contemplates that
this would constitute taking the materials under the power
of eminent domain. While such a taking would appear to be
novel, the fact that the materials of previous Presidents
have been purchased with public monies is evidence of the
public purposes served in obtaining Presidential historical
materials. In addition, the fact that the bill has the
effect of voiding the Sampson-Nixon agreement of September 8,
1974 should not affect the validity of the bill. It is
settled law that acts of Congress may alter contract rights
even where the government is a party to the contract. See
Lichter v. United States, 334 U.S. 742 (1948). But see
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Lynch v. United States, 292 U.S. 571 (1934). In any case,
even if the agreement could not be retroactively voided,
the remedy for failure to perform would be damages for
breach rather than specific performance.

Section 102 of the bill provides that the materials
may be subpoenaed. What this adds to existing law is
unclear but there is no difficulty with the provision as
it stands. This section also explicitly provides that the
historical materials may be utilized "for lawful Government
use," a conclusion already implied by tradition and practice.
See Opinion of the Attorney General, supra.

Section 104 requires the Administrator to propose
regulations providing public access to the materials. 1In
creating these regulatlons the Administrator is directed
to take into account seven factors: (1) the need to pro-
vide the public with the full truth about "Watergate"”;

(2) the need.to make the materials available for jud1c1al
proceedings; (3) the need to protect information in the
materials relatlng to national security; (4) the need to
protect persons' rlght to a fair trial; (5) the need to
protect any person's opportunity to assert any legally or
constitutionally based right or privilege which would pre-
vent public access to the materials; (6) the need to
provide public access to materials which are not related to
"Watergate" but are otherwise of general historical signif-
icance; and (7) the need to give to Mr. Nixon for his sole
custody and use those materials not related to "Watergate"
and not of general historical significance. This section
could give rise to problems of a constitutional nature,
particularly with respect to the right of privacy and Execu-
tive privilege. It cannot be said with assurance, however,
that there is no set of regulations which could be drawn
under it which would be constitutional, and hence it is in
our view not possible to assert that the section is uncon-
stitutional on its face.

There is a suggestion in the legislative history of
the bill (not at all reflected in its language) that the
Administrator would not only write regulations but would
also, apparently through the Arch1v1st, actually make the
decisions regardlng what material is or is not classified
or otherwise is to remain confidential, see H. Rep.

No. 93-1507, 93d Cong., 2d Sess. 6 (1974), and regarding

what material is "purely personal" and therefore to be

~given to Mr. Nixon, see 120 Cong. Rec. H11209 (Daily ed.

Dec.. 3, 1974). The Department of Justice believes that it

is essential that the former President retain the power to

determine what material is subject to a claim of Executive

privilege based upon the need to preserve the confldentlallty
S,
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of Presidential consultation. The other interests served

by the doctrine of Executive privilege, notably the ability
to safeguard military and diplomatic secrets, can be pro-
tected by the incumbent President. (The present bill enables
this to be achieved through the Administrator, who is a
Presidential appointee.) But the interest in confidentiality
of communications to and from a particular President can
adequately be protected only by him, and not by his successors
in office, whose political ends may be served by destroying
rather than preserving confidentiality. To divorce the
power of determining what is confidential from the person
who has the paramount interest in the confidentiality would
shatter the necessary expectation of privacy and the privi-
lege itself.

By history and tradition former Presidents have been
entrusted with the responsibility and power to determine
what should remain confidential and what should not. As
early as 1846 President Polk realized the importance of,
and gave effect to, a determination of a former President
that a matter should remain confidential. - See Richardson,
Messages and Papers of the Presidents, Vol. IV, 433-34.

Former President Truman was subpoenaed in 1953 by a
House committee to testify concerning matters that trans-
pired while he was in office. Refusing by letter, he
explained that to subject former Presidents to inquiries
into their acts while President would violate the separa-
tion of powers.

It must be obvious to you that if the
doctrine of separation of powers and the
independence of the Presidency is to have
any validity at all, it must be equally
applicable to a President after his term of
office has expired when he is sought to be
examined with respect to any acts occurring
while he is President.

The doctrine would be shattered, and the
President, contrary to our fundamental theory
of constitutional government, would become a
mere arm of the Legislative Branch of the
Government if he would feel during his term of
office that his every act might be subject to
official inquiry and possible distortion for
political purposes.

' New York Times, Late City ed., Nov. 13, 1953, p. 14, col. 4.
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The House committee apparently accepted President Truman's
position and did not attempt to enforce the subpoena.

Existing statutory law sanctions the historical practice
by allowing former Presidents to place restrictions on
access to materials placed in Presidential archival deposi-
tories, 44 U.S.C. § 2107(1). In the Department's view the
events of Watergate, and the distrust of Executive privilege
which they have engendered, neither require nor justify a
departure from this sound principle. The broad public
access which has already been accorded with respect to tapes
and transcripts relating to Watergate reduces the risk of
nondisclosure of significant information to a level which
does not approach in importance the damage that would be
done to a vital constitutional principle.

It is only a portion of the legislative history, and
not the language of the bill, which would deprive the
former President of his right to determine the application
of Executive privilege with respect to material to be made
available to the public. That legislative history is con-
tradicted by the bill's express reservation (subsection
102(b)) of the former President's power to assert Execu-
tive privilege regarding subpoenaed material--which one
would expect to be a case in which such protection is
less needed. Because of the foregoing considerations of
statutory interpretation and of constitutional principle,
we believe the regulations to be issued by the Administrator
under S. 4016 should provide for assertion by the former
President himself of the doctrine of Executive privilege
with respect to those materials he believes must be withheld
to preserve the confidentiality of his consultations.
Paragraph 104 (a) (5) specifically envisions such protection.
On that basis, we raise no constitutional objection to the
bill itself on Executive privilege grounds.

Finally, Title II of the bill creates an independent
Commission to study and report regarding appropriate rules
and procedures with respect to the control, disposition,
and preservation of records and documents produced by or
on behalf of federal officials. While the Department
maintains a certain skepticism, shared by the sponsor of
S. 4016 himself, see 120 Cong. Rec. S20814 (daily ed.

Dec. 9, 1974), regardlng the desirability of yet another
independent Commission, the Department feels that it is

most desirable to rethink both the traditions and statu-
tory law regarding historical materials of elected and
appointed officials. Such a complete study is much
preferable to patchwork attempts to change the law regarding
Presidential papers generally in order to solve a pawffc fap.
problem in the heat of the moment. For these reason&’ the C}
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Department does not oppose the concept of the Commission.

Notwithstanding objections noted above to particular
portions of the bill, most of which may be met by GSA's
interpretation of the bill and its regulations issued
thereunder, the Department of Justice does not object to
Executive approval.

Sincerely,

%4%/

Thomas A. Hayes
Deputy Assistant Attorney General
Legislative Affairs
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FOR IMMEDIATE RELEASE DECEMBER 19, 1974
Office of the White House Press Secretary

THE WHITE HOUSE

STATEMENT BY THE PRESIDENT

I have signed S. 4016, the Presidential Recordings and Materials
Act. This measure provides the following:

Title I: governs the possesslion, securlty and accessibility
of tape recordings and other materlals of the former Presldent.
.Included are virtually all documents produced within the
White House during the previous Administration. The Admin-
istrator of General Services is charged with obtaining
"complete possession and control" of the tapée recordings
and materials which would be made available immediately,
subjJect to any rights, defenses or privileges which may be
asserted, for "subpoena or other legal process.,"

The Administrator is also directed to issue protectilve
regulations "at the earliest possible date" governing the
possession, securlty and custody of the tapes and materials.
Finally, the Administrator shall draft regulations governing
general public access to the tapes and materials, taking into
account a series of specified needs: (1) to provide the
public with the "full truth"™ on the abuses of governmental
power incident to "Watergate"; (2) to make avallable the
tapes and materials for judiclal proceedings; (3) to
guarantee the integrity of natlonal security information;
(4) to protect individual rights to a fair trial; (5) to
protect the opportunity to assert avallable rights and
privileges; (6) to provide public access to materials of
historical significance; and (7) to provide the former
Presldent with tapes or materilals in which the public has
no interest. :

Title I also provides for the expeditious Jjudicilal
review of challenges to the "legal or constitutional
validity" of the statute or of any regulation 1ssued under
its authority, and any action or proceeding involving "the
question of title, ownership, custody, possesslon or control"
" of any tape recording or other material. In the event 1t 1s
determined that the former President has been deprived of
personal property under the provisions of Title I, "Jjust
compensation” shall be paid to him.

Title II: establishes a "Public Documents Commission"
to study problems with respect to the control, disposition
and preservation of records produced by or on behalf of
"Federal officials." These are deflned to 1include elected
Federal officlals and any officer of the executive, judicial
or legislative branch of the Federal Government. The Com-
mission is directed to make specific recommendations for
legislation and other recommendations for rules and procedures
as may be appropriate regarding the documents of such officlals.
A final report fulfilling their mandate 1s to be submltted
to the Congress and the President by March 31, 1976.
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It has been my consistent policy toward the records of
the former President to protect both the records themselves
and the legal rights of all parties involved. Following the
release of an opinion of the Attorney General of the United
States to the effeet that the tapes and materials of the
former President constituted his personal property, an
agreement was entered into by Mr. Nixon and Mr. Sampson,
the Administrator of General Services, on September 6, 19T7A4.
This agreement was intended to govern the possession, securlty
and accesslbility of the tapes and materials and it secured
them from destruction or alteration during the periods when
they might be needed in court and grand jury proceedings.
Since then, a great deal of litigation and public attentlon
have centered on that agreement. Although I belleve it
would not be appropriate to comment on the varlious 1ssues,
constitutional or otherwise, which are presented by
pending cases or by the subjJect bill, I do want to mention
that, by agreement made November 9, 1974, the interests of the
Watergate Special Prosecution Force for access to the tapes
and materials were fully accommodated.

It 1s my understanding of the intent of the Congress
that thls Act will provide the former President and others
with the opportunity to litigate any right or privilege which
may be asserted relevant to the tapes or materials.

The Administrator of General Services will move promptly
to obtaln complete possession and control of the tapes and
materials and to discharge his other duties under the law.

I will name the Presidential appolntees to the
"Public Documents Commission" as quickly as possible. I
am hopeful that the commilssion will suggest even-handed and
uniform rules governing the documents of all Federal officilals.
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THE WHITE HOUSE
WASHINGTON
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Department of Justice
AWashington, B.C. 20530

ASSISTANT ATTORNEY GENERAL
CIVIL DIVISION

December 24, 1974

Philip W. Buchen, Esqg.
Counsel to the President
The White House
Washington, DC 20500

Thomas P. Wolf, Esqg.

Special Assistant to the Administrator
General Services Administration
Office of Presidential Papers

0ld Executive Office Building
Washington, DC 20500 '

Re: Richard Nixon v. Administrator of General
Services and The United States of America
UsDC, D. D.C., Civil Action No. 74-1852

Gentlemen:

Enclosed find the following documents for your files
in connection with the above-entitled action:

(1) COMPLAINT (INJUNCTION; DECLARATORY JUDGMENT) .
(2) APPLICATION FOR TEMPORARY RESTRAINING ORDER.
(3) TEMPORARY RESTRAINING ORDER (proposed).

(4) APPLICATION FOR CONVENING OF THREE-JUDGE
DISTRICT COURT.

(5) SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
APPLICATION FOR APPOINTMENT OF A THREE-
JUDGE PANEL OF THIS COURT.

Sincerely,

Lewcety fazy.

Beverly Posey, secretary to

CARLA A. HILLS
Assistant Attorney General
Civil Division /o FOR)
bp fo
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’;;u.

Wk e wwn e e —— -

it wa—_ s ———.

disclosure of Mr. Nixon's Preésidential materials in violation
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UNITED STATES DISTRICT COURT \ o

FOR THE DISTRICT OF COLUMBIA

RICHARD NIXON, individually
and as the former President
of *he United States
LaCasa Pacifica
San: Clemente, California
(202) 456-1414, T

-

Plaintiff,

V.

-

Civil Action No. 7‘{’-' IIAY A

ADMINISTRATOR OF GENERAL SERVICES
- 1315 Fourth Street, S.W.
Washington, D. C.
(202) 343-~6161,

i
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THE UNITED STATES OF AMERICA, ’
Serve the Attorney General
of the United States
Department of Justice
Washington, D. C. 20530,

befendants.

-

-~ COMPLAINT
(INJUNCTION; DECLARATORY JUDGMENT)

Plaintiff, complaining of Defendants, alleges gs

«
'

follows: .

‘I. Introductory Statement

1. This is a suit by Richard Nixon, former President
of the United States, challenging the validity of an Act of

Congress purporting to authorize the seizure, confiscation and

of his rights and privileges both as a citizen and former Presi-
dent. By this action, Plaintiff seeks a temporary restraining
. : \

order and preliminary and permanent injunctions against enforce-
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ment, operation and execution of the Act, as well as a declara-
i

!

!

tion of its invalidity. Plaintiff, by this action, also seeks

[implementation of a depository agreement or,'alternatiuﬁi‘,
) . ! a s L& :,r)
return of his Presidential materials. !

{
SR et §
II. Jurisdiction and Venue

i
i

2. This Court has jurisdiction to hear this action
under Title 28 U.S.C. Sections 1331, 1332, 1346, 1356, 1361, ahd
2282. The amount in cbntroversy, exclusive of interest and

caa;s..exgaéds tha sum,on value. of ($10,.000. The Defendapt

Administrator is found in the District of Columbia and many of
the acts hereinafter alleged to have been committed were com-

mitted in the District of Columbia.

A
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3. Plaintiff, Richard Nixon, is a citizen of the

United States apd a resident of the State of California. He has

served as a member of the House of Representatives and the

- Senate of. the United Statées, as Vice President, and as P;esident

o~

' of the United States from January 20, 1969, until his resigna-
tion on August 9, 1974.

4., The Administrator of General Services is named a

N

Defendant herein.
-

5. The United States is named a Defendant herein.

IV. Nature of the Claim
The Presidential Materials - 4
. In Question

6. During his term as President, Richard Nixon ma=n-
£ < ‘ ; g FOgo o
tained at the White House, and other Presidential offices, many

b
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lof his purely personal materials, including family and law

practice records, memorabilia, correspondence and other items
. g ‘ i . " 3 (i §

L % i g ' 1
which cover periods of time both prior to and during his

! Presidency. Some of these personal materials are still located

e e o e

within the White House complex and, despite requests, have not

at this time been sent to the former President. \

: 7. During his term as President, Richard Nixon%main-
' :

i tained within the White House and other Pre51.ent1a1 offices
materials terated’ to his political activites both before and
Q%%uring his Presidency. Many of these political materials are
still iccated within the WhiteAHbuse complex and, despite re-
fﬁuests; have not at thie time-been sent to the former President.
‘8. -In addition to the personal and political materials

referred to aboﬁe, Richard Nixon and members of his staff,

i

{ during the period Mr. Nixon served as President, generated and
retained within the White House, the 0ld Executive Office Build-
"ing ("OEOB“), parts of the New Executive Office Building &"NEOB")

and other Pre51dentia1 offices a substantial amount of materials

| . _
which include, among other things, documents, papers, tapes,
‘ b

photographs, notes and other items, relating to Mr. Nixon's

. ()

activities as President of the United States and to the conduct

of government affairs.

2

9. All of the materials referred to in paragraphs 6, 7

and 8 herein, which were produced between January 20, l96§; and

1

August 9, 1974, constitute the Presidential materials of Richard

Nixon. As has been the case with'every President of the United
\
F

*
States, the Presidential materials generated and retained Q‘,aringotal\e
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term of a President are the property of that President. Mr.

Nixon is the owner of his Presidential materials.

10.‘ During Plaintiff's’term as President of tﬁe Unffed
States, hé.was aware of thé fgct that those who had previéﬁsl;
| held fhe Office of President treatéd their Presidential materialsi
as their own. Plaintiff was also aware that éongress-to that
time had never opposed £ﬁe actions of previous Presidents who
had assertgd total dominion o&er their Presidential materials
but, to the contrary, had specificélly provided a staﬁutory
procedure in Title 44 U.S.C. §2107 whereby a President —- if he
so desired -- could depdsit his Presidentiai materials with the
Genéral Services Administratiqn under restrictions as to tﬁeiri
—;§§ ahé access acceptable fo the Administrator of GSA. With this
knowledge aﬂd in reliance thereoﬂ,‘Plaintiff caused to be created
an§"retaiﬁed_a substantiai amount of materials which helwoﬁld'
not have crééted-or retained if he had concluded that such mate-

rials were not his personal property to be used as he deemed

appiopriate. . -

11l. Many of Mr. Nixon's.Presidentiai éaterials embod&,
constitute 6r reflecf communications between himseif and -his
aides,reiating fo the conduétvof the Office of the President;

.The Constitution of the Uﬁited Stgtes affords a privilege of
’confidenfiality as to such matefials both during and after the
President's term in office subfect to exceptidh only upon deﬁbn-

stration of a specific need for relévant evidence in a crimiﬁal

prosecution. The Supreme Court of the United States has held

that the basis of this privilege is "the necéssity\for protection
; . 0
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‘his wife, family, attorney, physician and others with whom he ,
~ enjoys a iegally oxr consti*utionallyvprotectéd privilege of con-

.fidentiality. Plaintiff‘claﬁms the priviiege as to such

U : , < o : T
| . L ) o |
' : y ; - i

|

/ :
of the public interest in candid, objective, and even b¥unt or

harsh opinions in presidential decisionmaking," as well as
Piniol

?the values to which we accord

deference for [the privacy of all
’ S g

-
3

citizens." Plaintiff claims thé_Presidential privilege'ag to

S

Q,i 3 _
| | | | . |
12. Many of Mr. Nixon's Presidential materials con-

such materials.

: : i |
stitute, embody or reflect communications between Plaintiff and

. oy i
materials. :

r'd

"13. Because of the national interest in a swift but
6rder1y_£ransition from the Presidency of Richard Nixon to thé
Presidency of Gerald Fbrd, Fhere was not adequate time when

I ' :
President Nixon resigned o{,August 9, 1974, to arrange for trans-

fer of all of the former President's Pfesidential materials and

= g /
his personal records to his California residence or storage

facility in the vicinity. Plaintiff directed and therefore
acted on the assumption that his Presidential materials would be

transferred forthwith to California so that he could personally
. s : e

review the materials or cause them to be reviewed under his

directioh, and thereafter processed, categorized and uitimately ;

._\
[

placed in a Presidential Library.

1l4. Because of demands made by the Special Prosecutor
to staff members of the White House, diredtions were given that -~
Plaintiff's Presidential materials not be sent to his custody

in California. To the date of the filing of this complaint,
_ \

P
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Mr, Nixon's Presidential materials remain in the custody" of

off1c1als .of the Whlte House, the General Serv1ces Admlnlstra—

tion, and the Secret Service, and have not b7en shipped to hiam

in California. : & S i I'

Executive Action

15. On or about September 3, 1974, Philip W. Buchen,
Coﬁn§el to President Gerald Ford, and other représentatives of"
President Ford entered lnto dlscu551ons with a representatlve

-

o Ok Plalntlff concerning hi Pre51dent1al materials and the pos-

1?@31b1e deposit of all or parJ thereof with the United States £$

- under conditions wheréby the safety of the materials would be
assured and_wheréby access could be gained upon lawful judiciél

order or other legal procesfes directed to Plaintiff.

- 16. On or about I%ptembér 3, 1974, representatives of

WF.Plalntlff learned from Philip Buchen or his agents that William

Saxbe, the Attdrney'General of the United_States, had been re-
quested to give an opinion concerning the legal ownership, of

~

Plaintiff's Presidential materials and that the Attorney>General
had concluded that title,fo»the Presidehtial materials‘referred
to herein vested in former President Nixon, As has been the
ease with the papers, docum;nts and effects of every President
of the United States. = e |

; Agreement to Deposit the
Presidential Materials.

17. Because Plaiﬁtiﬁf had been unable to obtain custody

'and control of his Presidential materials after his resignation,

A
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he was induced to enter into an agreement dated Septemb&r 6, 1974

. / i, }
(the "depository agreement") with the Defendant Administrator of

EGeneral Services. : | 5 ' } g

18. The depository agreement between Plaintiff and.

Defendant Administrator was executed pursuant to the authorityi

% -~

: of Title 44 U.S.C. §2107. By that agreement, forﬁer Presidentj
; ; i ,

!

.Nixon égreéd to place on deposit with the General Services Admin-
' |

istration all of his Presidential materials located within the'
metropolitan area of the ?ﬁstrict of Columbia, such deposit to

. be subject to the terms and]conditions contained in the agreement.

s - {

Some of the Terms and"
Conditions of the
Depository Agreement.

19. The deposito%F agreement, inter alia, provides that

Defendant Administiator wiYl transfer the Presidential materials

| 21. The depository agreement further provides that

" to california and deposit them temporarily in an existing facilifj
.belonging to the United States located near Plaintiff's residence,
where thef will remain on deposit, under stated terms ana con- |
ditions, until-a‘éermanent.Presidential archival aepoéitory is
established. ‘ |

% '20. The depository agreement provides that access to
Plaint{ff's Presidential~materials within.both the temébrary and
perménent éfesidenfial:archivai depbsitory will reduire use of
EQO keys; one to be given to Plaintiff, as custodian of the
materials, and the othéf to be inen to the Archivist of fhe
United Statesior to memberé of.his staff.s

_ _ v .
all of the Presidential materials (except tape recordings of
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for production in connection with lawful judicial orders or other |

‘legal processes, the depository agreement provides that in the

conversations in the White.Hodse and Executive Office Buildings)
will remain on deposit for a period of'three years under terms |
and conwitions specified in the depositgry ?greement. Upon.

agreementﬁof the parties, the personal materials may be removed

<
without limitation as to time.

22, With respect to the tape recordings of conversations;

the depository agreement provides that such recordings Wlll re-

=

main on deposit until September 1 1979. 1In no,event will [the

tape reeordings be destrofed prior to that date. ‘Thereafter, the
agreement provides that Plaintiff will and by the agreement did l
donate to the United States (such gift to be effective September 1
1979) all of the tape recorded conversations. ThlS glLt was con-
“ditioned upon Plaintiff's right to order destruction of such of
the tapes as he then might direct and upon the further condition
that the tapes will beQdestroyed.at'the time of the former Presi-
dent's death subsequent to September'l, 1979 or on September 1,
1984,'whichever should first'eccur.v
| 23. In specific recognition of the fact that the

Presidential materials should remain available for some period

event production of the materials.is demanded by subpoena or
other order directed to an official or employee of.the United
States, the recipient thereof shall notify Plaintiff so that he, |
as owner and custodian-of the materials, with sole right of
access thereto, can respond to the demand.and, if appropriate,

assert any privilege or defense available. The paxties recognized

¢
%o

f
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conversaticns in the White House and Exccutive Cifice Buildiir oo
will remain on deposit for a period of three years under tarp

in the depository agreement. Upcn

0
n
U
)
(@]
)J
Fh
=
(3]
a

and conditio:
agreement of the parties, the personal materials may be removed

without limitatiord as to tinme.

22, With respect to the tepe rocordings of conversziicno

.the depositorv agreement provides that such recordings will re-

main on deposit until September 1, 1979. In no event will the

donate to the United States (such gift to be effective Sepiember

by
|

1979) all of the tape recorded conversations. his gift was con-
ditioned upon Plaintiff's right to order destruction of such cf
the tapes as he then might dircct and vwpon the further condition
that the tapes will be destroyed at the time of the former Presi-
dent's death subsequent to September 1, 1972 or on September 1,
1984, whichaver should first occur.

23. In specific recognition of the facﬁAthat the
Presidential materials should remain available for some period
for production in connection with lawful judicial orders or other
legal processes, the depository agreement provides that in the
event production of the materials is demanded by subpoena or
other order directed to an official or employee of the United
States, the recipient thereof shalljnotify Plaintiff so that he,
as owner and custodian of the materials, with sole right of

access thereto, can respond to the demand and, if appropriate,

assert any privilege or defense available. The parties recognized

7
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that the forpor Preosadent. as ownr ong pavse2l custodiz oF

the Presidential materials, will be subject to service of procz:is

recognized need for the nmaterials or part thereef can be accommo-

dated.

24, On or about September 9, 1974, members of the
Natergate Spoeial Prosecution Force met with Philip Buchen, and
members of his staff, and agreed with them not to permit any of
Plaintiff's Presidential materials to be gransferreﬂ po Califor-
nia without the prior approval of the Special Prosecutor. Among
othef things, the effect of this decision was to interfere with
the contractual and ownership rights of Plaintiff and to inhibit
Plaintiff's ability to protect the constitutionally based privi-
lege of confidéntiality in his Presidential materials and to
raise other defenses or privileges available under the Constitu-
tion or laws of the United States.

25. "In an effort to bring about implementation of tha
depository agreement, for several weeks prior to October 17,
1974, rebresentatives of Plaintiff participated in negotiations
with members of the Watergate Special Prosecution Force concern

ing implementation of the depository agreement in whole or in

part. These negotiations did not result in implementation of the

depository agreement and members of the Watergate Special Prosecu--
P Y ag g P

tion Force stated at or about that time that they intended to

serve a subpoena duces tecum on defendant Buchen demanding pro-

duction of Mr. Nixon's Presidential materials.
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26, ©On Septexber 13, 1974, the former Proesident ro-

he dossed-

Y

guested that 5o tdken lmresately Lol vmphemang

o
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{

tory agreenment as to all of ‘the Presidential matexials ncot thner
subject to subposna or other court order. As to thouse mate-sals
subject to outstanding subpoenas or court orders, he reguesicad
£hat arrangements be made for storage of such materials in ihe
District of Columbia under conditions whereby access could ke
gained only by means of the two-key arrangcement described in the
depository agreement.

-

27. Subseqguent demands for impleméntation of the da-
!

: ;
pository agrecment werc made orelly te FPhilip Buchen, to peniers

of his staff, and to the Defendant Administrator, but the dsposi-

tory agreement was not implemented. .

Judicial Action.

28. On October 17, 1974, Plaintiff filed a civil action

against the Defendant Administrator, Philip W. Buchen, and iH.

Stuart Knight seeking to compel implementation of the denository

agreement. Nixon v. Sampson, et al,, C.A. No, 74-1518 (D, B2, ) .

Within several days thereafter, twenty-one individuals and organ-'

izations in two separate actions filed suit against Plaintiif

\£5)

and others demanding access to Plaintiff's Presidential material
and seeking an injuncticon against implementation of the deposi-
tory agreement and a declaration that Mr. Nixon did not own his

Presidential materials. The Revporters Committee for Fraadom of

the Press, et al. v. Sampson, et al., C.A. No. 74-1533, (D.D.C.):

Hellman, et al. v. Sampson, et al., C.A. No. 74-1551, (D.D.C.).
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29. At the present time, in addition to the actions
referred to in paragraph 28 herein, there are pending approuil
mately twenty-nine civil actions in which former President izon

has been namzd as a defendant or in which demands have been rnade

- for production of his Presidential materials.

30. On at least one occasion during the pendency of
C.A. No. 74-1518, Philip Buchen or his agents, pursuant to a

civil subpoena demand in Dellums, et al. v. Powell, et al., C.A.

No. 71-2271 (DP.D.C.), conducted a search of certain tape recorcé-

i
l

ings of Plaintiff's conversations thereby breaching the confiden-

“tiality of those communications., At the present time, Philivn

Buchen is in receipvpt of a civil subpcena in Halperin, et al. v.

Kigsincexr, et al,, C.A. No. 73-1187 (D.D.C.), demanding proinc-

tion of Presidential materials including those subject to a

Presidential privilege. Compliance with this subpoena demang wil’

require a.search by Philip Buchen's staff of Plaintiff's Presi-
dential materials and will necessarily entail a breach of the

confidentiality of those materials and a violation of Plaintiff's

legally and constitutionally protected privileges and rights.

31. Subsequent to the filing of Nixon v. Sampson, et al.

the Special Prosecutor served a series of eight subpoenas duces

tecum on Philip Buchen requiring a massive search of Plaintiff's

Presidential materials to locate items possibly relevant to the
subpoena demands. On November 9, 1974, the Defendant Administra-
tor, Philip Buchen, and H. Stuart Knight entered into an agree-

ment with the Watergate Special Prosccutor whereby the Special

Prosecutor and his staff are permitted to conduct a general, 5
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warrantleszs scarch and seizurae of any all of Plaintifi's

Presidential materials, regzrdless of their character, without

o

any richt b Pleintiii to chject therete or £o rilse ang

. " : . . !
against the production and use of the Presidential materials by

=

the Special Prosacutor in any manner he may desire, even though

V]

ies executed the November 9 search and

[

at the timsz the par

Q

seizure agresment they were aware of and at least two of them hadi
agreed to the depository agreement which precluded such warrant-
less searches but permitted prcduction pursuant to lawful sub-
peonas according to procedures set forth in the depository agree-
nment. Following execution of the search and seizure agrecnant,
the Special Prosecutor withdrew the eight subpoenas previously
“ served on Philip Buchen.

327 On November 11, 1974, Plaintiff reguested the

er a restraining ordexr

i

Court in Nixon v. Sampson, et al., to en

against implementation of the search and seizure agrecmenct. Con-
currently, the Special Prosecutor reguested an order permitting

implementation. To date no order permitting implementation of

the search and seizure agreecment has been entered.

Congressional Action

33. On Septemrber 18, 1974, ten days after the public
announcement of the depository agreement, Senators Nelson, Ervin,
Javits, Ribicoff, Metcalf, Huddleston, Chiles, Percy, Muskie,
Hatfield, Dole, Montoya and Stevénson introduced a bill (S. 4016)
in the United States Senate which was designed to abrogate the
statutory-based depository agreement between the General Services
Adninistration and Richard Nixon and to confiscate matexials,

documents, tapes, and other items generated during Mr. Nixon's

term as President of the United States,.

e o, At 2 S e e
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34. Anong the swonsors of the hill, Sanators: BErr-r arnc

Montoya had served as Chairman and nzmbor, respectively, of the

n

Senate Select Committes on Presicdential Campuign Activities
(the "Ervin Committee”"). The Ervin Cormmittee had earlier sub-
poenaed certain tape recordings of conversations between Plain-
tiff and others made while Mr. Nixon was President, but the
United States Court of Appeals for the District of Columbia

Circuit ruled that the Committee was not entitled to the record-

(

ings because they were prpsumptively privileged. (Senate Salcct

- 1
!

;. Committee on Presidential Camnaicn Activities v. Nixon, .5,
=

‘
1
'

App. D.C. , 488 F.24 725 (1974).
35. S. 4016 was referred to the Senate Committee on
Government Opcerations which, seven days later, reported it to

the full Senate. The Govemeent Operations Committee held no

’

hearings on this controvertial and historic measure. S. 4016
!

Pl

passed the Senate on October 4, 1974,

| S

.

36, Upon xeferral to the House of Hepresentatives, S,
4016 was sent to the Committee on House Administration on
October 7, 1974. That Committee held no hearings on S. 4016,
although the Subcommittee had conducted on September 30 and
October 4 two hearing sessions on legislation establishing a
commission to study the issue of private ownership of materials
generated or retained by all constitutional officeholders other
than Mr. Nixon, a provision which became Title IXI of S, 40i6.
The Committee reported S. 4016 to the full House on November 27,
1974, where it passed on December 3, 1974.

37. Various members of the House of Representatives,

< .

sitting as members of the House Judiciary Committce, had ecardierx




attesinted to gain aceess to por aons of Plainbiff's Presicanvis

& i Sk

[
l

materials by subpoenaing certain materials in connection with
impeachment prcceedings against then President Nixon.

38. Various members of the House of Representativds,
at the tims S. 4016 passed the Hquse, were parties to civil
litigatign in which they seek dccess to or production of Plain-
tiff's Presidential materials.

39, Following conference committee action, S. 4016
passed both Housess of Congress on Decaicbar 9, 1974 and was sent
to President Ford for sigﬁh?ure. President Ford signed the

1]
'

legislation into law on December 19, 1974.

Various Provisions

of ithe Statitce.

]

40. Title I of the Aot is specifically directcd at gnc
individual, Richard Nixon.| It reauires the Defendant Adminis-
trator to take control of

(L) all recordings made in the White House or
Presidential offices in the Executive Office Buildings,
Camp bavid, Key Biscayne and San Clemente, during the
pericd jdr. [ixpn %as Precsident
o
e

a c
Nixon or other individuals 7o at the time of the con-
n

(2) all historical materials of Richard Nixon,
relating to the period of his Presidency, includinc
"books, correspondence, documants, papers, pamphlets,
works of art, nodels, pietures, photographs, plats,
maps, films, motion pictures, sound recordings, and
other objects or materials having historical or com-
memorative value." 44 U,S.C. §2101.

41. The Act precludes Plaintiff from access to his
Presidential materials until such time as the Defendant Admin-
istrator promulgates regulations concernihg the security of the

materials.

apa whieh invelve Rieoamd
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42, The hct purports to parmit any ageney or Ceruri—ase

of the execzutive branch to have access immediately and at all

P

&

’J
=

times to the taps xeec ngs and other Presidential materials
with priority to be given to requests for access by the Special

Prosecutoxr.

o=

cr

43. The Act purports to maxe the Presidential ma
rials immediately available for use in any judicial procesding,
subject to richts, defenses or privileges which the Federal
Government or any person&may invoke

44, The Act requ?res Defendant Administrator to submit

i

regulations to each House of Congress for approval within 90

days after cnactment of the legislation. Such regulations are

to provide for "public access” to Plaintiff's Presidential mate-

rials and are to "take intlo account": e
"(1) the nepd to provide the pub ic with the full
truth . ot the earlicst Yoosaomiale date, of the Ghvscs
of governmental power popularly identified undex the
generxic term "Watergate';

(2) the need to make such recordings and materials

available for use in judicial procecedings;

‘(3) the need to prevent general =access, excepnt in
accordance with appropriate procedures established for
use in judicial proceedings, to information relatin
to the Nation's security;

LQ

(4) the neced to protect every individual's right
to a fair and impartial trial;

(5) the need to protect any party's ooportunwty
to assert any legally or constitutionally based right
or privilege which would prevent or otherwise limit
access to such recordings and materials;

e

(6) the need to provide public access to thoso
materials which have genceral historical significance,
3

and which are not likely to be related to the nced
described in paragraph (1); and

(7) the need to give to Richard M. Nixon, or his
heirs, for his sole custody and use, tape recordincs
and other materials which are not likely to be Todrted
to the need described in paragraprh (1) and are not
otherwise of genceral histcrical significance."”
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A5 Bhe Bt desc i nos murrert flg ¢ ialiinen s iheiia s
personal, political and official itens, but directs seizure of

all such aterizls gcnerated during Mr, Lixon's Presid:zncy.

)

: 1
46. The Act directs sceizure of Presidential materials

celearly subp)sct to elairs of Presidential privilege, as well a

1

to other claims by Plaintiff of privileges or rights protected
by law or the Constitution.
47. Tne Act purports to limit Plaintiff's ultimate

.

access to the Presidential materials to purposes consistent with

o

the provisieons of the Ac®™ gnd the regulations promulgated ther

|

t
under. i

48. The Act purports to prohibit transfer of the

Presidential materials to California and requires they be main-
|
tained in the Washington, P. C. netropolitan arca.

49, The Act, tofether 'with its legislative histoxy,
purports to direct any judicial challenges to the validity ot
the Act or any issues related therecto to a specific judge of
the United States District Court for the District of Columbia.

50. The Act purports to authorize compensation to
Plaintiff to the extent the Act deprives him of his property.

Reasons For Invalidity
Of the Act

51. The Act is unconstitutional, unlawful and void in
that it violates Plaintiff's right of privacy under the First,
Fourth, Fifth and Ninth Amendments to the Constitution of the
United States by directing government seizure,inspegtion and
disclosure of private materials and items containing, reflecting

or recording the private thoughts, actions and conversations of




1

Plaintiff for review, use, com - - znd other vurposes b
mant officials, asencies,
publie.

52. The Act is unconstitutional, unlawful and voi?
in that it violates the Jburth Amendment to the Constituticn
of the United States by directing the wholesale seizure, impound--
ment and use of private materials in the nature of a writ of
assistance or general warrant thereby constituting an unreason-
able search‘and Selzures

53. The Act in uigonstitutional, untawful and void

!

in that it deprives Plaintiff of rights and privileges otherwisc

available to him under the Fourth and Fifth Amendments to the

Constitution of the United States.

54. The Act is unronstitutional, unlawful and void in

I . o 4 = e
that it vioclates the Prcsifentlal pravilege of confidemtiality

ae Coan b s e oGS s e NS s
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U.S. __ , 94 S.Ct. 3090 (1974), by permitting access by govern-
ment officials and innumerable other persons to materials sub-
Ject to the Presidential privilege of confidentiality.

55, The Act is unconstitutional, unlawful and void in
that it violates the separation of powers doctrine by directing
the seizure from a former President of the United States of his
private materials to which neither the public nor Congress are
entitled to access.

56. The Act is unconstitﬁtiénal, unlawful and void in
that it purports to be an exercise of Congress' power of eminent
domain but in fact condemns and seizes private proéerty of

Plaintiff without valid pulilic purposs.

o sy




57. The Zct is uncors.itiziornal, unlawful and veid ir
that it violates the Fifth Amendrent to the Constitution by

=1

directing *the seizure of Plaintiff's materials without cdue

-

process of law and by purporting to affect Plaintiff's rignd to
judicial review of the A;t, both in a manner devoid of ecgual
treatment to persons similarly situated.

58. The Act is unconstitutional, unlawful and void in
that it violates the First Amendrment to the Constitution of the
United States by directing the scizure of materials which con-
taiin, FotflleckE ,Nor roecord o liticalNaclivities ot Bl niey S g
others, as well as private activities, for review, use, comment
and othexr purposes by government officials, agencies, private
litigants and the general public, with a consequent chilling
effect on Plaintiff's right to frce expression and association.

59. The Act is unconstitutional, unlawful and void in
ekt i PulyULLb LU abrogdate a valid contract entered into by
Plaintiff pursuant to statutory authorization.

60. The Act is unconstitutional, unlawful and void in
that it constitutes a Bill of Attainder or Bill of P;ins and
Penalties prohibited by Article I, Section 9, Clause 3 of the
Constitution of the United States.

61.. The Act is unconstitutional, unlawful and void in
that it directs the seizure of materials embodying, constituting

or reflecting privileged comununicatiocns between Plaintiff and

his wife, attorney, minister and physician.

Injury to Plaintiff .

62. The examination, production or disclosure of the

Presidential materials by or to persons other than the forme

s s o i it 4 m s
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significant and irreparable injury waich cannot be remedicd by

o
s
0

an action as law b Zn grly e samedied Ly dnguncetion.
2 :

63. The injurv-suffered by Plaintiff because of

Defencdant Administrator's actions in failing to implement the

denository agreement impairs his constitutional, legal and
i y o z

e

contractual rights and privileges., This injury is imminent and
irreparaple and cannot be compeansated by an award of danages,
The only adequate remady is mandanus or injunction in the naturc
of specific performance of the depository agreement by Defondont

Administrator, uninhibited by any official or agent of the United

States. Specific performance will not work a hardship upon
Defendant.

64. Enforcement and implementation of the Act will

0

irreparably inijure Plaintiff's rights and vprivileges undesr lavw
W J 5 L

e

and the Constitution of the United States, This injury is

imminent and irreparable and cannot adequately be cowmpensated Ly

ct

money damages. Plaintiff's only adeguate rermady 1is an injunctic
against enforcement and implementation of the Act and a :

declaration of its invalidity.

i
V. Relief Reguested i
WHEREFORE, Plaintiff reguests this Court: !

(a) to temporarily restrain Defendants from taking any
1

action to enforce or implement the Act and to temporarily restrain

|

Defendants from examining, producting or disclosing, or permit-

ting others to examine, produce or disclose Plaintiff's material

5

covering the period beginning January 20, 1969 and ending

August 9, 1974, which are within their custody and control;

i e et e R | 3



(b) te preliminarily and permancntly enjoin Doicniaaos

from taking any action whatscever to enforce or implement the

(c) to declare, adjudge and decree that the Act is
unconstitutional, unlawful and void in its entirety;

{d) to the extent the Act is deemed to be valid and
to lawiully doeprive Plaintiif of his private property, to
award just compeznsation for such deprivation;

(e) to permanently enjoin Defendants from taking any

action inconsistent with the terms and conditions of: the
.

i
¢

depository agreement;

(f) to order Defendant Administrator to perform those
duties owed to Plaintiff with respect to implcméﬁtation ol
the depository agreement pursuant to Title 44 U,.S.C. §2107;

(g) Alternatively to (e) and (f), to direct Defendants
to return to Plaintiff all Presidential materials referred to
herelii.

(h)'£o £emporarily restrain and to preliminarily énd
permanently enjoin Defendants from taking any.action to eniorcs
or implement the search and seizure agreement of November 9,

1974; and
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(i) to grant such other and further reli

%)

Court deerns jJjust ang =guitable 1n the ciyrcumsiancos.

Respectzully submitbed,

VJllla1 K. J:i&xvﬁ NJur.

_{ﬂ/ s

P7fn7"~““\_

. Stau ”oftcnooa

MILLER, CLS31IDY, LARROCA & L5411
13200 1'9cn Street, N.W.. Sudte 5059
Washington, D.C. 2003
(202) 293-6400
Attornieas  tar Pla il 6 R e
Nixon
VERTI PTCATTON
District of Coluxbia, ss:
R. STAN MORTENSON, being first duly sworn under oatn,

says that upon information and belief the foregoing is a just

and true statement of the facts upon which Plaintiff bases his

claim for relief.
/f‘/%///’

Dy e~

R. Stan, .ortenuon Atterney 1o
Plaintiff, Richard Nixon

12
i
.

Subscribed and sworn to before

; ;
5 1 &
‘ Ly : - LT
¢ ! ) ‘ ' ublic
A 1} L} '
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UNITED ETATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD NIXON, inéividually
and as the former President
of the United States
LaCasa Pacifica
San Clemente, California
(202) 456-1414,

A o8 ww

Plaintiff,

V.

e 84 ep A% ss 8% s 8%

ADMINISTRATOR OF GENERAL SERVICES
1315 Fourth Street, S. W.
Washington, D. C.

(202) 343-6161,

L1

ss %% e

and

THE UNITED STATES OF AMERICA
Serve the Attorney General
of the United States :
Department of Justice
Washington, D. C. 20530,

LXIEET I 11

LTI Y I 11

Defendants. H

ANSWER

Defendants, by their undersigned attorneys, in
answer to the Complaint, herein admit, deny, and allege
as follows:
| 1. The statements contained in paragraph 1 of the
Complaint are legal conclusions not requiring answer.

2. The statements contained in the first sentence
of paragraph 2 of the Complaint are legal conclusions
not requiring answer. For lack of knowledge or informa-
tion sufficient to form a belief, defendants deny the
remaining allegations contained in paragraph 2, except
that they admit that the Administrator is found in the
District of Columbia.

3-5, inclusive. Defendants admit the allegations

contained in paragraphs 3-5, inclusive. e VERaN

Civil Action No. 74-1852



6. For lack of knowledge or information sufficient
to form a belief, defendants deny the allegations con-
tained in paragraph,s of the Complaint, except that
they admit that materials presently located within the
White House complex, including the Executive Office
Building, include correspondence and other items deriv-
ing from the period of time represented by the Presidency
of Richard Nixon and that despite requests, said
materials have not been sent to Mr. Nikon.

7. For lack of knowledge or information sufficient
to form a belief, defendants deny the allegations con-
tained in paragraph 7 of the Complaint, except that
they admit that materials located within the White
House complex, requested by Mr. Nixon, have not been
sent to him.

8. Defendants admit the allegations contained in
paragraph 8 of the Complaint.

9. The statements contained in paragrph 9 of the
Complaint are legal conclusions not requiring answer
-but, to the extent they may be deemed allegations of
fact, they are denied for lack of knowledge or informa-
tion sufficient to form a belief.

10. PFor lack Qf knowledge or information sufficient
to form a belief, defendants deny the allegations con-
tained in paragraph 10 of the Complaint.

11. For lack of knowledge or information sufficient
to form a belief, defendants deny the allegations con-
tained in paragraph 11 of the Complaint, except that
they admit that materials generated within the White

House and the Executive Office of the President, during

a Yo ~.

"f % - (, \‘\v
?{ & ‘g 33
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Mr. Nixon's Presidency, reflect communications between
himself and his aides relating to the conduct of the
Office of the President. The remaining statemern:s con-
tained in paragraph 11 are not allegations of fact but
are legal conclusions not regquiring answer.

12. For lack of knowledge or information sufficient
to form a belief, defendants deny the allegations con-
tained in the first sentence of paragraph 12. The
statement contained in the second sentence of paragraph
12 is not an allegation of fact requiring answer.

13. For lack of knowledge or information sufficient
to form a belief, defendants deny the allegations con-
tained in paragraph 13 of the Complaint.

14. Defendants deny the allegations contained in
the first sentence of paragraph 14 and admit the allega-
tions contalined in the second sentence Or paragraph L4.

15. Defendants deny the allegations contained in
paragraph 15 of the Complaint, except that they admit
that on or about September 3, 1974, Philip W. Buchen,
counsel to the President, and others entered into dis-
cussions with a representative of plaintiff concerning
the deposit and safekeeping of materials created and
generated during the Presidency of Richard Nixon.
Defendants further aver that said discussions culmi-
nated in an agreement between Richard Nixon and Arthur
Sampson datéd September 6, 1974, and the Court is
respectfully referred to that agreement for its terms
and conditions.

16. Defendants deny the allegations contained in

paragraph 16 of the Complaint, except they admit that



on or about September 3, 1974, representatives of
plaintiff were advised by Philip Buchen, or his repre-
sentatives, that the Attorney General of the Uni*ed
States had been requested to provide an opinion with
respect to the ownership of materials created and
generated during the Presidency of Richard Nixon.
Defendants further aver that on September 6, 1974, an
opinion of the Attorney General on the subject was
delivered, and the Court is respectfully referred to the
opinion for its contents.

17. For lack of knowledge or information sufficient
to form a belief, defendants deny the allegations con-
tained in paragraph 17.

18. Defendants deny the allegations contained in

paragraph 18 of the Complaint, except they admit that

dant Administratoi dated September 6, 1974, and the
Court is respectfully referred to that agreement for
its terms and conditions.

19-23, inclusive. Defendants deny the allegations
contained in paragraphs 19-23, inclusive, except that
they admit that an agreement was entered into between
plaintiff and defendant Administrator dated September 6,
1974, and the Court is respectfully referred to that
agreement for its terms and conditions.

24. Defendants deny the allegations contained in
paragraph 24 of the Complaint, except they admit that
on or about September 12, 1974, members of the Watergate

Special Prosecution Force met with Philip Buchen and



members of his staff and that materials created and
generated during the Presidency of Mr. Nixon were not
cransferred to California.

25. Defendants deny the allegations contained in
paragraph 25 of the Complaint, except that they admit
that for several weeks prior to October 17, 1974, repre-
sentatives of plaintiff participated in discussions
and negotiations with members of the Watergate Special
Prosecution Force and that representatives of the Water-
gate Special Prosecutor indicated an intention to serve
a subpoena duces tecum on Mr. Buchen with respect to
materials created and generated during the Presidency
of Richard Nixon.

26. Defendants deny the allegations contained in
paragraph 26 of the Complaint, except that they admit
that Richard Nixon requested that steps be taken to
implement the agreement of September 6, 1974.

27. Defendants deny the allegations contained in
paragraph 27 of the Complaint, except they admit that
subsequent demands for implementation of the depository
agreement were made to Philip Buchen and others.

28. In answer to the allegations contained in
paragraph 28 of the Complaint, defendants admit the
filing of the actions referred to therein and respect-
fully refer the Court to such actions for a recitation
of the issues invdlved therein.

29. For lack of knowledge or information sufficient
to form a belief, defendants deny the allegations con-
tained in paragraph 29 of the Complaint.

30. Defendants deny the allegations contained in

paragraph 30 of the Complaint, except they admit th%ﬁk




pursuant to a civil subpoena demand and order of the

District Court in Dellums, et al. v. Powell, et al.,

Civil Action No. 71-2271 (D.D.C.), Philip Buchen or

his agents conducted a search of certain tape recordings
created during the Presidency of Richard Nixon and

that Philip Buchen is in receipt of a civil subpoena

in Halperin, et al. v. Kissinger, et al., Civil Action

No. 73=1187 (D.D.C.), and the Court is respectfully
referred to said subpoena for its terms and conditions.
31. Defendants deny the allegations contained in
paragraph 31 of the Complaint, except they admit that
the Special Prosecutor served a series of eight (8)
subéoenas duces tecum on Philip Buchen, and the Court.
is respectfully referred to said subpoenas for their
terms and conditions; that said subpoenas were there-
ment was entered into between defendant Administrator,
Philip Buchen, H. Stuart Knight, and the Watergate
Special Prosecutor, and the Court is respectfully re-
&ferred to said November 9th agreement for its terms
and conditions.
32. Defendants deny the allegations contained in
paragraph 32 of the Complaint, except they admit that
on November 11, 1974, plaintiff sought a temporary
restraining order in Civil Action No. 74-1518 and that
a joint motion of defendants and the Special Prosecutor
for modification of the temporary restraining order pré—
viously issued in Civil Action No. 74-~1518 has been

filed and is pending before that Court.



33. Defendants deny the allegations contained in
paragraph 33 of the Complaint, except they admit that
a bill (8. 4016) was int-oduced in the U. S. Senate on
September 18, 1974, by Senators Nelson, Ervin, Javits;
Ribicoff, Metcalf, Huddleston, Chiles, Percy, Muskie,
Hatfield, Dole, Montoya, and Stevenson, and the Court
is respectfully referred to the language of S. 4016
for its provisions.

34, Defendants deny the allegations contained in
paragraph 34 of the Complaint, except they admit
Senators Ervin and Montoya served as Chairman and mem-
ber, respectively, of the Ervin Committee which liti-
gated with plaintiff Nixon, and the Court is respect-
fully referred to the opinion of the Court of Appeals
for its ruling and the nature of the controversy.

35. Detendants deny the allegations contained in
paragraph 35 of the Complaint, except they admit that
S. 4016 was referred to the Senate Committee on
Government Operations which reported it to the Senate
.without prior hearing and that the Senate passed S. 4016
on October 4, 1974.

36. Defendants deny the allegations contained in
paragraph 36 of the Complaint, except they admit that
S. 4016 was sent to the Committee on House Administration
on October 7, 1974, which reported S. 4016 to the House
of Representatives on November 27, 1974, that said
Committee considered matters pertaining to the subject
matter of S. 4016 and that the House of Representatives

passed S. 4016, as amended, on December 3, 1974.



37. Defendants deny the allegations contained in
paragraph 37 of the Complaint, except they admit that
the House Judiciary Committee subpoenaed certain
materials in connection with the impeachment proceedw‘
ings against then President Nixon.

38. Defendants deny the allegations contained in
paragraph 38 of the Complaint, except they admit that
members of the House of Representatives at the time
S. 4016 passed the House were parties to civil litiga-
tion in which access was sought to documents and mater-
ials generated and created during the Presidency of
Richard M. Nixon.

39. Defendants admit the allegations contained in
paragraph 39 of the Complaint.

40~50, inclusive. Defendants deny the allegations

)

Cuntained iu pavagyrapns 45-56, inclusive, of th
Complaint and respectfully refer the Court to the pro-
visions of Public Law 93-526 for its terms and conditions.

51-64, inclusive. Defendants deny the allegations
contained in paragraphs 51-64, inclusive, of the
Complaint.

Defendants deny each and every allegation of the
Complaint not hereinabove specifically admitted, quali-

fied or denied.

First Defense

The Complaint fails to state a claim upon which
relief can be granted.

Second Defense

The Court lacks jurisdiction over the subject matter

of this action to the extent that certain of the claims




set forth in the Complaint cannot be adjudicated until
after the promulgation of regulations called for by
Public Law 93-526.

Third Defense

The Court lacks jurisdiction over the subject matter
of this action.

WHEREFORE, defendants pray that the action be dis-
missed with costs and that the Court grant such further
relief as may seem just and proper.

Respectfully submitted,

Cet. A e,

CARLA A. HILLS
Assistant Attorney General

S - -

EARL J.. SILDDRY

United ¥tates Attorney

o i
IRVING~JARfy 7
Deputy Assistant Attorney General

i Lﬂ/{ /.

IRWIN GOLDELOOM
Deputy Assistant Attorney General

™y
s Vi
F o\ A A O T T LA

Z
BERNARD J. CARL
Special Assistant to the
Assistant Attorney General

oo fife i
GEFFREY AXELRAD
Attorney, Department of Justice

Attorneys, Department of Justice
Washington, D. C. 20530
Telephone: 202-739-3300

Attorneys for Defendants




CERTIFICATE OF SERVICE

I hereby certify that I have caused to be served
by mail, postage prepaid, this 9th day of January 1975

on the attorneys listed below a copy of defendants
A

Administrator of General Services and The United States
of America Answer in this proceeding:

Herbert J. Miller, Esquire
Miller, Cassidy, Larroca & Lewin
1320 19th Street, N. W.
Washington, D. C. 20036

William A. Dobrovir, Esquire
2005 L Street, N. W.
Washington, D. C. 20036

Peter M. Kreindler, Esquire
1425 K Street, N. W.
Washington, D. C. 20005

and as a courtesy, copies have likewise been mailed

to:

Robert E. Herzstein, Esquire
Arnold & Porter

1229 19th Street, N. W.
Washington, D. C. 20036

Melvin L. Wulf, Esquire
American Civil Liberties Union
410 First Street, S. E.
Washington, D. C. 20003

John H. F. Shattuck, Esqguire

American Civil Liberties Union
Foundation

22 East 40th Street

New York, New York 10016

Thaddeus Holt, Esquire

Breed, Abbott & Morgan

815 Connecticut Avenue, N. W.
Washington, D. C. 20006

IRWIN GOLDBLQey

Attorney, Department of Justice
Attorney for Defendants
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD M, NIXON, individually
and as the former President
of the United States

]

San Clemente,

California

(714) 456-1414,

V.

Plaintiff,

% ADMINISTRATOR OF GENERAL SERVICES

1315 Pourth Street, S.W.
Washington, D. C. '
(202) 343-6161,

and

THE UNITED STATES OF AMERICA,

Defendants.

Plaintiff, Richard M. Nixon, upon his complaint heretofore
filed, hereby makes application for hearing of this cause and
of the plaintiff's motion for an interlocutdry injunction herein
with a three-judge district court as required by 28 U.S.C.A.
§2282, and requests that the Chief Judge of the United States
Court of Appeals‘for the District of Columbia Circuit be notified
pursuant to 28 U.5.C.A. §2284, of presentation of plaintiff;s

application for injunction in order that necessary designation

R A T i G R T i g

No. 7Z4-18S%

APPLICATION FOR CONVENING OF
THREE-JUDGE DISTRICT COURT

of judges for said court may be made.




i
'

|

i
|

ARG JreDa hes re RWRSRART cee TR T e R T e T s e T e e T e R m T e AN T A A s W e

POINTS AND AUTEORITIES IN )
SUPPORT OF APPLICATION

Title 28, §2282 of the United States Code requires that

any action for an interlocutory or permanent injunction restrain-

' ing the enforcement of any Act of Congress for repugnance to the

' Constitution be heard by a three-judge court.

Plaintiff by his complaint and application for a temporary
restraining order seeks to enjoin the enforcement of Public Law

, enacted December 9, 1974, and entitled "Presidential

1;Recordings and Materials Preservation Act." This Act authorizes

and commands the Administrator of General Services to seize
materials generated by ﬁhe Office of the President while Richard
Nixon was President of the United States and to make t£em avail-
able to third parties as sPecified_in the law. This statute is

challenged as unconstitutional because, inter alia, it is an

unlawful search and seizure which contravenes the Four+h Amend—
ment; it.abrogates the coqstitutionélly baséd Presidential privi-
lege of confidentiality; it is an unconstitutional intrusion
into plaintiff's constitutionally protected right of privacy;

and it violates the concept of separation of powers by permittiné

one branch of government to direct the seizure of the records

generated by another branch.

The Supreme Court in Idlewild Bon Voyage Liguor Corp. V.

Epstein, 370 u.s. 713, 715 (1962), defined the duty of a district
judge in determining an application for a three-judge court as

follows:




When an application for a statutory three-

judge court is addressed to a district court,
the court's inquiry is appropriately limited

to determining whether the constitutional ques-
tion is substantial, whether the complaint at
least formally alleges a basis for equitable
relief,, and whether the case presented other-
wise comes within the requirements of th: three-
judge statute.

Each of those requirements is plainly met in this case.

Nothing in the Act under challenge creates an exemption

«;from the requirements of §2282. The judicial review section

!

‘of the Act, Section 105(a), places "exclusive jurisdiction" of

ichallenges to the "legal or constitutional validity of this

title or any regulation issued under the authority granted by

|
this title" in "the United States District Court for the District
of Columbia." While that provision purports to deprive Mr. Nixon

of the right to sue in his home district of California, it does

' not create any exception to the requirements of §2282 with re-~

. spect to a suit to enjoin enforcement of the Act,

CONCLUSION

For the reasons stated herein, this application should be
granted and a statutory three-judge court empaneled as provided
in 28 U.S.C. §2284.

Respectfully subﬁ}tted,

W\ o dLed_,

ﬁéfbért J. llle Jr.

Q//

Raymorid GAL&rroca

ot + -




Wlllldm H. Jg* :

R. Stan Mortenson

MILLER, CASSIDY, LARROCA & LEWIN
1320 19th Street, N.W., Suite 500 |
Washington, D. C. 20036
(202) 293-6400

Attorneys for Richard M. Nixon
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

YRICHARD M. NIXON,
Plaintiff,

3 V. Civil Action No. 74*}852»

;ADMINISTRATOR OF GENERAL SERVICES

1

; and
H

E
i
H
(R

{'THE UNITED STATES OF AMERICA,
i

i
5
i Defendants.

R i o i i il S ST g

i APPLICATION FOR TEMPORARY !
‘ RESTRAINING ORDER

Plaintiff Richard Nixon, through his undersigned at-

'torneys, hereby moves pursuant to Rule 65, Federal Rules of Civil

i

iProcedure, for an order temporarily restraining the enforcement,

i
‘operation or execution of an Act of Congress passed December 2,

E19?4, and signed by the President on December 19, 1974, entitled

{
!

;i"Presidential Recordings and Materials Preservation Act," until
?such time as pléintiff's motion for a preliminary injunction may
i .

t

;be heard and determined, and further enjoining defendants, their

%agents and emplo?ees from examining, .producing or disclosing
gthe presidential méterials éf the Nixon Administration.’

g This application is made upon the verified complaint,
%on the following grounds: |

1. The Presidential Recordings and Materials Preserva-

i tion Act directs the Administrator of General Services to seize

/
5,

o e e gy b e
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!

|

4
i

|

{

i
i

i

il

. staff from January 20, 1969, through August Q, 1974. 1t further

i
i
! .
H ¥
i
H
H

ithe tape recordings of former President Nixon's conversations

%during his term in office, and all other "Presidential histori-

ical materials" -~ including, apparently, ever? piece of paper
or object generated by the former President or the White House

H
i

%directs the Administrator to make all such materials available
immediately for use in judicial proceedings subject to subpcena
i
¥ .
;or other legal process; grants full access to all the materials

li .
i "for lawful Government use"; and requires the Administrator to

submit to Congress, withiné9g days, regulations designed to
;provide public access” to the materials, which will become
effective 90 legislative days after their submission unless
disapproved by a House of Congress during that period. The
Act permité former Presidenthixon access to the materials once

the Administrator promulgat¢s certain security regulations, and

!apparently also permits him to raise, in objeciliuon Lo subpoenas

i
i

iprivileges and defenses available to him -~ though it does not
{

;guarantee any opportunity nor provide any mechanism for the
assertion of theée privileges and defenses.

2. The papers and materials of evéry President of
the United States in the nation's history have been treated as
the private property of the President and have been preserved,
deétroyed, transferred, or otherwise disposed of by him after

this term in office. The principle of private ownership has

guaranteed to every President the right and ability to protect

ithe privacy and confidentiality of his Presidential materials

i
{

i

i

!
{
!
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or other demands for use of the materials in judicial proceedings,
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;Recordihgs and Materials Preservation Act for the first time

i
i

. in the nation's history attempts to abolish this right and ability,

Iy

and does so not as to the materials of all former Presidents

fi '
“put as to the materials of Richard Nixon alone.

i 3. The Presidential materials of Richard Nixon, 1like
|

%the Presidential materials of every other former President, in-—
i |

gclude confidential communications among the President and his

i

| ' .
l aides and advisers. The Constitution of the United States bars
either the Congress or the judicial branch from invading the
confidentiality of these communications except where production
i

]
is necessary to serve a demonstrated, specific need for evidence

“l'in a criminal prosecution. United States v. Nixon, U.Ss. ;

94 S. Cct. 3090 (1974). Tﬁrcugh the Presidential Recordings and
Materials Preservation Act, Congfess has for the first time in
i the history of this nation purported to invade this privilege
gof confidentiality by legislation.

| 4. The Presidential ﬁaterials of Richara Nixon which

the Act purports to seize include confidential communications

i between the former President and his attorneys, his wife, his

his friends, and persons -- including heads of foreign govern-

iments -- with whom he has spoken and corresponded. The Act
i
i purports to permit immediate access to these communications by

[ .
" any government agency or employee, and potential access by the

I
i
i

public generally. The Act is, so far as we can determihe, the

; first attempt by Congress in this nation's history to deprive

ministers, and his physicians, as well as his aides, his advisers, !

4

i
!




“a citizen by legislation of such records of his private .eommuni-

0
H
i
i

'cations, and to open up such records for inspection by others,

5. Through the enactment of the Présidential Libraries

w1

liact of 1955, congress sought to encourage Presidents and former

i

jPresidents to deposit their Presidential materials with the

}
'

;éGeneral Services Administration of the United States in order

s i
i .
"1

i'to preserve such materials for historical purposes, under con-
t ,

It tractual and statutory guarantees that restrictions preserving

;ithe confidentiality of such materials imposed by the depositor
[

$3

'?would be respected. §Six fdrTer Presidents, including Richard
Nixon, have entered into sucﬁ contracts for the deposit of their
Presidential materials. Through the Presidential Recordings and
Materials Prgservation Act,{Congress has for the first time
abrogated such a contract é#ter it was entered into in reliance
on the existing statutory %éarantées, and it has done so not as
to all former Presidents buf as to Richard Nixon alone.

6. These and other unprecedented and enormously signi-

ficant effects of the Act raise grave constitutional questions

which are, in part, central to the structure of.our national
government and the separation of powers; and which are, in other
respects, vital to the preservation of individual rights and
liberties. It is incredible that the Congress should have passed
the Act without full consideration and, as reflected by comments
made in the floor debates, without full understanding of the
effects and the siénificance of iﬁs action. The reasons given
by the sponsors for such illnconéidered haste were that the

legislation was necessary to prevent destruction of the Presi-

——
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ijudicial proceedings pursuant to subpoena. Yet as the sponsors

'

well knew, the materials are and have been sipce September 7,

|

1974, subject to a depository agreement made pursuant to statute
"which bars any destruction or removal of any of the materials
ffdr three years, and ensures that they will be available for
fjproduétion under subpoena and lawful court order. This Court
"should not allow itself to be rushed to permit implementation
iof the statuﬁe on the same kind of misrepresentations and mis-

information that 1led Congr%%s to act so precipitately.

7. In ruling on an application for a temporary re-

straining order the Court must consider the "probability of

irreparable harm, probability of success on the merits, the

i

balancing of interests and tre preservation of the status quo. . .

Palmigiano v. Travisono, 317 F.Supp. 776, 785 (D.R.I. 1970).

-

See United States wv. Washington Post Co., 446 r.z2a 1322, 1325

(b.C. Cir. 1971). There can be no doubt of the immediate ir-
reparable injury that the Act will cause to plaintiff Nixon:

for it permits immediate access to the tapes and papers not
just by G.S.A. but also by everyAgovernment agency and employee,
and also makes them amenable to production pursuant to subpoena
or other legal process under circumstances which effectively
deprive Mr. Nixon of the ability to protect the Presidential
privilege of confidentiality and other personal privileges that
he has as to the materials. "The unauthorized seizure of one's

papers, if unlawful, and thus an injury, is an irreparable in-

jury." Bell v. Waterfront Comm'n of New York Harbor, 183 F;Supp.
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dential materials and to ensure their availability for use in

judicial proceedings pursuant to subpoena. Yet as the sponsors

i

well knew, the materials are and have been si@ce September 7,

1 11974, subject to a depositéry agreement made ﬁursuant to statute
"which bars any destruction or réﬁ0va1 Qf anyfoﬁ the materials
Efér three years, and ensures that they will be available for
fjproduétion under subpoena and lawful court order. This Court

“should not allow itself to be rushed to permit implementation

of the statute on the samevkind of misrepresentations and mis-
information that led Congrdé§ to act so precipitately.
| 7. In ruling on an application for a temporary re-
straining order the Court must consider the "probability of
irreparable harm, probability of success on the merits, the

:

balancing of interests and tPe preservation of the status quo. .

Palmigiano v. Traviscno, 317 F.Supp. 776, 785 (D.R.I. 1970).

See United States v. Washington Post Co., 446 F.24 1322, 1325

(D.C. Cir. 1971). There can be no doubt of the immediate ir-
reparable injury that the Act will cause to plaintiff Nixon:

for it permits immediate access to the tapes and papers not
just by G.S.A. but also by everyAgovernment agency and employee,
and also makes them amenable to production pursuant to subpoena
or other legal process under circumstances which effectively
deprive Mr. Nixon of the ability to prétect the Presidential
pfivilege of confidentiality and other personal privileges that
he has as to the materials. "The unauthorized seizure of one's

papers, if unlawful, and thus an injury, is an irreparable in-.

jury." Bell v, Waterfront Comm'n of New York Harbor, 183 F;Supp.

,/%“
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175, 177-178 (S.D.N.Y. 1960), aff'd, 279 F.2d 853 (2d cir. 1c60) .
8. The relief sought by this applicétion is purely

'and simply to preserve in toto the status quo as to the presi-
I S——— R —r—— f

b

i . . . X .

. dential materials, permitting no access, no dlsclosure, and no
i}

it

fl

transfer of those materials until such time as the Court may |

hear and determine plaintiff's motion for a preliminary injunction :

whlch will be filed as soon as time permits.

9. Notice of this application has been given by tele-

¥ '
‘phone to the office of the 2efendant Administrator as well as

to the office of the Deputy Aftorney General of the United States
i

and the office of the United States Attorney for the District

of Columbia.
WHEREFORE, it is rgsPectfully recquested that this
application be granted and a]temporary restraining order entered
H

?in the form attached hereto(
x

R,spectfuﬁif submitted,

, ﬁ M
Raymond GY ¥arroca T~

ﬂd&c&w*@ . f’ r“ﬁv

William H. Jessfe¥sY Jr.

5 R. Stan Md@tenson

MILLER, CASSIDY, ILARROCA & LEWIN
1320 19th street, N.W., Sulte 500 ;
Washington, D. C. 20036
. (202} 293-6400

i Attorneys for Plaintiff
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« UNITED STATES DISTRICT COURT .
- FOR THE DISTRICT OF COLUMBIA

j

I

RICHARD M., NIXON, individually
and as the former President
of the United States
San Clemente, California
(714) 456-1414,

B ]

Plaintiff,

Ve No.

{]
H
CADMINISTRATOR OF GENERAL SERVICES
i 1315 Fourth Street, S.W.

il  Washington, D. C. é

(202) 343-6161,

|

THE UNITED STATES OF AMERICA,

and

Defendants.

i S s St Nl Nl sitF P N s sttt Wt st Sl astF Nt Nl Nt Nt N vt

i

|

TEMPORAH4 RESTRAINING ORDER

Upon consideration ot the application ot plaintiff Richard

"ﬁixon for a temporary restraining order, and the defendants having !
been notified of such application and the Court ha§ing heard

the parties in open court, and the Court haying determined that

a temporary restraining order is necessary to maintain the status
quo as to the presidential materials df former President Nixon
and to prevent irreparable loss by plaintiff Nixon of the con-
fidentiality of the preéidential materials as to which he claims
rights of ownership and privilege, it is hereby this __ day

of December, 1974,

| ORDERED that the defendant Administrator oereneral Services

and his agents and representatives, and every other employee,
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i

ragent or representative of the defendant United States of RAmerica,

hbe and the same hereby are enjoined from taking any action, under
I

fthe purported authority of the Presidential Recordings and

L

Materials Preservation Act or otherwise, to examine, produce
| |

tor disclose, or to permit others to examine, produce or disclose,
G

4
i

lthe Presidential historical materials of Richard M. Nixon within

i

'the possession, custody or control of the defendants; covering

¢
1
i
{
H

:

ithe period beginning January 20, 1969, and ending August 9, 1974;

“and it is further

1
it

ORDERED that plaintiff Nixon shall not be required to post

any bond; and it is furthex

ORDERED that this temporary restraining order shall be
lleffective for ten (10) days and shall be renewed upon propex

application of any party.

UNITED STATES DISTRICT JUDGE

e e e <t o

‘Date:

Time:




B e S R ——

g

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA d
RiCHARD NIXOR'
| Plaintiff,
V. - C.A. No. 74-1852
ADMINISTRATOR OF GENERAL SERVICES
and

THE UNITED STATES OF AMERICA,

Defendanté.

S . QI W S R N . ™ ™

~

SUPPLEMENTAL MEMORANDUM
IN SUPPORT OF APPLICATION
FOR APPOINTMENT OF A
THREE-~JUDGE PANEL OF THIS COURT

On December 20, 1974, plaintiff Nixon filed suit to
eninin enforcement, operation and execution of an Act of Conagress
(P.L. 93-526) fof repugnance to the Constitution of the United
States.’ Together with the complaint, plaintiff filed an
application for appointment of a three-judge panel>of the United
States District Court for the District of Columbi; as required
by 28 U.5.C. §2282. This supplemental memorandum is submitted
in support of that applicatioh and addresses, primarily, those

« ‘
points raised by the Court in hearing on plaintiff's request
for a temﬁorary restraining order.
- I. The Complainthaises Substantial
Questions Concerning the Statute‘s
Constitutionality

When faced with an application to convene & three-

judge court, a single district court judge's inquiry-is limited

1 ———

T AT




. I
stantial; (2) whether the complaint at least formally alleges
Nieves v. Oswald, 477 F.2d 1109 (2d cir. 1973). The substantiality

369 U.S. 31, 33 (1962), "w‘711y insubstantial, " ibid.,

!
i
!
i

to determining (1) whether the constitutional question is subZ

a rasis for equitable relief; and (3) whether the case otherwise

comes within the requirements of the three-judge statute.

of the constitutional questions posed are to be measured againét

whether they appear "essentially fictitious," Bailey v. Patterson,

“obviously frivolous," Hannis Distilling Company v. Baltimore,

216 U.5. 285, 288 (1910)(V"obviously without merit," Ex parte
Poreskz,.290 U.s. 30 (1933), or whether their unsoundness clearly
results e .. from the mevious decisions of [the Supreme
Ccourt] as to foreclose the(subjeét and leave no room for the

inference that.the guestion sought to be raised can be the

subject of controversy." Ex parte Poresky, supra, 290 U.S. at

32. See Rowland v. Tarr, 480 F.2d 545 (3rd Ccir. 1973).

Plaintiff Nixon, as former President of the United
States, has filed suit to enjoin enforcement of a statute
unigue in the annals of this country: an Act seizing for
purposes of public exposure the Presidential materials'of a
former President. By his complainf, Mr. Nixon presents at
least eleven grounds upon which the Act is repugnant to the
Constitution. These range from claims based upon invasion of
privacy and denial of due process to breach of the separation
of powers doctrine as well as various constitutional and common

law privileges.




!
§
'

There can be no question that thefcomplaint, on its
{ .

{

" face, raises issues never before faced by the Supreme Court or

aﬁy lower court, including this Court in Niﬁon v. Sampson, et al.,!
C.A. No.'1518 D. D.C.f. Whether Congress, for example, can
direét the seizure of a President's historical’materials, even
with'compeﬁsation, without unconstitutionally iﬁtruding‘upon

the presidential.privilege recognized by the Supreme Court in

unitcted Stetes v, niXOil, (Ul o T4 o b. UL, JUDU (L /4)

.

presents an issue of first ﬁmpression of extreme importance
and historical sigﬁificahce, That issue, like others posed in
plaintiff's complaint, simply cannot be charaéterizea as ;obviously
without merit," "wholly inJubstantial," or "essentially
fictiticus." : (‘ J

Nevertheless, thié Court in oral argument on
plaintiff's request for a temporary restraining order, implied
that from its initial review of the statute tﬁe Court bel%eves
congress has managed to weave an intricate pattern around the
cénstitutionél objections posed by plaintiff's complaint. Apart
from the fact.that such tentative analysis by the Court should
not control as to whether the claims preéented by plaintiff
are "substantial," plaintiff believes that‘a brief explanation
of two points raised by the Court in this regard will demon-
-strate that the court's initial judgment concerning the Act's

constitutiénality are basad on erroneous premises.

AN
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" of privacy and breach of confidential privileges are without

/
/

t

o
First, the Court indicated that it disagreed w .
J <

plaintiff's allegations that the new Act.onId deprive the

former President of his "personal" materials. Therefore,

the court implied, Mr. Nixon's allegations concerning invasion

force. To the contrary, §10l(b) (2) of the Act defines the

"historical materials" toébe seized under the Act by reference to

“the definition in 44 UJS.C.’§2101. That definition clearly

|
1

encompasses materials other than those strictly related to
plaintiff's official duties.in office. But even if this Court
were correct.in its interpretation of what items are to be
commandeered and made public under the Act, the same issues of
privacy, breach of separatCon of powers, intrusion on
constitutional privileges and righté,'and unlawful exercise of
Congressional'powers would be preseﬁted by plaintiff's complaint
for injunction against enforceﬁent of the statute. BAnd, being
substantial constitutional questions, would require resolution
by a three-judge panél.

The second point brought‘out by.thé.Court in oral
argument waé\that Congress had in;ludea in the Act brovisions

whereby Mr. Nixon can assert defenses, privileges or rights

to prevent use of the materials in judicial proceedings or

1/
For purposes of an application to convene a three-judge court,
the allegations of a complaint must be taken as true. Sece

discussion infra, p. 11-12.

o
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disclosure to the public. There are three a;parent problems =
"with the Court's reading of the Act in this %espect. First, the
statutory feferences to asserting defenses,jprivileges or rights
pertain bnly to §102 (b) and §104(a). Section ioz(b) relates
. to tﬁe use of Mr. Nixon's presidential materialsvin judicial
proceedings and Section iO4(a) relates to regulations permitting
public accéss. Nothing in the Act'purports to afford Mr. Nixon
“the right to assert detensei, priviieges, Or rignis againsc
disclosure of the materials;to agencies or departments in the
executive branch of the federal government who, under §102(d),
are to have access at all times to the tape recordirgs and
other materials. Apcordinle, if aﬁ executive agency or dgpart~
ment wishes, for example, éo liséen to recordings containing
private conversétions of piainﬁiff and his wife or attorney,
ﬁr. Mixon has no right under the Act to prohibit this
intrusion upon his right of privacy.

Second, nothing in the Act purports to permit
Mr. Nixon to raise defenses, privileges or rights to prevent
the Administrator or his staff from listening to the recordings
or rummaging through his materials prefatory to promulgating
regulations, or to searching for subpoenaed items for use

2/

in judicial proceedings, or reviewing and indexing the materials

2/
Although Mr. Nixon apparently has the right to interpose
objections to production of subpoenaed materials at the pro-
ceedings in which they are to be introduced, he has no right

to stop the search for subpoenaed items.
‘-




gy v e

to det rmine which should and which shouldrnot be made éénerally
public.

These few readily apparentvexamples in which the
sanctity of Mr. Nixon's rights, privileges and defenses will be
violated under the Act without any safeguard are sufficient to
demonstrate that the two attemots b? Cong;ess to preserve Mr

3/
Nixon's rights in these materials are wholly inadequate,
and despite this Court's initial reaction to the contrary,
do not provide a'single,ksimple answer to the complex! issues
posea in pléintiff‘s complaint.

Therefore, plaintiff's application for a three-judge
district court cannot‘be denied for failure to réise a sub-
stantial censtitution

II. The Challenged Act Does Not Nullify
the Requirements of 28 U.S.C. §2282.

During oral argument this Court expressed the view
that plaintiff's application for appointment of a three;judge
district court for the District of Columbia is inappropriaté
because the Act plaintiffrchalleﬁges mandates jurisdiction in
a single~juage District Court for the Dist:ict of éoiumbia. That
is ﬁot the case. The basis given by this Court for its view.

was that the original Senate version of §.4016 contained a

3/

As alleged in plaintiff's complaint, the act of depriving

Mr. Nixon of custody and ownership of his materials may

itself have the effect of negating some defenses or pr1v1leges
otherwise available to Mr. Nixon to assert in judlclal pro-
ceedings or actions.




r indatory three-judge court provision which was dropped
compromise by the conferees who faced é House version not con-
taining a three-judge court provision.

The fact is that both the Senate and House versions of
S$.4016 contained a provision requiring all challenges to the Act
or regulations thereunder to be heard by a threemjudge’pahel

of the District Court for the District of Columbia, with directi

appellate review in the Supreme Court. Well aware of the

pendency of Nixon v. Sampson,ret al., the House and Senate con=-
ferees deleted the mandatorz three-judge court érovision which
would have ousted this CQurt of jurisdiction. Instead, the final
version contained the foilowing language;

, Sec. 105. (a) The United States District
Court tor the District of Columbia shall

have exclusive jurisdiction to hear challenges
to the legal or constitutional validity of
this title or of any regulation issued under
the authority granted by this title, and any
action or proceeding involving the question
of title, ownership, custody, possession, or
control of any tape recording or material
referred to in section 101 or involving pay-
ment of any just compensation whidh may be

due in connection therewith. Any such V
challenge shall be treated by the court as

a matter reguiring immediate consideration and
resolution, and such challenge shall have
priority on the docket of such court over
other cases.

The change in language had the effect of permitting Mr. Nixon

(or others for that matter) to amend the pleadirgs in the
pending suits to challenge to the validity of the Act. Aas

stated by Congressman Brademas dﬁring the House floor debate:




The amendment would allow for an B
expeditious review of any legal challenge,
to this legislation. There is now pending Y
before a single-judge District Court for
the District of Columbia a proceeding in
which the major issues have already been
briefed and argued and in which the
major parties are present. Under the
amendment, the pleadings in the pend-
ing litigation could be amended to take
into account additional issues regarding
the validity of the legislation ad the
United States could be added as a de-
fendant to anv claim for compensation by
Mr. Nixon. Cong. Rec. Vol. 120, daily
copy H.11l444, Decenmber 9, 1974, (emphbasis
added) . .

Congressman Brademas was clearly correct. Pprior to
-deletion of the mandatory thfée~judge district court provision,
ahy challeﬁge to the Act in any‘fofm wéuld have ;equired a
three-judge panel. By the amendment, the door was left open
whereby Mr. Nixon "could" (in the words of Mr. Brademas) amend

his pleadings in Nixon v. Sampson, et al. to seek a declaration

Qf the Act's unconstitutionality. 1In that event, there would
Qe no need for a three-judge panel. However, if Mr. Nixon
concluded, as he has, that an injunction against the statute
is the only way to protect his rights - because a request for
declaratory relief will not prevent the injury he will suffer
from the impiementation of the Act in the interim; ; then the

mandatory three-judge provision of 28 U.S.C. §2282 comes into

play and nothing in §105(a) of the Act purports to confer on a

single judge the authority to do what 28 U.S.C. §2282 says must

be done by three judges of the district court.
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That Congress did not intend to ﬁeg&te the prc‘igi?ns
of 28 U,é;c, §2282 is eviienced»by a careful reading of 105(a) -
which reveals no reference whatsoever to a "single~judge” panel.
To conclude that Congress éo intended, this Court would have tol
'interpret the words "The United States District Court for ﬁhe |
District of Columbia" as meaninglonly a single-judge panel
thergof as opposed to avthree»judge nancl. Sﬁch an interpretamv
tion would fly in the face of the fact tha? three-judge panels
éppointed under the provisions of 28 UﬂS.C. §2282 and §2284
coﬁstitute "“The United Statés,District court for the District
of Colﬁmbia" the game as does a singlewjudge thereof. This
unusual interpretation should not be attiibuted {o the language
of the Act when there is no specific Congressional ﬂifﬂctive to
do so. Similariy, the specific requirements of 28 U.S.C; §2282
cannot yield to a statute that doés not directly purport to

A 4/ : -

supercede its effect.

4/ -
Those who may oppose appointment of a three-judge panel
of the United States District Court for the District of
Columbia will no doubt argue that despite the language of
§105(a), the intent of Congress in amending the mandatory
three-judge court provision was to confer on this Court juris-
diction over all future challenges to the Act. Although
there may be those who lobbied various Congressmen for that
purpose and even Congressmen who desired to achieve that
result, the fact is that the language of the statute will not
support it. Moreover, the sole legislative history on the
point (the floor comments of Mr. Brademas) is certainly z
ambiguous at best. In floor colloguy with Congressman Dennis,
Mr. Brademas answered the question of why Mr. Nixon was being
deprived of his ability to challenge the legislation in his

home district of southern [sic] California by stating (continucd)

A
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basis to conclude that the requirements of 28 U.S5.C. §2282

"point,
IIT. Gonzalez v. Automatic Employees Credit
: Union, et al. Is Inapplicable.
AL TR AT e ek “"’W"’*‘A“A [ara SRRt r?fxﬂ-in:nh I esvmentoan v Rarb e
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Under the circumstances, there is simply is no sound
' a

have been supesrceded by inference supportedﬁonly by nearly

non-existent, and then equivocal, legislative hiStory on the

matic Employees Credit Unioh, et al., U.s. ., 43 1L.wW.

4025 does not support a denial of plaintiff's application for

convention of a three-judge panel. Gonzalez involved an appeal

to the Supreme Court from # three-judge district court decision
dismissing plaintiff’s comélaint‘for lack of standing. Gonzalez
.argued that appellate juriédiction rested in the Supreme Court
ﬁnder 28 U.s.C. §1253. The Court held that pléintiff‘s route
for appeal was to the court of appeals, not the Sppremé Court.
Aithough the dismissal of Gonzalez' complaint clearly had the
effect of denying him the injunction he sought, the Court noted
that the di#missal was based on a jufiSdictional point and did

not go to the merits of the constitutional issues.

4/ continued from preceding page

"The answer to that question is, of course -

if my colleague from Indiana will yield

further - most of the materials which are
presently involved in this particular matter
are located here within the District of
Columbia or the Metropolitan Washington area,
and most of the participants, moreover, are

in this area. Cong. Rec. Vol. 120, daily, copy,

H.11444, December 9, 1974.

The answer certainly implies that Congress' objective was to
restrict jurisdiction to the United States District Court for
the District of Columbia but was not related to the reguirement

of a single versus a three-judge panel thereof.

i
1
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The Gonzalez opinion has had the #ffect of cutting

§
H

" back the instances in which appeals frcm‘thﬁeemjudge panel

decisions will lie in the Supreme Court, a %esult which reflects
the Court's desire to restrict its mandatory review docket to
_thbsé cases falling strictly within 28 U.S.C. §1253. But nothing
in Gonzalez cuts back or otherwise affects the ﬁropriety of

convening three-judge pancls required under 28 U.S.C. §2282.
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H
to the panel's decision once convened.
P !

IV. The Complaint Formally Alleges a
Basis for Equiable Relief.

The only additiorjfal consideration before the Court
with respect to the three];udge court application is whether

the complaint formally allleges a basis for equitable relief.

The complaint clearly requesﬁs a preliminary and permanent
injunction agéinst enforcement of an Act of Congress; relief
that cannot be granted by a single-judge court. The complaint
also allege§ that £he injury.plaintiff will suffér will be
irreparable and not compensable by monetary damages. And the

complaint alleges the threatened danger is imminent. These

allegations, if proven, form a basis for grant of an injunction.




December 23,

Oscer, 409 U.S. 512,

must be appointed.

1974

Ad because all allegations in the complaintjmust be tak

true for purposes of the three-judge court dpplication, Goosby V.

521 n.7,

y

(
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(1973), the tﬁree—judge panel

Respectfully submitted, ,
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WILLIAM H. JEFFRESS M BX.

R. STAN MORTENSON

Cassidy, Larroca & Lewin

Miller,
Suite 500

1320 19th Street, N.W.,
wWwashington, D.C. 20036
(202) 293-6400

Attorneys for Plaintiff Nixon
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L TIFICATE OF SERVICE
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I hereby cc.lify that I causcd a copy of the foregoing

i

"gupplemental Memorandum in Support. of Application for Appointment

of a Three-Judge Panel of This Court" to be served by hand this

23xd day of December, 1974, to the following:

Erwin Goldblum, Esquire
Civil Division
Department of Justice
Room 3627}

" Washingto®, D. C. 20530

R. Stan Mortenson






