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AT TI' ·· S ECON_l) SESSlON 

Beg:.m and held at the City of Washington. on .l'viond.ay, the tv;enty..jirst day :Jj ]an~ry. 
one thousm>.J. nine hundred and set:enly-four 

9n 2lct 
To protect and presenre tape recordings of conversations involving former 

Pre,ident Richard :'.!. ~i..xon antl matle during bis tenure a11 Presitlent, and 
for other purpose.~. 

Be it e'll.ncted b?J the Setw.te and Hou8e of Rep·re8entatirve8 of the 
United States of Americnin Congreas a.9.vemJJled, That this Act may be 
citacl us the "Presidential Recordings and )luterials Preservation .Act". 

TITLE I-PRESERVATION OF PRESIDENTI.AL 
~ RECORDINGS .AJ.'ID ~L\.TERL.-\.LS 

DELIYERY A:SD ru:TENTION OF CERT~ PRESIDENTLU. ~TER.I..lL3 

SEc. 101. (a) Notwithstanding any other law or any agreement or 
tmderstanding made pursuant to section 2107 of title 44, United States 
Code, any Federal employee in possession shall deliver, and the A.dmin­
istrator of General Services (J:1ereinafter in this title referred to as the 
"Administrator") sfutll receive, obtain, or retain, complete possession 
and control of·alloriginal tape recordings of conversations which were 
recorded or caused to be recorded by any officer or employ~ of the 
Federal Goverrurient and which-

(1) involve former President Richard )I. Nixon or other indi­
viduals who, at the time of the conversation, were employed by 
the Federal Government; 

(2) were recorded in the \vnite Honse or in the offke of the 
President in the Executive Office Buildings located in Washing­
ton, District of Columbia; Camp David, )b. ryland; Key Biscayne, 
Florida; or Sa.n Clemente, California; and 

( 3) were recorded during the period beginning ,January 20, 
1969, and ending August 9, 197 ±. 

(b) (1) Notwithstanding any other law or ~my agreement or under­
standing made pursuant to section 2107 of title 4-±, United States 
Code, the Administrator shall receive, retai.n, or make re•<sonable 
efforts to obtain, complete possession and control of all papers, docu­
ments, memorandums, transcripts, and other objects and materials 
which constitutE\ the Presidential hist.orica 1 materials of Richard ilL 
Nixon~ covering the period beginning .January 20, 196g, and ending 
AHg ust 9, 1Di-±. 

(2 ) For purposes of this subsection, the term ''historical materials" 
has the meaning given it by section ~101 of title 44, cnited States 
~~ . 

AVAIJ..t>BILTTY OF CE..J'tT,ll)l" PP...ESIDENTI.AL ~llTERLU.S 

SEc. 102. (a) N one of the tape r ecordings or other materials referred 
to in sedion 101 shall be destroyed, except as hereafter m1ty be provided 
bv 1aw. 
~(b) Kobithstanding .my other prov·ision o£ this title, any other 

la.w, or <l i~Y ag-reement or unclcrstn.nding m<~de pursuant to section 210i 
of title c14, l.!nitP.d States Cod':!. the tape recordin;rs an<1 other 1:1nterials 
referred to in sedion 101 shail, i:nmediate1y upon the date of en;Jct­
ment of this ri tle, be made rcvai.lable, subject to aay rights, de fi!nse::;, or 
pri•·ileg-c:; which the Fecler·al Gon~rnment or rm v pPn:on may invoke. 
:for use~ in any j uclicial proceeding or otherwi::;e" stibjPct to rotd su~ 
pena. or other l<:;gal pruct>::os. Any req•.tes t Ly the Ofrice of \\-a tergate 

·---~.,.. . ......... ...-........ ~-: -·,...~--· ........ ____ .., ____ ~ .... ..---------....... --
-~---------------~-------~-----~~ 
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S~'i>•:i:tl Pro::ecution :Force, whether Ly c0nrt subpeP..a ot· nth~r la•.dul 
pw··:e::=::;, for acce:;::; to such recorcl!n~s or materi,ds sh.1H :tt all times 
ha.-e priority over any other reque:3ffor snc:h recordiP.._:,'S or rnate~·:als. 

( t:) Ricb:'l.rcl ~L Xi.s:on, or any pt~r-"on whom he m•~.Y desi.;-natc in 
w:;:-i;ir)~' sl2:1ll at all timeii have acce.,s to the tape recordin.~ [tn(l or:\er 
!Dah•riuis referred to in section lOt for any purpose which is consi::-r.~nt 
>Yif:l rhe p~·ovisions of this title, subsefJ.uent n.nc.l suhject to the re~•.t!a­
tions which the Administrator shall i,osue pursuant to section LO:). 

(d) ..:-L~y agency or department i~·1 the e:'{ecutive brunch of the I'2cl­
-o.nl G.rn~rnmer.t .:;hall at all tim.::; htl\·e ~tcce:;s to the ta~)e recorc~iJ:!YS 
and other: :materi:ds referred to in section 101 for lawfui Government 
use. subiect to the reg1.1btions which the Admini.str:1tor sha1l i:3.3Ue 
pt!rsn~1.nt to section 10:3: 

REGCL.HIO:.f8 TO PROTEcr CE.RT.Al.N T"\PE RECORDfNGS .:l);'D OTHER 

l'.ll'r'.c.JUA.LS 

S.sc. lO:L The _-\.clministrator shall issue at the earliest possible date 
such regul::ttions as may be necessat-y to assure the protection of the 
tape recor:dings and other materials referred to in section 101 from loss 
or desr,ruction, and to prevent access to such recordings and muteri{tl5 
by unu.uthorizad persons. Custody of such recm:clinb,rs and materials 
shull be maintained in 'VV~ashington~ District of Columbia, or its metro­
politan area, except as may otherwise be necessary to carry out the 
provisions of th.i3 title. 

REG'()LdTIONS R.EL.lTING TO PUBLIO ACCESS 

SEc. 104. (a) The Administrator shall, within ninety days after the 
d:.tte of enactment of this title, submit to each House of the Congress 
a report propo:;ing and explaining regulations that would provide 
public acce..."S to the tape recordings ;md other materials referred to in 
seP.tion 101. Such regulations sh:.tll take into account the following 
factors: 

(1) the need to provide the public with the full truth, at the 
earliest reasonable date, of the abuses of governmental power 
popularly identified under the generic term "'.V atergate"; 

(2) the need to make such recordings and materiah a\o·ailable 
for use in judicial proceedings; 

( 3) the need to prevent cgeneral access, except in accor:cb.nce 
with appropriate procedmes eshtblishecl for use in judicial pro­
ceedings, to information relating to the X ation's security; 

(-l) the need to protect el'er-y inclividLtal's right to a fair and 
imp:ntial trial; 

{5) the need to protect any party's opportunity to as:>ert any 
legally or constitutionally based right or: privilege which would 
prevent or othern-ise limit access to such recordings n.ud materials; 

(6) the need to provide public access to those materials which 
ha;·e ge!l.eral histDrical significance, and which are not likely to be 
rehted to the n2~d clescr:ibed in p~ragraph (1); and 

('i) the need to gi·.-e to Richurcl :\I. 1\i.:s:on, or his heirs, for his 
sole custod~; and use, tape recordings and other materbls which 
ar'} not likely to l~e rcbtecl to the ne~tl described in paragrnph (1) 
and :tre not O[herwise oi generfl.1 historical significance. 
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(b) (1) The regulations proposed by the Administrator in the report 
required by subsection (a) shall take effect upon the expiration of 
ninety legislative clays after the submission of such report, unless such 
regulations are disapproved by a resolution adopted by either House 
of the Congress dnrmg such period. 

(2) The Administrator may not issue any regulation or make any 
change in a regulation if such regulation or change is disapproved by 
either Honse of the Congress under this subsection. 

(3) The provisioru of this subsecti?n_ shall aJ?ply to any chan~ in 
the regulations propo..~d by the Admm1stra.tor m the report requ1red 
by subsection (a). Any proposed change shall take into acco1mt the 
factors described in paragraph (1) throuO'h paragraph (7) of sub­
section (a), and sueh proposed change shall be submitted by the 
Administmtor in the same manner as the report required by subsec-
tion (a.). · 

( 4) Paragraph ( 5) is enacted by the Congress-
(A) as an exercise of the rulemaking power· of the Senate and 

the House of Representatives, respectively, and as such it shall be 
considered as part of the mles of each House, respectively, and 
such rules shall supersede other rules only to the extent that they 
are inconsistent therewith; and · . 

(B) with full recognition of the constitutional right of either 
House to change such rules (as far as relating to the procedures 
of that House) at ;wy time, in the same manner, and to the same 

. extent as in the case of any other rule of that House. 
(5) (.A) Any resolution introduced under paragraph (1) shall be 

referred to a committee by the Speaker of the House or by the Presi­
dent of the Senate, as the case may be. 

(B) If the committee to which any such resolution is referred has 
not reported any resolution relating to any re~ulation or change pro-

. posed by the Administrator under this section oefore the expiration of 
sixtv calendar days after the submission of any such proposed regu­
lation or change. it shaH then be in order to move to discharge the 
committee from further consideration of such resolution. 

(C) SllCh motion may be made only by a person favoring the reso­
lutiOn, and such motion shall be privileo-ed. An amendment to such 
motion is not in order, and it is not in order to move to reconsider the 
vote by which such motion is agreed to or disagreed to. 

(D) If the motion to discharge is agreed to or disagreed to, such 
motion may not be renewed. 

(E) YVhen the committee has reported, or has been discharged from 
further consideration of, a resolution introduced under paragraph 
(1) , it shall at any time thereafter be in order (even though a previous 
motion to the same effect has been disagreed to) to move to proceed to 
the consideration of such resolution. Such motion shall be privileged. 

·An amendment to such motion is not in order. and it is not in order 
to mo\-a to reconsider the vote by which such 'motion is agreed to or 
disagreed to. · 

( 6) For purposes of this subsection, the term "legislativ-e days" 
do'=s not include any calendar day on which both Houses of the Con-
gress n:re not in session. · . · 

(c) The provisions of this title shnll not apply, on and after the date 
uprm which r:er:ulations proposed by t~e Administrator t.~ke .e~ect 
under .;ubse~t10n (b), to any tape recordmgs or other m::ttet·utls giVen 
to Richard l\L :Nixon, or his heirs, pursuant to subSection (a) (7). 
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( cl) Tlle provisions of this title shall nor. in any >vay <l.U•·d the rights, 
!imitations or exemptions applicable under the Freedom of Infor­
m:-ttion Act, 5 U.S.C. § :i52 et seq. 

SF. c. 105. (a) The United States District Court for the District of 
Columbia shall have exclusive jurisdiction to hear challenges to the 
legal or constitutional validity of this title or of any rer:,rulation issued 
HnL1er the authority gmnted by this title, and any action or proceeding 
involvi.ng the question of tit1e, owner-ship, custody, possession, or con­
trol ot any tape recording or material referred to in section 101 or 
im-oh·ing payment of any just compensation which may be clue in 
connection therewith . ..::\ny such challenge shall be treated by the court 
as fl. matter requiring immediate consideration and resolution, and 
such challenge shall have priority on the docket of such court over 
other c~ls~s. 

(b) If, under the procedures established by subsection (a), a judi­
cial decision is rendered that a particular provision of this title, or 
a particular regulation issuetl under the authority granted by this 
title, is unconstitutional or otherwise invalid, such decision shall not 
affect in any way the validity or enforcement of any other provision 
of this title or any regulation issued under the authority granted by 
this title. 

(c) I£ a final decision of such court holds that any provision of 
this title has deprived an individual of private property without just 
compensation, then there shall be paid ont of the geuern.l fund of the 
Treasury of the United States such amount or amounts as may be 
adjudged just by that comt. 

AUTHORIZATIOS OF APPROPRUTIONS 

SEc. 106. There is authorized to be appropriated such sums as may 
be necessary to carry out the provisions of this title. 

TITLE II-Pl!BLIC DOCu'").1ENTS CO~DIISSIO:N 

SHORT TITLE 

S:c:c. 201. This title may be cited as the ':Public Documents Act". 

:ESTAllLISH~lE.."iT 01-' S1TDY COJ<BIISSION 

SEc. ~02. Chapter 33 of title 4-±, TJnlted States Code, is amended by 
adding at the emi thereof the following new sections: 
"§ :::>J15. Definitions 

"For purposes of this section and section 3316 through section 332--! 
of this title-

;; (1) the term 'Federal official' means any individual holding 
the office of President or Vice President of the United States, or 
Senator or Representative in, or Delegate or Resident Commis­
sioner to, the Con2,.rress of the United States, or any officer of the 
executive, judiciul, or legisbti~-e branch of t!1e Fedrral 
Go\·ernment: 

a (2) the: term 'Commi53ion' means the National Study Com­
m~ssion on Record:; and Doc:nments of Federal Orlicials; ;tnd 

\.-' 
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;.(:3) ths t~rm ;records and documents' shall include haad­
"~>ritt?n and t:ype-written documents~ motion pictures, television 
t:1pt::5 and cecortlings, mu.gnetic tapes, n.utomated <lata processing 
dtr~nrr:enLttion in various formo;. and other records that reveal the 
h.:story of the Xution. · 

'"§ ;).::31&. Establishment of Commission 
';There is e,:;t,~blished a. commission to be known as ths X ational 

Study Cornm..L~ion on R~ords and Documents of Federal Officials. 

"§ 3317. Duties of Commission 
;;It shall be the duty of the Commission to study problems and 

qt:estioi!.S wit-h r-:spect to the control~ disposition, and preservation of 
r2c:ords and documents produced by or on behalf of Federal officials, 
, •. -;_ t~ :1 view toward the development of appropria.te legi::;lative recom­
me:ndations and other recorr.r-.J.encb.tions regarding appropriate rules 
a~d pr-ocNu~s -with respect to snch control, disposttion, ancl preserva-
tion. Such stuciv shall include consideration of- ' 

''(1) whether the historical practice regarding the records and 
cl.:)·~uments produced by or on behalf of Presidents of the united 
s~ates should be rejected or accepted and whether such practice 
should be made applicable with respect to all Federal officials; 

''(2) the relationshlp of the findings of the Commission to the 
provisions of chapter 19 of this title, section 2101 through section 
2103 of this title, and other Federal laws relatL.'1g to the control, 
disposition~ and preservtl.tion of records and documents of Federal 
officials; 

" ( 3) whether the findings of the Commission should affect the 
control, disp<n'ition, and preservation of records and documents 
of agencies within the Executive Office of the Presichmt created 
for short-term purposes by the President; 

"(4:) the record keeping procedures of the W11ite House Office, 
":ith a view to'>'ard establishing means to determine which records 
and doct~:nt>~t3 are produced by or on behalf of the President; 

,; ( :) ) the nature of ntles aml procedures w·hich shoultl apply 
to the com:-ol~ disposition, n.nd presen•ation of records and docu­
r.lents prochlced by Presidential task forces, commi::.sions, and 
boar·ds; 

''(6) criteria whieh may be us~d generally in determining the 
scope of :a1aterials which should be considered to be the records 
and c:O.::uments of ::Jlembers of the Congress; 

"en the pr-i-..-acy interests of individuals whose communica­
tions "'ith Fedeml officials, and with task forces, commissions, 
a.n~ bo~r~1~, are~ part of the r?r.~rds and doctt."Il~nts produced by 
s~iCH omcm~s, tasK forces, comm1ss10ns, and boards; and 

~;(f) any other problems, questions, or issues which the Com· 
1ni.::sion considers relevant to carrying out its duties under sec­
tion 3:n5 through section 3321 of this title. 

" § 3:~1.3. I'.lembership 
"(a.) (1) The Commission shall be composed of seventeen members 

a5 fo~1o--;vs: 
'! ( ..::\.) one :Jiember of the House of Representatives appointed 

b:: ~!1" S ;::t>1.:.;:e!· of the House upon recommendation mad~ by the 
I:la.jorit::" le~!d~r o£ :.he Ho1..13e ; 

,; (B) 0~,~ ~~fe21.ber of the House of RepTI)sentatiw;; appointed 

. I 
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by the Speaker of the House upon recommendation made by the 
rni.nority leader of the House: 

•' (C) one :\f,;rnber of the Senate appointed by the President pro 
ten:.pore of the Senate upon recommendation made by the maJor­
ity leader of thP Senate; 

" (D) one ..'llember of the Senate appointed by the President 
pro tempore of the Senate upon recommendation made by the 
minority leader of the Sen;1te; 

'· (E) one .Justice of the Snprem~ Court, appointetl by the Chief 
,Justice of the t-:-nited States: 

"(F) one person employed. by the Executive Office of the Presi­
dt>nt or the l,'yl1ite House Office, appointed by the President; 

"(G) three appointetl by the President, by and with the advice 
and consent oi the Senate, from persons who are not officers or 
employees of any government and who are specially qualified to 
serve ?n the Commission by virtue of their educ:~.tion, training, or 
exoenence; 

;, (H) one representatiYe of the Department of State,~appointed 
by the Secretary of State; 

"(I) one representative of the Department of Defense, 
appointed by the Secretary of Defense; 

" ( .J) one representative of the Department of Justice, 
appointed by the Attorney General; 

"(K) the Administrator of General Services (or his delegate); 
"(L) the Librarian of Congress; 
"(:JI) one member of the American Historical Association, 

appointed by the counsel of such Association; 
'' ( N) one member of the Society of American Archivists~ 

appointed by such Society; and 
"(0) one member of the Organization of .American Historians, 

appointed by such Organization. 
;'(2) Xo more than t-.vo members appointed tmder paragraph (1) 

(G) may be of the same political party. 
,; (b) A vacancy in the Commission shall be filled in the manner in 

Yv-hich the original appointment was made. 
"(c) If any member of the Com1nission who was appointed to the 

Commission as a :.Member of the Congress leave such office, or if :my 
membei· of the Commission who was appointed from persons who 
are not officers or employees of any gover:r::ment becomes an officer 
or employee of a gO\--ernment, he may contmne as a member of the 
Commission for no longer than the sixty-day period beginning on 
the cL1te he leaves such office or becomes such an otncer or employee, 
ns the c:1se rna v be. 

:'(d) ~Iembers sh<lll be appointed for the life of the Commission. 
':(e) (1) Members of the Commission shall serve ·without pay. 
"(2 ) l'ii1ile away from their homes or reg:.tlar places of h11siness in 

the performance of services :for the Commission, memhers of the Com­
mision sh:tli be allowed travel expenses in the same manner as persons 
employed intermittently in the service of the Federal Government. r ... ·e 
ailo•vecl expenses nnder section 5703(b) of title 5, United States Code, 
excPpt that per diem in lieu of subsistence shall be paid only to tho:>e 
membe-rs of tha Commission who are not fHll-time ofli1·ers or employees 
of the l.Tnit.-.d State.s or }Iembers of the Congress. 

';(f) The Chairmar~ of the Commi:ision shall be designated by the. 
President from among memh~>rs appointed under suusection (a) (1) 
(G). 

__________ ....., ............. ....,._;-~-·=-- ~--O.C"IC-~""- ~=.,......--------------------
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''(g) The Commission shall meet at the call of the Chairman or a 
majority of its memb~l':::l. 

"§ 3.'H9. Director and staff; experts aAl.d consultants 
''(a) The Coiillilision shall appoint a Director who shall be paid at a 

rate not to exceed th~ rate of basic pay in effect for level V of the 
Executive Schedule ( 5 U.S.C. 5316). 

"(b) The Commission may appoint and fix the pay of such addi­
tional personnel as it deems necessary. 

" (c) ( 1) The Commissi.on may procure temporary and intermittent 
services to the same extent as is a:uthorized by s~tion 3109 (b) of title 
5, United States Code. but at rates for individuals not to exceed the 
daily equivalent oi rh~ annual rate of basic pay in effect for grade 
GS-1:> of the Gener..tl Sehedule ( 5 U.S. C. 5332). 

'~(2) In procuring servictls under this subsection, the Commission 
shall seek to obtain the u.d vice and assistance of constitutional scholars 
and members of the historical, archival, and journalistic prpfessions. 

" (d) Upon request of the Commission, the head of any Federal 
agency is -authorized to detail, on a reimbursable basis, any of the per­
sonnel of such agency to the Commission to assist it in carrying out 
its duties under sections ~'H5 through 3;~2-! of this title. 

"§ 3320. Powers of Commission 
"(a) The Commission may, for the purpose of carrying out its duties 

under sections 3315 through 3324 of this title, hold such hearings, sit 
and act at such times and places, take such testimony, and receive such 
evidence. -as the Commission may deem desirable. 

"(b) "When so authorized by the Commission, any member or agent 
o:f the Commission may take any action which the Commission is 
authori7.ed to take by this section. 

"(c) The Commission may secure directly from any department or 
agency of the United States information necessary to enable the Com­
m~ssion to carry out its duties under section 3315 through s~ction 3324 
of this title. Upon request of the Chairman of the Commission, the 
head of such department or agency shall furnish such information to 
the Commission. 

"§ n321. Support services 
" (a) The Administrator of Genern.l SerYices shall provide to the 

Commission on a reimbursable basis such administrative support 
services and assistance as the Commission may request. 

"(b) The Archivist of the United States shall provide to the Com­
mission on a reimbursable basis such technical and expert advice, con· 
sultation, and support ·assistn.nce as the Commission may request. 

"§ 3322. Report 
"The Commission shall transmit to the President and to each House 

of the Congress a report not later than !.!arch 31, 1D76. Such report 
shaJl contain a detailed statement of the findings and conclnsioHs of 
the Commission, together "ith its recommendations fo!" such legisla­
tion, administmti \·e -actions, :mel other actions, as it deems appropriate. 

"§:3:32-'3. Termination 
"The Commission shall cease to exist sixtv davs after trnnsmittinJ:r 

its report untlPr seetion ::r;~2 of this title. · • ~ 

"§ 33N. Authorization of appropriations 
"There is anthorized to hp, appropriated sn~h sums as mn.y be neces­

:=;ary to earry out section :~~15 through section 3;}~-± o£ thi::; t itle.''. 
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SEc. 203. Tne table of sections £or chapter 38 of title 44, United 
St2.tes Code, is amended by adding at the end thereof the following 
new items: 
"3315. Definitions. 
'·3:'n6. Establishment of Commlsslon. 
"3311. Duties of Commission. 
"3318. ~lt>mbership. 
"331!:>. Director- and staff; e:tperts and consultants. 
"33::!0. Pow~rs of Commission. 
'"3:321. Support services. 
'"3-'322. Report. 
":332:3. Termination. 
"e:324. Authorization or appropriations.". 

Speake1' of the Hm.tse of Representatives. 

~--...-.....,.....,..._,...... _______________________ -...;......, ___ .._,.;....,""""....,.~""'- : .· .. ·;· c.~~·-'""'·""'*'"' __ .,,.,._ -~~--""··""'*!""'. -



ThuradaylZ/12/74 

Z:35 I uncleratand Mr. Marab aent a memo to the Prealdent 
aaylDg you need to know whether the Preaident would 
algn or .-eto the tapea and document• bill becauae of a 
matter ht.volving the Special Prosecutor -·and that 
you wanted to tell the Spec lal Proaecutor if the Pruident 
did not plan to veto it. 

Terry O'Dollllell atopped by Mr. Marah'• office at 1157 p.m.. 
and said the Prealdent reviewed the memo and couldn't 
make a deebion until he bad aeen the document•. 



THE WHITE HOUSE 

WASHINGTON 

Message from Mr. Marsh's office 
2:35 12/12 

Mr. Marsh wrote memo to the President 
saying Mr. Buchen need to know whether 
the President was going to sign or veto 
the tapes and documents bill because of a rratter 
involving the Special Prosecutor. 
If the President did not plant to veto 
it, Mr. Buchen would like to tell the 
Special Prosecutor. 

Mr. 0 1 Donnell s toped by Mr. Marsh 1 s 
office at 1:57 pmand said the President 
had reviewed it (the memo) and he 
couldn't make a decision on the memo 
until he had seen the documents. 



THE WHITE HOUSE 

WASHINGTON 

December I3, I974 

MEMORANDUM FOR THE PRESIDENT 

FROM: PHILIP BUCHEN 

SUBJECT: Enrolled Bill: S. 40I6 Nixon Papers and Tapes 

Friday, December 20, is the last day for· action on the referenced bill. 
This is to outline its anticipated impact and to furnish my views on 
an appropriate course of action. 

Title I 

I. General. Title I governs the possession, security and accessibility 
of tape recordings and other materials of former President Nixon. 
Three separate stages of implementation are involved. 

2. First Stage. Upon enactment, the following provisions of Title I 
would have to be implemented. 

(a) Posses sian. The Administrator of GSA is directed to take 
complete control and possession of all tapes and other 
materials of the former President. [Sec. I OI] 

(b) Preservation. None of the tapes or other materials could 
ever be destroyed absent affirmative congressional consent. 
[Sec. I02(a)J 

(c) Access. (i) The tapes and other materials would be made 
available immediately, subject to any rights, defenses or 
privileges which may be asserted for "subpoena or other 
legal process. 

11 
Thus, the papers and tapes would be subject 

to subpoena by the Special Prosecutor, by Congress, by 
state law enforcement officials and by private parties in 
administrative, civil or criminal proceedings before either 
a state or Federal tribunal. Moreover, the materials would--:-... 

.,._., •• '"II:'- • ....._ 

also be discoverable incident to a state or Federal court ' c', · 

action or appropriate administrative proceeding. [Sec. l02(b)] 
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(ii) President Nixon or his designate would be denied any 
access to the tapes or other materials within the possession 
of GSA until the issuance of protective regulations as dis­
cussed below. (See 3 infra.) Although there is no express 
provision for notice from GSA to the former President 
regarding requests for access, this would be consistent 
with legl.slative intent in order to allow him to assert any 
privilege in opposition to such a request. (Sec. IOZ(c)] 

(iii) Any agency or department in the Executive branch of 
the Federal government would be authorized access to the 
tapes and other materials for "lawful Government use. 11 

Here too, there is no express provision for notice to 
allow consideration of a competing privilege but such 
notice would be consistent with legislative history. 
(Sec. IOZ(d)] 

3. Second Stage. The Administrator of GSA is directed to issue 
protective regulations "at the earliest possible date" governing 
the possession, security and custody of tapes and other materials. 
On a· theoretical plane, some of these tapes and other materials 
could have been already accessed as discussed above. As a 
practical matter, however, the regulations can be issued 
within a week from date of enactment. Therefore, the only 
real import of this stage is that it triggers access to the 
tapes and materials by the former President or his designate 
subject to the restraints of this title. [Sec. 1031 

4. Third Stage. The third stage of implementation under Title I 
involves the establishment of regulations governing general 
public access to the tapes and other materials. 

(a) Timing. Within ninety (90) days after enactment of the subject 
bill, the Administrator of GSA will submit to both Houses of 
Congress proposed regulations governing public access to the 
tapes and other materials [Sec. I04(a)]. These regulations 
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shall take effect upon the expiration of ninety {90) 
legislative days after submission to the Congress 
unless disapproved by either House. [Sec. l04{b){l)l 

{b) Standards. In drafting these regulations, the Administrator 
is directed to take into account a series of specified. needs: 
{ 1) to provide the public with the full truth on the abuses of 
gover"nrnental power incident to "Watergate"; {2) to make 
the tapes and materials available for judicial proceedings; 
(3) to guarantee the integrity of national security 
information; (4) to protect individual rights to a fair trial; 
(5) to protect the opportunity to assert available rights 
and privileges; (6) to provide public access to materials 
of historical significance; and (7) to provide the former 
President with tapes or materials in which the public has 
no interest as set forth above. [Sec. 1 04(a)] 

5. Judicial Review. A provision is included to allow for expedited 
judicial review of the constitutional issues which will be raised. 
[Sec. 105(a)l 

6. Compensation. The bill authorizes compensation to the former 
President if it is determined that he has been deprived of personal 
property under its provisions. 

7. Constitutional Is sues. Although Title I is probably constitutional 
on its face, it will no doubt be substantially cut back as various 
provisions for access are applied in the face of competing claims, 
primarily Executive Privilege. 

The seven major issues presented by the measure involve: 
{1) the novel type of eminent domain which it contemplates; 
{2) the appropriate scope of Executive Privilege; {3) relevant 
rights of privacy; {4) its impact upon First Amendment rights; 
(5) the Fifth Amendment privilege against self-incrimination; 
(6) the claim that it constitutes a Bill of Attainder; and (7) Fourth 
Amendment claims relating to unreasonable searches and seizures. 
The bill itself provides the opportunity to litigate each of the~ 
possible objections. / ~· Ft:lfill 

: ·~ (' .... 
~ ::.( $' 
l.""' :::0} 
\ ·.~1 :b.} 
\.V •.. )~b.:;,' 

' 



4 

Title II 

Title II would establish a "Public Documents Commission" to study 
problems with respect to the control, disposition and preservation 
of records produced by or on behalf of "Federal officials'', defined 
to include virtually all officers and employees of the three branches 
of government. 

This 17-member commission would be composed of two Members of 
the House of Representatives; two Senators; three appointees of the 
President, selected from the public on a bipartisan basis; the 
Librarian of Congress; one appointee each of the Chief Justice of the 
United States, the White House, the Secretary of State,. the Secretary 
of Defense, the Attorney General, and the Administrator of General 
Services; and three other representatives, one each appointed by the 
American Historical Association, the Society of American Archivists, 
and the Organization of American Historians. 

The Commission would be directed to make specific recommendations 
for legislation and recommendations for rules and procedures as may 
be appropriate regarding the disposition of documents of Federal 
officials. The final report is to be submitted to the Congress and the 
President by March 31, 1976. 

Discussion 

1. Should the bill be enacted? There are essentially three arguments 
against the enactment of the subject bill. First, it is inherently 
inequitable in singling out one President and attempting to reduce the 
traditional sphere of Presidential confidentiality only as to him. 
Second, it holds some potential for political exploitation and could 
lead to more sensational and destructive exposures of the former 
President's dealings and the confidential statements or writings of 
other parties with no purpose other than the satisfaction of idle 
curiosity. Third, it could require a great deal of unnecessary 
litigation, depleting further the financial resources of Mr. Nixon and 
drawing the judiciary further into the quagmire of "Watergate 11

• 

On the other hand, there are four factors that support enactment of 
the bill. First, as noted above, it does provide a remedy for Mr •. ·"~i;((on 

. '''"~ 
-'. .:c. ( 

,_-; "to-~ 

•,'--// 
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to pursue in asserting relevant rights and privileges. Second, it 
will introduce some element of finality to White House involvement 
in the various tapes disputes. Third, a veto would be interpreted 
as "more cover-up" which would undermine your efforts to put 
"Watergate" behind us. Fourth, it could enhance the likelihood of 
an agreement between Henry Ruth and counsel for Mr. Nixon 
governing access to the tapes and other materials, thereby 
expediting the mission of the Special Prosecutor. 

2. Should the bill be signed or merely allowed to become law? 
Assuming that you believe the bill should be enacted, I see no reason 
for you to withhold your signature. Since this is purely a question 
of form, there would appear to be no significant reason to risk any 
political losses that could be incurred. 

3. Should a public statement be is sued? In my opinion, a statement 
should be issued. The statement would be shaped along the following 
lines. First, the existence of constitutional issues might only be 
noted --no opinion would be expressed on the relative merits of 
competing claims. Second, you could indicate your understanding 
of Congressional intent to the effect that the former President be 
given every opportunity to litigate any claims of privilege which may 
be available to him. Third, you would request the Administrator of 
GSA to move promptly to discharge his duties in_ accordance with the 
spirit and the letter of the law. Finally, you would indicate that a 
talent search is underway to recruit Presidential appointees to the 
"Public Documents Commission" and that you are hopeful the 
commission will be able to suggest even-handed and uniform rules 
governing access to the documents of all Federal officials. 

4. Agency Views. The Domestic Council and OMB make no 
recommendations concerning this measure. The view of the 
Department of Justice is that S. 4016 should be allowed to become 
law. 
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Action 

1. S. 4016 should be enacted into law. 

Approve Disapprove 

2. The bill should be signed. 

Approve Disapprove 

3. A public statement should be issued. 

Approve Disapprove 

4. The statement should follow the format noted above. 

Approve Disapprove 

See Me 

'· ·:..... ........... _ .. , 



[Mr. Silberman thought that Mr. Buchen might 
also want to include some reference to the 
November 9 agreement. I£ so, that might be 
appropriately inserted after the first sentence 
of the second paragraph,by way of affirming 
that the Administration has demonstrated its 
desire to achieve full disclosure of the Watergate 
affair.] 

0 



I have serious reservations about both the constitutionality 

of some provisions of this bill and the desirability of its broad 

expropriation of all materials belonging to the former President. 

These doubts are apparently shared by the Congress itself, since 

the bill contains special provisions for judicial review of its 
. .......__.., 

constitutionality and provides in its second Title for a full study 

of the whole matter of control, disposition and preservation of the 

records of Federal officials. 

I am nonetheless signing the bill since it is clear to me 

that a veto would be overridden and would serve no purpose other 

than to create what would be an erroneous impression that this 

President seeks to prevent disclosure of what the legislation refers 

to as the "full truth" of Watergate. I think it essential to restore 

the confidence of the people in the presidency, and I am unwilling 

to imperil that goal in order to perform what would ultimately be 

a useless act. 

The constitutionality of the bill will, I presume, be fully 

tested in courts pursuant to the provisions explicitly included for 

that purpose. And the desirability of the principle of public ownership 

of all Presidential records will likewise be reviewed, without being 

prejudiced by the disposition this bill establishes, by the Commission 

created under Title II. 



THE WHITE HOUSE 

WASHINGTON 

tz ·1i'·7Y 

TO:~~< 
For Your Information: Y,: 
For Appropriate Handling: ----

Robert D. Linder . 

:;,;/' 
'\·/ 



MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

December 18, 1974 

MEMORANDUM FOR: PHIL BUCHEN 

FROM: BOB LINDER AelL. 

Attached are the Department of Justice views on S. 4016 for 
your consideration. 

This letter should become part of the enrolled bill file when the 
President has finally acted on the matter. 

Attachment 



. .....-ASS!n....NT ATTORNEY GENERAL 

LEGISLATIVE AFFAIRS itpartmrnt of :11uBtitt 
ltfast,ingtnn, El.<t. 20530 

DEC 1 '2 1974 

Honorable Roy L. Ash 
Director, Office of Management 

and Budget 
Washington, D. c. 20503 

Dear Mr. Ash: 

In compliance with your request, I have examined a 
facsimile of the enrolled bill s. 4016, "To protect and 
preserve tape recordings of conversations involving 
former President Richard M. Nixon and made during his 
tenure as President, and for other purposes." · 

Section 101 of the bill provides that the Adminis­
trator of General Services obtain or retain control of 
all of the Nixon tapes as well as Presidential "historical 
materials," as defined by 44 U.S.C. § 2101, covering the 
period January 20, 1969, to August 9, 1974. There would 
not appear to be any-constitutional impediment to such 
provisions. The Department of Justice has taken the 
position that these materials are the private property of 
the former President, see Opinion of the Attorney General, 
September 6, 1974, but the bill does not purport to 
address ownership of the materials, providing instead that 
if a court determines that the bill results in deprivation 
of private property without just compensation, then the 
government shall pay the appropriate compensation. See 

·Section lOS(c). The bill apparently contemplates that 
this would constitute taking the materials under the power 
of eminent domain. ~fuile such a taking would appear to be 
novel, the fact that the materials of previous Presidents 
have been purchased with public monies is evidence of the 
public purposes served in obtaining Presidential historical 
materials. In addition, the fact that the bill has the 
effect of voiding the Sampson-Nixon agre~nent of September 8, 
1974 should not affect the validity of tlh.e bill. It is 
settled law that acts of Congress may alter contract rights 
even where the government is a party to the contract. See 
Lichter v. United States, 334 U.S. 742 {1948). But see---
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Lynch v. United States, 292 U.S. 571 (1934). In any case, 
even if the agreement could not be retroactively voided, 
the remedy for failure to perform would be damages for 
breach rather than specific performance. 

Section 102 of the bill provides that the materials 
may be subpoenaed. What this adds to existing law is 
unclear but there is no difficulty with the provision as 
it stands. This section also explicitly provides that the 
historical materials may be utilized "for lawful Government 
use," a conclusion already implied by tradition and practice. 
See Opinion of the Attorney General, supra. - . 

Section 104 requires the Administrator to propose 
regulations providing public access to the materials. In 
creating these regulations the Administrator is directed 
to take into account seven factors: (1) the need to pro­
vide the public with the full truth about "Watergate"; 
(2) the need to make the materials available for judicial 
proceedings; (3) the need to protect information in the 
materials relating to national security; (4) the need to 
protect persons' right to a fair trial; (5) the need to 

r protect any person's opportunity to assert any legally or 
constitutionally based right or privilege which would pre­
vent public access to the materials; (6) the need to 
provide public access to materials which are not related to 
"Watergate" but are otherwise of general historical signif­
icance; and (7l the neP.d t-.o gi,re t(\ ~r _ ~!iY-c~ fo~ hi.~ ~olo 

· custody and use those materials not related to "Watergate" 
and not of general historical significance. This section 
could give rise to problems of a constitutional nature, 
particularly with respect to the right of privacy and Execu­
tive privilege. It cannot be said with assurance, however, 
that there is no set of regulations which could be drawn 
under it which would be constitutional, and hence it is in 
our view not possible to assert that the section is uncon­
stitutional on its face. 

There is a suggestion in the legislative history of 
the bill (not at all reflected in its language) that the 
Administrator would not only write regulations but would 
also, apparently through the Archivist, actually make the 
decisions regarding what material is or is not classified 
or otherwise is to remain confidential, see H. Rep. 
No. 93-1507, 93d Cong., 2d Sess. 6 '(1974-)-,-and regarding 
what material is "purely personal" and therefore to be 
given to :r-!r. Nixon, see 120 Cong. Rec. Hl1209 (Daily ed. 
Dec. 3, 1974). The Department of Justice believes that it 
is essential that the former President retain the power to 
determine what material is subject to a claim of Executive 
privilege based upon the need to preserve the confidentiality 

- 2 -
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of Presidential consultation. The other interests served 
by the doctrine of Executive privilege, notably the ability 
to safeguard military and diplomatic secrets, can be pro­
tected by the incumbent President. (The present bill enables 
this to be achieved through the Administrator, who is a 
Presidential appointee.) But the interest in confidentiality 
of communications to and from a particular President can 
adequately be protected only by him, and not by his successors 
in office, whose political ends may be served by destroying 
rather than preserving confidentiality. To divorce the 
power of determining what is confidential from the person 
who has the paramount interest in the confidentiality would 
shatter the necessary expectation of privacy and the privi­
lege itself. 

By history and tradition former Presidents have been 
entrusted with the responsibility and power to determine 
what should remain confidential and what should not. As 
early as 1846 President Polk realized the importance of, 
and gave effect to, a determination of a former President 
that a matter should remain confidential. See Richardson, 

r Messages and Papers of the Presidents, Vol. IV, 433-34. 

Former President Truman was subpoenaed in 1953 by a 
House committee to testify concerning matters that trans­
pired while he was in office. Refusing by letter, he 
explained that to. subject former PrP.!=ddent-1=:. t-n i.!!gui!:"ies 
into their ac"Es wnire President ·would. Viola-te .. the separa­
tion of powers. 

It must be obvious to you that if the 
doctrine of separation of powers and the 
independence of the Presidency is to have 
any validity at all, it must be equally 
applicable to a President after his term of 
office has expired when he is souqht to be 
examined with respect to any acts occurring 
while he is President. · 

The doctrine would be shattered, and the 
President, contrary to our fundamental theory 
of constitutional government, would become a 
mere arm of the Legislative Branch of the 
Government if he would feel during his term of 
office that his every act might be subject to 
official inquiry and possible distortion for 
political purposes. 

·New York Times, Late City ed., Nov. 13, 1953, p. -14, col. 4. 

- 3 -
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The House qo~ittee apparently accepted President Truman's 
position and did not attempt to enforce the subpoena. 

Existing statutory law sanctions the historical practice 
by allowing former Presidents to place restrictions on 
access to materials placed in Presidential archival deposi­
tories, 44 u.s.c. § 2107(1). In the Department's view the 
events of Watergate, and the distrust of Executive privilege 
which they have engendered, neither require nor justify a 
departure from this sound principle. The broad public 
access which has already been accorded with respect to tapes 
and transcripts relating to Watergate reduces the risk of 
nondisclosure of significant information to a level which 
does not approach in importance the damage that would be 
done to a vital constitutional principle. 

It is only a portion of the legislative history, and 
not the language of the bill, which wou1d deprive the 
former President of his right to determine the application 
of Executive privilege with respect to material to ~e made 
available to the public. That legislative history is con­
tradicted by the bill's express reservation (subsection 

r 102(b)) of the former President's power to assert Execu­
tive privilege regarding subpoenaed material--which one 
would expect to be a case in which such protection is 
less needed. Because of the foregoing considerations of 
Statutory interpretation and of constitutional principle, 
WP h~l i~m~ _ th~ !:"t=:''J"}!.l?.:ti0~_s_ t0 P? i~::n:~~ !:~· the Ad...u.i:..i~t.za..tc.r. ·--··- ~ __ 
under s. 4016 should provide for assertion by the former 
President himself of the doctrine of Executive privilege 
with respect to those materials he believes must be withheld 
to preserve the confidentiality of his consultations. 
Paragraph 104(a) (5) specifically envisions such protection. 
On that basis, we raise no constitutiona1 objection to the 
bill itself on Executive privilege __ grounds. 

Finally, Title II of the bill creates an independent 
Commission to study and report regarding appropriate rules 
and procedures with respect to the control, disposition, 
and preservation of records and documents produced by or 
on behalf of federal offi.cials. While the Department 
maintains a certain skepticism, shared by the sponsor of 
S. 4016 himself, see 120 Cong. Rec. 520814 (daily ed. 
Dec. 9, 1974), regarding the desirability of yet another 
independent Commission, the Department feels that it is 
most desirable to rethink both the traditions and statu-
tory law regarding historical materials of elected and 
appointed officials. Such a complete study is much 
preferable to patchwork attempts to change the law regarding 
Presidential papers generally in order to solve a·particular 
problem in the heat of the moment. For these reasons,.rc~~Tci'~ . 

f..>:) ( 
I.;~-~ ... ~. 
·~1"' ;; ... .),. 

~ 4-:r l 
\ '~'/ 

- 4 -
.... ,.· 

"'~ .... , .... _ __......__..e 



. '-
. .. ' . . . . . ' .. 

r 

Department does not oppose the concept of the Commission. 

Notwithstanding objections noted above to particular 
portions of the bill, most of which may be met by GSA's 
interpretation of the bill and its regulations issued 
thereunder, the Department of Justice does not object to 
Executive approval. 

Sincerely, 

~~~ 
Thomas A. Hayes 

Deputy Assistant Attorney General 
Legislative Affairs 

--
- 5 -



MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

December 18, 1974 

MEMORANDUM FOR: PHIL BUCHEN 

FROM: BOB LINDER AeJL. 

Attached are the Department of Justice views on S. 4016 for 
your consideration. 

This letter sho~d become part of the enrolled bill file when the 
President has finally acted on the matter. 

Attachment 



... 
~· ASSISTANT ATTORNEY GENERAL 

LEGISLATIVE AFFAIRS lltpartmtnt of Justirt 
llaJ4iugtnu. ii.Q!. 20530 

DEC 1 'l 1974 

Honorable Roy L. Ash 
Director, Office of Management 

and Budget 
Washington, D. c. 20503 

Dear Mr. Ash: 

In compliance with your request, I have examined a 
facsimile of the enrolled bill S. 4016, "To protect and 
preserve tape recordings of conversations involving 
former President Richard M. Nixon and made during his 
tenure as President, and for other purposes." · 

Section 101 of the bill provides that the Adminis­
trator of General Services obtain or retain control of 
all of the Nixon tapes as well as Presidential "historical 
materials," as defined by 44 u.s.c. § 2101, covering the 
period January 20, 1969, to August 9, 1974. There would 
not appear to be any constitutional impediment to such 
provisions. The Department of Justice has taken the 
position that these materials are the private property of 
the former President, see Opinion of the Attorney General, 
September 6, 1974, but-rKe bill does not purport to 
address ownership of the materials, providing instead that 
if a court determines that the bill results in deprivation 
of private property without just compensation, then the 
government shall pay the appropriate compensation. · See 

·Section lOS(c). The bill apparently contemplates that 
this would constitute taking the materials under the power 
of eminent domain. While such a taking would appear to be 
novel, the fact that the materials of previous Presidents 
have been purchased with public monies is evidence of the 
public purposes served in obtaining Presidential historical 
materials. In addition, the fact that the bill has the 
effect of voiding the Sampson-Nixon agreement of September 8, 
1974 should not affect the validity of the bill. It is 
settled law that acts of Congress may alter contract rights 
even where the government is a party to the contract. See 
Lichter v. United States, 334 u.s. 742 (1948). But see-



Lynch v. united States, 292 u.s. 571 (1934): In an¥ case, 
even if the agreement could not be retroact~vely vo~ded, 
the remedy for failure to perform would be damages for 
breach rather than specific performance. 

Section 102 of the bill provides that the materials 
may be subpoenaed. What this adds to existing law is 
unclear but there is no difficulty with the provision as 
it stands. This section also explicitly provides that the 
historical materials may be utilized "for lawful Government 
use," a conclusion already implied by tradition and practice. 
~ Opinion of the Attorney General, supra. 

Section 104 requires the Administrator to propose 
regulations providing public access to the materials. In 
creating these regulations the Administrator is directed 
to take into account seven factors: (I) the need to pro­
vide the public with the full truth about "Watergate"; 
(2) the need-to make the materials available for judicial 
proceedings; (3) the need to protect information in the 
materials relating to national security; (4) the need to 
protect persons' right to a fair trial; (5) the need to 
protect any person's opportunity to assert any legally or 
constitutionally based right or privilege which would pre­
vent public access to the materials; (6) the need to 
provide public access to materials which are not related to 
"Watergate" but are otherwise of general historical signif­
icance; and (7) the need to give to Mr. Nixon for his sole 
custody and use those materials not related to "Watergate" 
and not of general historical significance. This section 
could give rise to problems of a constitutional nature, 
particularly with respect to the right of privacy and Execu­
tive privilege. It cannot be saidwith assurance, however, 
that there is no set of regulations which could be drawn 
under it which would be constitutional, and hence it is in 
our view not possible to assert that the section is uncon­
stitutional on its face. 

There is a suggestion in the legislative history of 
the bill (not at all reflected in its language) that the 
Administrator would not only write regulations but would 
also, apparently through the Archivist, actually make the 
decisions regarding what material is or is not classified 
or otherwise is to remain confidential, see H. Rep. 
No. 93-1507, 93d Cong., 2d Sess. 6 (1974,;-and regarding 
what material is "purely personal" and therefore to be 
given to Mr. Nixon, see 120 Cong. Rec. Hll209 (Oaily ed. 

·Dec. 3, 1974). The Department of Justice believes that it 
is essential that the former President retain the power to 
determine what material is subject to a claim of Executive 
privilege based upon the need to preserve the confidentiality 
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of Presidential consultation. The other interests served 
by the doctrine of Executive privilege, notably the ability 
to safeguard military and diplomatic secrets, can be pro­
tected by the incumbent President. (The present bill enables 
this to be achieved through the Administrator, who is a 
Presidential appointee.) But the interest in confidentiality 
of communications to and from a particular President can 
adequately be protected only by him, and not by his successors 
in office, whose political ends may be served by destroying 
rather than preserving confidentiality. To divorce the 
power of determiningwhat is confidential from the person 
who has the paramoUnt interest in the confidentiality would 
shatter the necessary expectation of privacy and the privi­
lege itself. 

By history and tradition former Presidents have been 
entrusted with the responsibility and power to determine 
what should remain confidential and what should not. As 
early as 1846 President Polk realized the importance of, 
and gave effect to, a determination of a former President 
that a matter should remain confidential. See Richardson, 
Messages and Papers of the Presidents, Vol.-rY, 433~34. 

Former President Truman was subpoenaed in 1953 by a 
House committee to testify concerning matters that trans­
pired while he was in office. Refusing by letter, he 
explained that to subject former Presidents to inquiries 
into their acts while President would violate the separa­
tion of powers. 

It must be obvious to you that if the 
doctrine of separation of powers and the 
independence of the Presidency is to have 
any validity at all, it must be equally 
applicable to a President after his term of 
office has expired when he is sought to be 
examined with respect to any acts occurring 
while he is President. · 

The doctrine would be shattered, and the 
President, contrary to our fundamental theory 
of constitutional government, would become a 
mere arm of the Legislative Branch of the 
Government if he would feel during his term of 
office that his every act might be subject to 
official inquiry and possible distortion for 
political purposes. 

New York Times, Late City ed., Nov. 13, 1953, p. 14, col. 4. 
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The House committee apparently accepted President Truman's 
position and did not attempt to enforce the subpoena. 

Existing statutory law sanctions the historical practice 
by allowing former Presidents to place restrictions on 
access tomaterials placed in Presidential archival deposi­
tories, 44 u.s.c. § 2107(1). In the Department's view the 
events of Watergate, and the distrust of Executive privilege 
which they have engendered, neither require nor justify a 
departure from this sound principle. The broad public 
access which has already been accorded with respect to tapes 
and transcripts relating to Watergate reduces the risk of 
nondisclosure of significant information to a level which 
does not approach in importance the damage that would be 
done to a vital constitutional principle. 

It is only a portion of the legislative history, and 
not the language of the bill, which would deprive the 
former President of his right to determine the application 
of Executive privilege with respect to material to be made 
available to the public. That legislative history is con­
tradicted by the bill's express reservation (subsection 
102(b)) of the former President's power to assert Execu­
tive privilege regarding subpoenaed material--which one 
would expect to be a case in which such protection is 
less needed. Because of the foregoing considerations of 
statutory interpretation and of constitutional principle, 
we believe the regulations to be issued by the Administrator 
under S. 4016 should provide for assertion by the former 
President himself of the doctrine of Executive privilege 
with respect to those materials he believes must be withheld 
to preserve the confidentiality of his consultations. 
Paragraph 104(a) (5) specifically envisions such protection. 
On that basis, we raise no constitutional objection to the 
bill itself on Executive privilege grounds. 

Finally, Title II of the bill creates an independent 
Commission to study and report regarding appropriate rules 
and procedures with respect to the control, disposition, 
and preservation of records and documents produced by or 
on behalf of federal officials. While the Department 
maintains a certain skepticism, shared by the sponsor of 
s. 4016 himself, see 120 Cong. Rec. S20814 (daily ed. 
Dec. 9, 1974), regarding the desirability of yet another 
independent Commission, the Department feels that it is 
most desirable to rethink both the traditions and statu-
tory law regarding historical materials of elected and 
appointed officials. Such a complete study is much 
preferable to patchwork attempts to change the law ~eg ding 
Presidential papers generally in order to solve a pa .~Jf~ 
problem in the heat of the moment. For these reaso .'the ~\ 

1 ~ .~z 1 
', .; ~-,.:; 

\ ~ 
- 4 - '··~~-) 



Department does not oppose the concept of the Commission. 

Notwithstanding objections noted above to particular 
portions of the bill, most of which may be met by GSA's 
interpretation of the bill and its regulations issued 
thereunder, the Department of Justice does not object to 
Executive approval. 

Sincerely, 

~~~ 
Thomas A. Hayes 

Deputy Assistant Attorney General 
Legislative Affairs 

- 5 -



FOR IMMEDIATE RELEASE DECEMBER 19, 1974 

Office of the White House Press Secretary 

---------------------------------------------~--------~-------

THE WHITE HOUSE 

S'l'A!'EMENT BY THE PRESIDENT 

I have signed S. 4016, the Presidential Recordings and r~aterials 
Act. This measure provides the following: 

Title I: governs the possession, security and accessibility 
of tape recordings and other materials of the former President. 
Included are virtually all documents produced within the 
White House during the previous Administration. The Admin­
istrator of General Services is charged with obtaining 
"complete possession and control" of the tape recordings 
and materials which would be made available immediately, 
subject to any rights, defenses or privileges which may be 
asserted, for "subpoena or other legal process," 

The Administrator is also directed to issue protective 
regulations "at the earliest possible date" governing the 
possession, security and custody of the tapes and materials. 
Finally, the Administrator shall draft regulations governing 
general public access to the tapes and materials, taking into 
account a series of specified needs: (1) to provide the 
public with the "full truth" on the abuses of governmental 
power incident to "Watergate"; (2) to make available the 
tapes and materials for judicial proceedings; (3) to 
guarantee the integrity of national security information; 
(4) to protect individual rights to a fair trial; (5) to 
protect the opportunity to assert available rights and 
privileges; (6) to provide public access to materials of 
historical significance; and (7) to provide the former 
President with tapes or materials in which the public has 
no interest. 

Title I also provides for the expeditious judicial 
review of challenges to the "legal or constitutional 
validity" of the statute or of any regulation issued under 
its authority, and any action or proceeding involving "the 
question of title, ownership, custody, possession or control" 
of any tape recording or other material. In the event it is 
determined that the former President has been deprived of 
personal property under the provisions of Title I, "just 
compensation" shall be paid to him. 

Title II: establishes a "Public Documents Commission" 
to study problems with respect to the control, disposition 
and preservation of records produced by or on behalf of 
"Federal officials." These are defined to include elected 
Federal officials and any officer of the executive, judicial 
or legislative branch of the Federal Government. The Com­
mission is directed to make specific recommendations for 
legislation and other recommendations for rules and procedures 
as may be appropriate regarding the documents of such officials. 
A final report fulfilling their mandate is to be submitted 
to the Congress and the President by March 31, 1976. 

more 
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It has been my consistent policy toward the records of 
the former President to protect both the records themselves 
and the legal rights of all parties involved. Following the 
release of an opinion of the Attorney General of the United 
States to the effect that the tapes and materials of the 
former President constituted his personal property, an 
agreement was entered into by r1r. Nixon and Mr. Sampson, 
the Administrator of General Services, on September 6, 1974. 
This agreement was intended to govern the possession, security 
and accessibility of the tapes and materials and it secured 
them from destruction or alteration during the periods when 
they might be needed in court and grand jury proceedings. 
Since then, a great deal of litigation and public attention 
have centered on that agreement. Although I believe it 
would not be appropriate to comment on the various issues, 
constitutional or otherwise, which are presented by 
pending cases or by the subject bill, I do want to mention 
that, by agreement made November 9, 1974, the interests of the 
Watergate Special Prosecution Force for access to the tapes 
and materials were fully accommodated. 

It is my understanding of the intent of the Congress 
that this Act will provide the former President and others 
with the opportunity to litigate any right or privilege which 
may be asserted relevant to the tapes or materials. 

The Administrator of General Services will move promptly 
to obtain complete possession and control of the tapes and 
materials and to discharge his other duties under the law. 

I will name the Presidential appointees to the 
"Public Documents Commission" as quickly as possible. I 
am hopeful that the commission will suggest even-handed and 
uniform rules governing the documents of all Federal officials. 

# # # # # # # # 
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THE WHITE H OUSE 

WASHINGTON 



Btpartmtnt of justice 
~ashington, B.€. 205;0 

ASSISfANT A 'ITORNEY GENERAL 
CIVIL DIVISION 

December 24, 1974 

Philip w. Buchen, Esq. 
Counsel to the President 
The White House 
Washington, DC 20500 

Thomas P. Wolf, Esq. 
Special Assistant to the Administrator 
General Services Administration 
Office of Presidential Papers 
Old Executive Office Building 
Washington, DC 20500 · 

Re: Richard Nixon v. Administrator of General 
Services and The United States of America 
USDC, D. · D.C., · Civil Action No. 74._1852 

Gentlemen: 

Enclosed find the following documents for your files 
in connection with the above-entitled action: 

(1) COMPLAINT (INJUNCTION; DECLARATORY JUDGMENT). 

(2) APPLICATION FOR TEMPORARY RESTRAINING ORDER. 

- (3) TEMPORARY RESTRAINING ORDER (proposed). 

(4) APPLICATION FOR CONVENING OF THREE-JUDGE 
DISTRICT COURT. 

(5) SUPPLEMENTAL MEMORANDUM IN SUPPORT OF 
APPLICATION FOR APPOINTMENT OF A THREE­
JUDGE PANEL OF THIS COURT. 

bp 
Enclosures 

Sincerely, 

~4-
Beverly Posey, secretary to 

CARLA A. HILLS 
Assistant Attorney General 

Civil Division 



.J, 

lj 
l 

. I 
' I 

I . I 

IL 
!! 

il 

F ,j 
It 

II . ~ i 
!i 
li ,, .. 
jj 

I! .. 
il 

!: 
l! ,, 
f, 
!· 

II ,, 
I 
I 
I 

I! 
II r .! 

L 
'! ,, 
li 
·I 
.! 

j 

il 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

RICHARD NIXON, individually 
an0 as the former President 
of '·he United States 
LaCasa Pacifica 
San, Clemente, California 
(202) 456-1414, 

Plaintiff, 

) 
) 
) 
) 
) 
) . 
) 
) 

' \ 

I 
I 

) 
) 

I 
Civil Action No. 7f-/K~'2- i 

l i v. 

ADMINISTRATOR OF GENERAL SERVICES 
1315 Fourth Street, S.W. 
Washington, D. c. 
(202) 343-6161, 

and 

THE UNITED STATES OF AMERICA, 
Serve the Attorney General 
of the United States 
Department of Justice 
Washington, D. c. 205~0, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 

I ) 

) 
) 
) 
) 

' ) 

) 
) 
), 

--~---------------------------------

COMPLAINT 
(INJUNCTION; DECLARATORY JUDGMENT) 

' 

Plaintiff, complaining of Defendants, alleges ~s 
follows: 

/ 

·I. Introductory Statement 

1. This is a suit by Richard Nixon, former President 

of the United States, challenging the validity of an Act of 

Congress purporting to authorize the seizure, confiscation and' 

disclosure of Mr. Nixon's Presidential materials in violation 

of'his rights and privileges both as a citizen and former Presi- j 
dent. By this action, Plaintiff· seeks a temporar~ restraining I 
order and preliminary and permanent injunctions against enforce-

·· .... 
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I 

I / 
I 

I rnent, operation and execution of the Act, as well as 
\ l : 

a aeclara~ 
I ) ·!',! . \ 

tion of its invalidity. 

II (_tmplementation of a depository agreement or, al terna ti'' ~, 
• Plaintiff, by this action, also seeks 

. lj 1-.6- rr r return of his Presidential materials. 

I 

II . II. Jurisdiction-and Venue 
I 

' 

j: 
II .2. This Court has jurisdiction to hear this action l 

I 

~~~ under Title 28 u.s.c. Sections 1331, 1332, 1346, 1356, 1361, a~ 

1

1

1

. 2282. The amount in controversy, exclusive of interest and 

c.g.s.t.s .. . ~~~s. tbe., ~urn_ .o-r:-, ~raltte o.f .. $10 J)!)O. !r.he Defenda~t 

Administrator is found in the District of Columbia and many of 

.'• .. the acts hereinafter alleg~d to have been committed were corn-

mitted in the District of Columbia • 

.... 

III. Parties 

______ 3_. __ Plainti_ff.., -~j..chard Nixon, is_ a citizen a£. the 

United States and a resident of the State of California. He has 

served as a member of the House of ·Representatives and ·.the 

Senate of . the United States, as Vice President, and as President 

l of the United States from January 20, 1969, until his resigna-

tion on August 9, 1974. / 

4. The Administrator of General Services is named a 

" Defendant herein. 

s. The United States is named a Defendant herein. 

IV. Nature of the Claim 

The Presidential Materials 
In Question 

6. During his term as President, 

tained at the White House, and other Presidential 

'I . 

. . 
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,! 
ll ·of his purely personal materials, including family and law ·r il practice I , records, memorabilia, correspondence and other items . . . . ... 

I\ ., ' 
I which cover per.iods of time both . prior to and during his 
I· 

' 
.! 
i! Presidency. Some of these personal materials are still located 

/ II . 
t •• • • 1 - d . . jw1th1n the lfh1te House comp ex ana, esp1te requests, have not 

I; 
il 
li 
I! 

!I ., 
I ' 

t! 
j! 
I! 

at .this time been sent to the former President. 
I 

1. During his term as President, Richard Nixon fain-

tained within the lvhite House and other Presidential offices 

jj materj_-uls .t.t:L.cd;t:!d i.:'o hio:o poH:;..ical act·ivites both befcr.re and 

uring his Presidency. Many of these political materials are 

sti·ll located within the White House complex and, despite re-

t 
I 
I 

, 
t 

i 
i 

. i 
f • 

. quests ·, have not at this time been sent to the former President. 

· In addition to the personal and political materials I 8. 

l 
.referred to above, Richard Nixon and members of his staff, 

i during the period Mr. Nixon served as President, generated and 
r • 
i 
! i retained within the White House,· the Old Executive Office Build- ,. 

J ing {"OEOB"i, parts of the New Executi..;'e Office Building \"NEOB") ·' 

I and other Presidential ·offices a substantial amount of materials 

! 
which include, among other things, documents, papers, tapes, 

/ 

photographs, notes and other . items, relating to Mr. Nixon's 

I activities. ~·s Pre.sident of the United States and to the conduct 

f of government affairs. 

i 
l 

9. All of the materials referred to· in paragraphs 6, 7 

I and 8 herein, which were produced. between January 20, 1969, and 

1 Augus·t 9, 1974, constitute the Presidential materials of Richard 

I Nixon. As has been the case witl:l every President of the United 
. . \ i . 

1 States. 
I. 

. t-· F . 
the Presidential materials generated and retained4Pring~~ 

;a' ~ 

I 

f 

~ 

'"· 



'I . 

. 
I 

- 4 -

, term of a President are the property of that Pr.esident. .r.lr. 

Nix~n is the owner of his Presidential materials. 
i 
I 10. During Plaintiff's term as President of the Uniled 

I· ' 
. ,, States, he was a'l..;are of the fact that those who had previously 

1 held the Office of Preside nt treated their Presidential materials 
1 

! as their own. Plaintiff was also a'l..;are that Congress · to that 1· 

time had never opposed the actions of previous Presidents who 

had asserted total dominion over their Presidential materials 

.''.. s~ desired -- could deposit his Presidential materials with the 
, 

General Services Administration under restrictions as to their 

use and access acceptable to the Administrator of GSA. With this 

kriowledge and in reliance thereon, Plaintiff caused to be created 

and -retained a subatantial amount of materials which he would 

. f • 

not have created or retained if he had concluded that such mate-

rials were not his personal property to be used as he deemed 

appropriate. 

11. Many .of Mr. Nixon's Presidential materials embody, 

constitute or reflect communications between himself and ·his 

aides. relating to the conduct of the Office of the President. 

The Constitution oi th~ United States affords a privilege of 

!.confidentiality as to such materials both during and after the 

President's term in office subject to exception only upon demon-

II stration· of a specific need for relevant evidence iD a criminal 

I 
·I 

prosecut:Lon. The Supreme Court of the United State~ has held 

that the basis of this privilege is "the necessity\for p~otection 

J 
. I 

I 
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' .. 

•.. 

''I . . . 

.. 
/ 'l "' 

b nt or of the public interest in candid; objective, and even 

harsh ~Pi-1\\ons in presidential decisionffiakingi ... as well as 

Lthe values to which we accord deference f?r lhe priva~~ -?f ~11 

citizens." Pfaintiff claims th~ Presidenti~Jl privilege ·a~ to 

11 such materials. ·i. \ 

1 l 12. Many of Mr. Nixon's Presi9ential materials con-! I I 

stitute, embody or reflect communicatio~s between Plaintiff and I 

his wife, family, attorney, physician and others ·with whom he ,. I 
t. enjoys a iegally or constirtionally protectE.d privilege of eot­
·.fidentiality. Plaintiff' cia/ms the privi.iege as to_ such 

materials • 
I 

, 
"13. Because of the natio"nal interest in a swift l:>ut 

I orderly transition from the Presidency of Richard Nixon to the 

·1 Presidency of Ge~ald Ford, . !~ere waS n~t adequate. ~ime when 

~ President Ni
1

xon re:i9ned _o{ Augus't 9, 1974, to arrange for traris-

' fer of all of the former President's Presidentia.l materials and 
. . 

his personal records to his California residence or storage 

facility in the vicinity. Plaintiff directed and therefore 

acted on the assumption that his Presid~ntial materials would be 

transferred forthwith to California so that he could personally 
/ 

review the materials or cause them to b~ reyiewed under his 

. '\_ 
direction, and thereafter processed, categorized apd ultimately 

. ·' 
p~aced in a Presidential Library. 

14. Because of demands made by the Special Prosecutor 

to staff members of the White House, directions were given that -

Plaintiff's ~residential materials not be sent to his custody · 

in California. To the date of the filing of this complaint, 

' 
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Mr. Nixon's Presidential materials remain in the custod~ of 

·\ 
Executive Action 

15 • . On or about September 3, 1974, Philip W. Buchen, 

Counsel to President Gerald Ford, and other representatives of · . 
President Ford entered into discussions with a representative 

·of Plaintiff concerning 

~ sible deposit of all or 

h~ Presidential materials and the pos­

p~rd thereof with the United States 
I 

under conditions whereby the safety· of the materials would be 

assured and whereby access could be gained upon lawful judicial 

order or ot?er legal ~rocesfes directed t~ Plaintiff. 

~-

16. On or about repternb.er 3, 1974~ representatives of 

. Plaintiff learned from .P.hi ip BUchen or his a-gents tha-t l'Hllia.m J 

I Saxbe, the Attorney General o£ the United States, had been re- . , 

. . 
quested to give an opinion concerning the legal ownership. of 

Plaintiff's Presidential materials and that the Attorney General 

had. concluded that title .to the Presidential materials . referred 

to herein vested in formei President Nixon, as has been the 

case with the papers, documents and effects of every President 

of the United States. · 

Agreement to Deposit the 
Presidential Materials • 

.\ 

17. Because Plaintiff had been unable to_ obtain custody : 

and control of his Pre'sidential ~ate'ri.:~ls after his resignation, 

\ 
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I 

he w·as induced to enter into an agreement dated September 6, 1974 I 

\ I I 
(the "depository agreement") \vi th the Defenda·nt Administrator of 

j (3eneral Services. ·J .· I • 

' f• I,)' !( I lB. The depositOrY. ag'::~ement lbetwetn Plaintiff and 

I ~efend_ant Administrator was ex~cuted ~rsuan·t to the authori ty
1 

j_of Title 44 u.s.c. §2107. By that agreement, former President! 

. Nixon ~gree.d to place on deposit ~1i th the . Genera~ Services Admi.n-
j 

the / istration all of his Presidential materials located within 

f 
t 
I 
I 

I 
I. 
I • i rnetropoli tan area of the !:p.strict ·of Columbia, such 

'· . ·be subject to the terms and/~ondition~ contained in 

• deposit to I 
the agreem~nt. 

Some of the Terms and 
Conditions of the 
Depository Agreement. 

,. j 

. I 
19. The depositorr agreement, inter alia, provides that 

L~--~-----~cDefendant Administrator ~irl transfer the Presidential materials 

f \ to Cali£ornia and c1ep9sit them temporarily in an e;xistihg :Eacili'tlj 

I 1 belonging to the United States located near Plaintiff 1 s residence,! 

i Where they will remain on deposit, under stated terms and con- I 
ditions, until a permanent Presidential archival depository is ' 
established. 

The depository agreement provides that access to 1 

Plaintiff's Presidential materia~s within both the temporary and 1 
. 20. 

' 

permanent Presidential archival depository will require use of 

two keys, one to be given· to P~aintiff, as custodian of the 

materials, and the other to be given to the Archivist of the 

United States or to members of his staff. 

21. The depository agreement further ~rovides that 
\ . 

all of· the Presidential materials (except tape recordings of 
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l1 conversations in the White House and Executive · Office Buildings) 

jl 

II ,, 
I, 

II 
I! 

will remain on deposit for a period of three years under terms 
.. 

and con' ;i. tions spec.ified in the depository ·•greement. Upon 

agreement of the parties, the personal materials may be removed 

without limitation as to time. 

. 22. With respect to the tape recordings of conversations; 

I 
' 

the depository agreement provides that such recordings will re-
. . I . 

main on deposit until September 1, 1979 • . In no. event will ·lthe 

tape recordings be destroyed prior to that date. Thereafter, the 
I 

~greement provides that Plaintiff will and by the agreement did ! 

donate to the United States (such gift to be effective September J 
1979) all of the tape recorded conversations. Thi~ gi1t was con- I 

·r. ditioned upon Plaintiff's ·right to order de-struction of such of 
. . ·~ 

the tapes as he then might direct and upon the further condition . .• 

that the tapes will be- destroyed at the time of the former Presi-

derit • s death subsequent to .September 1,· 1979 or on September 1, 

1984, whichever should first .occur. 

23. In specific recognition of the fact that th~ 

. -
Presidential materials should remain available for some period 

! . 
. .. 

for production in connection with lawful judicial orders or other 

_legal processes, the depository agreement provides that in the 

event production of the materials is demanded by subpoena or 

other order directed to an official or employee of , the United 

I ' States, the recipient thereof shall notify ,Plaintiff So that he, 

as owner and custodian of the materials, with sole right of 

access thereto, can respond to the demand and, if appropriate, 
. i . I 

assert any privilege or defense available. The pa~ties recognized 

I· 

. G 

_)
,.,.() 

llD . 

<. 
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1 cor:versatio:-~s in the 1:-::i::.o .i:.:.,,_:sc.: <uc1 Exocu-'::.i.-..re C:f:ficc D·..l~- ~:_;_:_:-. :::) 

i: 
I' \·Jill remain on deposit for a p e riod of three years under t_~;::::r !:; 

i . and conditio:1s specified in the dc?ository agree~ent. 
'· I 

lj agreement of the parties, the personu.l materials may be re;-;toved 
,. 
:· without limitation as to time. 
I ' 

" jl 
•j ,, 22. h'i 'th respect to the tape recordings of convers2 tio:;=, 

ll · the depository agreement provides that such recordings 'dill re-

j; ,. main on depo s it until SepteJT,ber 1, 1979. In no event will the 
i li tape recorcings be destroyed prior to that date. 

li 
I 

Thereaft.cr, t~o 

agreement provides that Plaintiff will and by the agreeme~~ ~id 

I 
I 

donate to the United States (such gift t.o be effective Se-o'.::esl::.er l, 
I I 
! . 

I I 1979) all of the tape recorded conversations. 'l'hi s gift 

I 
I 

I! 
i: 
!1 
H 

di tioned upon Plaintiff's righ>;.: to order destruction of s1~ch cf 

the tapes as he then might dir ~ct and upon the f~~ther co~dition 

that the tape s \·Jill be destroye d at the time of the former Presi-

j: dent's dcat:!-1 subsequent to Se pte mber 1, 1979 o :c on Septembe:c 1, 
If 

!! 
j: 
I' 
I . 

li 
il 

I 

.! 

1984, whichever should first occur. 

23. In specific recognition of the fact that the 

Presidential materials should remain available for some period 

for production in connection \vith lawful judicial orders or other 

legal processes, the depository agreement provides that in the 

event production of the materials is demande d by subpoena or 

othe r order directed to an official or employee of the United 

States, the recipient thereof shall notify Plaintiff so U1at he, 

as Oi.\'ner and custodian of the materials, \·Jith sole right of 

access thereto, can respond to the demand and, if approp~iate, 

I 
' 

I assert any privilege or defense ~vailable. 
I 

The parties recognized 

I 

!! 
ji 
p 
ll 
'I 

I' .I 
I! 

! . 

, 
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li the Prcside~tial rnatc~ials, will be subject to service of p:.c ~c~~s 
!: 

d8manding 
i• 
:i 

; . 

' p:.coC::.uction of the n~terials and 

.. 
:; recognized need for the n\aterials or part thereof can be Cl.CC8~_-:-.~-
·! 

i ; 
~: dated. 
ji 
I 

d 
i Interfere~ce With the I! li Deoosi to·cy ..:\c;rec!:-:-.en.t. 
,, 
I. 
'• 
II 24. On or about Septe!:'ber 9, 1974, members of t!~-2 
,, 
j• 
,j 

II Watergate Special Prosecution Force met with Philip Buchen, 2nd 
:j 

; 

ij merilier s of hi s staff, and agreed \·lith them not to p e rmit <J.ny of 
!; 
'I 1: 

I 
I 
I 

·t! 
ll 
!j ,, 
I I 

I !I 
!: 
'I ,, 
i. 
1 ~ 
i· 
I ,, 
I' 
I: 
j . 

ll 
ll p 
•j 
1: 
I! 
II 

Plaintiff's Presidential materials to be transferred to Ca lifor-

nia without the prior approval of the Spe cial Prosecutor. 

other things, the effect of this decision was to inte rfere wit:h 

the contractual and m·mership rights of Plaintiff and to inhibit: 

Plaintiff's ability to protect the constitu.tionally base d p:.civi--

lege of confidentiality in his Presidential ~atcrials a nd to 

raise other defenses or privileges available under the Constitu-

tion or laHs of the U::1i t .ed Sta tcs. 

25. In an effort to bring abou t irr.pletnentation o f th 2 

depository agreement, for several weeks prior to October 17, 

1974, representatives of Plaintiff participat e d in n egotiations 
jl 

jl with members o f the Natergate Special Pros ecution Force 
. : 

co:1ce rn-
jl 
:I 
'• !' 
j: 

ing implementation of the depository agreert'.ent in whole or in 

j; part. These negotiation s did not re s ult in implementation of tlP:.~ 

;: 
;; depository agree;-:-,e n t and me mbers o f the 'i·Jatc r gate Spe cia l Px. osc~c 1_;_ - ­
; ~ 

1· 
1: tion Force stated at or about that time that they intended to ,, 
t · 

1. serve a subpoena duce s tecum on defe ndant Buchen dema nding pro-

duction o f Mr. Ni xon 1 s Presid e ntia l material s . 

' 
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26. 13, 1974, the former President 

tory agree;·:lent as to all of ·the Presidential materials net t~.c~!l 

subject to su~p8ena or other court order. As to thvse rna t ~::: i .. <~l.s 

subject to 8'Jtstanding subpoenas or court orders, he requ~.s t·:::d 

that arrange;-;-.cnts be made for storage of such materials in i..:he 

District of Colu~'-:>ia under conc1i tions \·!hereby access could :C c 

gained only by means of the tw~key arrangement described i~ t~e 

depository agre ement. 

27. Subsequent demand s for irnplcm~ntation of the d e -

pository agrecrn.ent were mu.de orally to Philip Buchen, to r.ce:-:-,'l.::c!:s 

of his staff, and to the Defendant Administrutor, but thc 

tory agreement was not implemented. 

Judicial Action. 

28. On Octo})er 17, 1974, Plaintiff filed a civi l a cti0r: 

against the De fendant lidministrator, Philip h'. Bu chen, and B. 

StuC1.rt Knight seeking to compel imple1:1enta tion of t11e de~)8Si. i~ o r~,r , 

agreement. Nixon v. Sa!noson, e t ~l_!._, C.A. No. 74-1518 (D.D .C. ). 

Within several days the reafter, twenty-one individuals 2nd organ -

izations in two separate actions fil ed suit against Plaintiff 

and others demanding access to Plaintiff's Presidential lna terial s · 

and seeking an injunction against implementation of the d e posi-

tory agree ment and a declaration that nr. Nixon did not o'.m his 

Preside ntial materials. The Reporters Committee for Frc2dom o f 

the Press, et al. v. Samoson, et al., C.A. No. 74-1533, (D.D.C.); 

IIollm:::m~l_al. v. Samoson, E't al., C.A. No. 74-1551, (D.D ,.C.). 
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29. At t.h~ presc~nt tiili'2, in ac.:1ition to the actio:-~s 

referred to in p~ragraph 28 herein, there are pending approziL 

mately t~enty-nine civil actions in \·rhich 

has been na:c.ec: as a defendant or 1n \·.'hich demands have bee:-1 ;-,,o;.Cic 

I!. for production of his Presidential naterials. 
H 
jl 
,I 

I 

l! 
II 
I! 
ll 

I 

30. On at least one occasion during the pendency of 

C.A. No. 74-1518, Philip Buchen or his agents, pursuant to a 

civil subpoena demand in Dellums, et al. v. _P_o_'._·le_l_l_;,_e_·_t~ al., C .1~. 

No. 71-2271 (D.D.C.), conducted a search of· certain tape recor~-

ings of Plaintiff's conversations thereby breaching t.he confiC: c:' L-

. I 
! ·· tiali ty of those co:-r..:nunica tions. At the present time~, Philip 

Buchen is in receiot of a civil subpoena in Halperin, et ?-1. v. 

KissinGer, et al., C.A. No. 73-1187 (D.D.C.), demanding p~cduc-

tion of Presidential materials including those subject to a 

Presid~ntial privilege. 

require a.search by Philip Buchen's staff of Plaintiff's Prc si-

dential materials and will necessarily entail a breach of the 

I 
confidentiality of those materials and a violation of Plaintiff's : 

legally and constitutionally protected privileges and rights. I 
i 

i 
31. Subsequent to the filing of Nixon v. Sampson, e t alJ, 

the Special Prosecutor served a series of eight subpoenas ducc3 

tecum on Philip Buchen requir.ing a massive search of Plaintiff's 

Presidential materials to locate items possibly relevant to the 

subpoena demands. On November 9, 1974, the Defendant Adrr,:i.nistra-

tor, Philip Buche n, and H. Stuart Knight ent:ered into an agree-

ment with the Watergate Soecial Prosecu t or ~1creby the Soeciai 
~ ~ 

I 
. ! .. I 

Prosecutor and his staff are permitted to conduct a general, I 
I 
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' I 

!; 
,; 
!i 

,. Harra:J.tle:::s sc2.r cn an8 seizur ·.:~ of 2!7"l\' <tr::-.': Cl] l of Plainti£:·' s 

' ' 
Pre s ide ntial materials, reg~rdlcss of their ch a racter, with~ut 

I 

,. 
i i 

!l against the production and. us e of the Presidential ma terial d by 
!: the Special ?~os2cutor 1n any ranncr he ~ay d es ire , even though 
j. 
i 
J: 
L at the time the parties executed the l\ove~ilier 9 s earch and 

I!. seizure agreeoent the y were aware o£ and at least two of them had 
j: ,: 
I' ,. 
jl 

L 
j: 
,, 
t j 

agreed to t~e depository agre ement \~ich precluded such warrunt-

less sea r che s but permitted production pur suant to lav1ful sub-

'· peonas according to procedures set 
ji 

forth i n the depository agree-

I ment. 
i 

Follo·;~ing execution of the search arid seizure agr eern-:.~nt , 

i 
I 

! 
the Special Prosecutor wi there',-! the e i ght subpoenas previou~dy 

t· · 
1- s erv ea on Philip Buchen . 

ll ,, 
1: 
II 
11 
f ; 
I' 

il 
I' 
I! 

I! 
I 
j 
i 
I 

I 

I 
I 

I 
' 
l 
1 

i 
! 
I 

32. On 1\ovember ll, 1974, Plaintiff r.;~quested tl1c 

Court in Nixon v. San;; son, et aJ .• , to c~nt.er a re s trainins order 

again s t impleme n t ation of the search a nd seizure agrear:1ent . Con-

currently, the Special Pros e cu tor r eques t ed a n o rder p ermi tting 

implementation. To date no order p ermittin g i mplementation o f 

the search and s e izure agreement ha s been e ntered . 

Conqressional Action 

33. On Se pterrber 18, 1974 , t e n days aft er the public 

announceme nt of the d e pository agree me n t , Se nator s Ne l son, Ervin , 

J avits , Ribico££, Metcalf , Huddleston , Chiles, Percy, Nuski e , 

Hatfield , Dole , Montoya and Steve n son i ntroduce d a bill ( S. 4 0 16 ) 

in the United States Senate which was d es igned t.o abrogate the I 
I 
I 

statutory-based d e po s itory agreement 
. I 

b e tween the General Se rvice s
1 

Administration and Richard Nixon a nd to confiscate ma t e rial s , 

documents , tapes, and other items g enerated durin g Mr . Nixon ' s 

t erm as Preside nt of the Unite d Sta t e s . 

I 
i 
I 
I 
l 

, 
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!'1 ,, lvlontoy" had servcc1 as Cnaicr.an a:1d 1.'.9:-:J~c:r, respecti~.Tely, o:: t};.e 
1: 
i l 

!! 

II 
:j·· 
11 (the "Ervin Co"-..:!~i ttee"). 
li 

The Ervin Co:.c.rn i ttee had earlier su}:::-
t: 

il poenaed certai:-1 tape recordings of conversations between Plain-

!I 

li 
jj 
j; 
I 

tiff and ot.hcrs nade >·;hi le 1·1r. Nixon was President, but the 

United States Court of Appeals for the District of Colurriliia 

j: Circuit ruled that tl1e Com.rr.i ttee was not entitled to the record­:! 

1: ings because 
I! 
jl CorraTtittce on 

App. D.C. 

II 
35. 

they \·:ere prJ./stL"'::pti vely privileged. (_Ssna t e 

Presid e ntii:l1 '(t:;r;~)aicrn 1\ctivities ·-..r. !-J'ixon, 

' 498 F.2d 72S' (1974). 

S. 4016 was referred to the Senate Cormnittee 

Selc~ct 

u.s. 

on 

I Government Operations whic~, seven days later, reported it to 

I J I I! the full Senate. The Go·1e :11r.cent Operations Corr~-ni ttee held no 

il h . th. " (!. 1 ' 'd 1 . t . ,, ear1ngs on lS concrove fla an ns orJ.C Jr,casur e . 
I! ; I 

s. 4016 

! ~ 
l' passed the Senate on October 4, 1974. 
li 
l i 
i' 36. Upon referral to the House of Representatives, S. 
r ,: 
li 4016 was sent to the Cor~uni ttee on Rouse IvJ:ninistration on 

li ,, 
! : 
jl ,, 
lj 
i 
l 

II 
d 
i 

,I 
I 
! 
I 

October 7, 1974. That Comnittee held no hearings on S. 4016, 

although the Subcornmi ttee had conducted on September 3 0 and 

October 4 two hearing sessions on legislation establishing a 

corrunission to study the issue of private ownership of materials 

generated or retained by all constitutional officeholders other 

than Hr. Nixon, a provision which became ,Title II of S. 401G. 

i The Co:n:ni ttee reported S. 4016 to the full House on :1:\oveP.".bs:r 27, 

i! 
il 
I' 
ti 

li 
ll 
II ,: 

II 
!I 
:I 
i . 

1974, where it passed on December 3, 1974. 

37. Various members of the House of Representatives, 
(' .: 

sitting as members of the Bous .:~ Judiciary Co:-~'ll1i ttce, had ea :::<liE~r 



i 
1: 
i 
I ,, 
;; 
'· i 

I ., 
r 
ii 
I ~ 
·, 
II 

ll 
I! 
II 
li 
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materials by subpoenai~g certain ~~terials in connection wi~h 

impeQch~en~ p~cceedin~s against then President Kixon. 

38. Various Ti1embers of the .House of Represcntativds, 

at the ti~e S. 4016 passed the House, were parties to civil 

litigation in \·7hich they seek access to or production of Plain-

j~ tiff's Presidential materials. 
;I 
I. 

' ~ I 
•i 

39. Follov1ing conference corn:ni t tee act ion, s. 4 016 
:; il passed both !louses of 

to President Ford for 

Cong,ress on 

t 
signc:..tu:ce. 

Dece::'.ber 9 1 1974 and was sent 

President Ford signed t.he 

I, legislation into law on December 19, 1974; 
il 

II 
I Various Provi.sions 

of th?. Stabcte . 

ll 
jj 
Ji 

II 
1: 
l' 
!I 

" I 
! 

II 
p 

I 

i 
I 
I 

40. 

I 

Title I of th~ 
.1 

individual, Richard Nixon.( 

trator to take control of 

Act is soecificallv directed at one .... ~ . 

It recruires the Defendant Adr.:ini::.>-

(1) all :r:ecording::: ::r,c.C:.:e in U1e ~·ihi tc=:. Hou:~c o ·,­
Presidential offices in the Executive Office Buildings, 
Camp David, l\ey Biscayne and San Cleme:;,tc, during L-:ce 
period l·lr. l':ixon \.':'ls Prcsic:.e:;.t a:cd '.-:hich :i.nvol.vc :\ 5. c~:~:·:: d 

Nixon or other irdi viduo.l s ·.-.'J.'lo at the ti1r.e of t:he con­
versation were federal employees; and 

(2) all historical materials of Richard Nixon, 
relating to the period of his Presidency, includi:;.g 
"books, cor rcspo:-1dence, doct~:-:-.2nts, papers, pamphlets, 
works of art, r.1odels, pictu2..·2s, photographs, plc.. ts 1 

maps, films, motion pictures, sound recordings, and 
other objects or materials having historical or coD­
memorative value." 44 U. S.C. §2101. 

41. The Act precludes Plaintiff from access to his 

Presidential materials until such time as the Defendant Admin-

istrator promulgates regulations concerning the security of the 

materials. 

. •.: 

' 
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,: 42. The Act purports ta ~~~21t 
=:'! 

<l~Y ~~J C: nc:zr o r c:: ·~ > '-< :r.: '·-:- : ' : ! · .. 

i ; of the executi•;e bran~h to r.ave acce ss i m.T,cdia te ly und at al l 

j 1 times to t~e tape recordings and o~bcr Presidential ma teria l s 
, . 

i i :; with priority to be given to requests for access by the Special 

' . : : 

i : 

'! lo 
't l 

If 
jl 
,, 

II 
. il 

li 

I! 
II 

li 
i' . I 
I: 
. I ,. 
I ~ 
It 
f: 

II 
i· 
" ,. 
!i 
I• 
' I 
I, 
I ; 

'l 

Prosecutor. 

43. The Act purports to make the Presidential mate -

rials i:m;nediately available for use in any judicial proceeding, 

subject to rights, defenses or privileges which the Federal 

Governme nt or any p e r son ~rnay invoJ~e . 

44. The l1.ct requ~res Defend<:mt Ad mini s trator to S\..:1 )::-,it 
J 
I 

regulations to each House of Congress for approv al within 90 

days after enactment of the legislation. Such regulations are 

to provide for "public 

rials and arc to "take 

"(1) the 
+- 'Y" 1 l +-1-. ':"\ ~- -'-., ..... -
__ ........... ~.&. i f ~\. .. ~ - ~ 1 \.-

access " to Plaintiff's Pres idc nti L! l rr,a t. c ­

intlo uccount": 

ne~d t o provide the publ i c uith the fu l l 
' , . -

U.:~ ·c..c_; 1 0]~ 

of govcrnmentul power p o pul a rly i d en t i f i e d under t he 
g e n e ric term "i·:ate rgute"; 

(2) the nee d to make such recordings and ma t e ria ls 
available for use in judicial p r oc eedings ; 

·(3) the nee d t o prevent g c n erul a ccess; e xc ept in 
accordanc e with a ppr opriate p roc e dures es tablis~ed for 
us e in jud icial proceeding s , to inf ormation rel at ing 
to the Nation's s e curity; 

(4) the need to protect every individual's right 
to a fair and impartial tria l; 

(5) the need to protect any p a rty 's oppor tunity 
to asser t any l egally or constitutiona lly b ased rig~t 
or privilege \·lhic h Hou ld p rev e n t o r o t h e r wi s e limit 
access to such r e cording s and mate rial s ; 

(6) the n eed to p rovide public access to those 
ma terial s ~hich h a v e g e n era l hi stor ica l s i gnifica~ce , 

and whi ch a r e n o t l ike ly to b e re l ate d to t he n eed 
describ e d in paragr aph (l); a nd 

(7) t h e need to giv e to Rich ard H. Nixon, or 1-:is 
heirs, for his sole cu s tody a n c1 use , tape r e co;rdi n'::! s 
and oth~r mZlt. e r i <l l s \\'~ ich a re n ·:-> t like l y t o b e 1:-~(:cc! 
to t h e n e e d d e s c r i b e d in p o:n:- <l g r a ph (l) J.nd a r c n o t·. 
othen:i se o f g c n e r e1l hi s t cri c <:l s is;ni f icanc e ." 

' 
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l' L! 5. 
I ~ 

i: 
1
1 

:)ersonal, political a.!'ld officic.:l ite:u.:s, but directs seizure of 
I, 

; , 

I 
i: 
r .I 
I. 

I 
46. The Act directs s2i%ure of Presidential materials 

clearly subject to clains of Presidential privilege, as well as 

to other claims by Plaintiff of privileges or rights prote cted 

1: by law or the Constitution. ,;. 
!i 

j; 
lj 
1: 

.11 

47. The Act purports to limit Plaintiff's ultima~e 

access to the 

the prmrisions 

under. 

Presidential materials to purposes consistent Hith 

of the Ac'~ 21nd t.l1e regulZl tions prorrc'...llga ted thsr ':: -

/ 
I 

j 48. The Act purports to pro11ibi t transfer of t.he 
' ; .. 
! Presidential materials to Cali~ornia and requires the y be main-

\: 

I 

tained in the Washington, ~- C. metropolitan ar~a. 

49. The Act, tofcu~r 'with its legislative his~o~y. 

purports to direct any judicial challenges to the valid ity o± 

li the Act or any issues related thc;reto to c. specific judge: of 
I' ,: 
I• 

!l 
' ! ,. 
il 
f• 

11 
I! 

j! 
II 
li 
I! 

!l 
,; ,, 
'j 
I 
I 
I 

ll 
11 

'· ll 
!I 
I! .I 
It •· ' I !, 
'! 

the United States District Court for the District of Coltuabia. 

50. The Act purports to authorize compc;nsation to 

Plaintiff to the extent the Act dc;prives him of his propc;rty. 

Reasons For Invalidity 
Of the .:wt 

51. The Act is unconstitutional, unlawful and void in 

that it violates Plaintiff's right of privacy under the First, 

Fourth, Fifth and Ninth Amendr:1ents to the Consti tut.ion of the 

United States by directing gove rnment sc;izure,inspection and 

disclosure of private materials and items containing, refl e cting 

or recording the priv<lte tl:oug-:1ts, actio::.s and converse1tio:-~ ::; of 

·-.........__ --- --

' 
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1: 
ij 

j! 
!: Plaintiff for rcvie· .. ,, usc::, co:~.:~-,_._ ~:;--_ ·-::! r_,ther r ... ~rpos-~s by <-_; CJ".'C.:"!: :-!-· 

. : 

it 

I. 
11 _,, 

I! 
'I I! 
.I 
li 
ll 
jl 

ji 
!i 
d 
! ~ 
ij 
I• 
o! 
II 

ll 
l! 
I 
I 
I 
I 
I 
I 

i 

II 
•i 

II 
li 
II 
l ~ 
l 

It 
II 
li 
I! 
ji 
·l 
I 
I 
I 

ti 

II 
· I 
!: 
II 
li 
,I 
1: 
!I 
I! ., 

il 
H 
il 
ji 

II 
:I 
!: ;: 
I· 

" II ,, 
1: 
:, 

public. 

52. The Act is unconstitutional, unla~ful and void 
I 

ir.. that it violn.tes t.h9 _-:>ourt~h 1-.rr.e::-lc::nent to the Consti tuticn 

of the United States by directing the \·thole sale seizure 1 impound--

ment and use of private materials in the nature of a writ of 

assistance or g e neral warrant thereby constituting an unrcn.son-

able search and s e izure. 

53. The Act in J: constitutio~al, unla~ful and voic1 

in that it deprives Plaintiff of rig~ts and privileges otherwise 

available to him under the Fourth and Fifth Ame ndments to the 

Constitution of the United States. 

54. 'l'he Ac"l-: is unfons ti tutional, unla··.-:ful and voi.cl in 

I 

that it violates t11e Presirential p r ivilege of confider1ti ali ty 

u.s. 

~'T..; .,. r,.-. , -, 
;:..:.-=..:..,-:._:_:-. ' 

1 94 S.Ct. 3090 (1974), by permitting access by govern-

ment officials and in::1umerable other· persons to materials s ub-

ject to the Pres ide ntial privilege of confidentiality. 

55. The Act is unconstitutiona l, unlawful and void in 

that it violates the separation of powers doctrine by dir ec ting 

the seizure from a fo~mer President of the United States of his 

private material s to which neither the public nor Congress a re 

entitle d to access. 

56. The Act is unconstitutional, unlawful and void in 

that it purports to be an exe rcise of Congress' power of cminen~ 

domain but in fact condemns cmd seizes private property of 

Plaintiff without valid public purpose. 
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57. 

:i "\ a • 

;~ that it viol<lt~s the Fift.:-1 l-.rr, •:::nc<:r~nt to thC:! ConstltUtl0::1 by 
1; 
:I 

.. 
I' 

i! 
•! 

li 
!I ,, 
II :I 
I 

1: 
jj 
11 ., 
ll 

directing ~~2 seizu~C:! of Pla.in-:.if£' s ;,;utorials Hitho;Jt 

process of la~ and by purporting to affect Plaint1ff's rig~0 to 

judicial r e ·lie· .. ,~ of the he t, both :.n a nanner devoid of e:_iual 

treatment to persons similarly situated . 

58. The Act is unconstitutional, unlawful and void in 

that it viol2. t c s the First 1.:-~.end::cent Jco the Constitution of 

United Stc.: ':es by directing the seizure of rna te:c ials \·:hich con-

tain, rcflcc::, or rec-:nd po:Liticc.:.l C:!cl:ivitics of Plainti ~:£ <:>.n~1 

others, as \·Jell as private acti vi tics, fc.r :cevie"'l'l, use, corr:TICe r·ll 

and other purposes by governme nt officials, agencies, private 

litigants and the general public, with a cons e quent chilling 

effect on Plaintiff's right to free expression and association. 

59. The Act is unconstitutional, unlawful and void in 

that J...i.... pu:L .i!uL"L::; Lu a:U.rog ctte a valid ccntrGJ.c t. entere d i.nto b y 

Plaintiff pursuant to statutory aut1wrization . 

60. The Act is unconstitutional, unlawful and void ir:. 

tha t it cons titute s a Bill of Attainde r or Bill of Pa ins a nd 

Penalties prohibite d by Article I, Se ction 9, Clause 3 of the 

Constitution of the United States. 

61 •. The Act is unconstitutional, unlawful and void in 

that it dire cts the seizure o f material s embod ying, cons tituting 

or refl e cting privile ged com.:-:mnications b e twee n Plaintiff a nd 

his wife, attorney, minister and p~ysician. 

Injury to Pl a inti f f 

62. The e xa:nina tion, production or disclosur e of the 

President i a l material s by or t o p ersons oth e r than the forme r 

' 



. ' 

., 

I 

an action ~~ la~ but can only ~e £cnedi cd ~y injunction . 
I 

j: 
' 

\ \ 

63. The inju~v · suffeLed by P l a in t iff because of 

Defcnca.n t Ad::',ini stra tor's action s 1n failing to i mplement the 

depository agrce~cnt i mpairs his constitutional 1 l ega l and 

•· contractual right s and p r ivileges . This injury is i mmine nt 2nd 

' I· 
·' 
li 
fl 
I' ,I ,, 
1; 
I , 
I I 
l ! 
h. 

ii 
j : 

p 
I! 
" 
j: 
li 

irreparable and canno t be co:o:pensCJ.tcd b y an a\-:ard of damages . 

The only a dequa.t e r err ·edy is mar.c1a:.•u s or i n jt:;;.ction in the n 0 t xJc 

of s p e c i f ic per fo~r:lance o f t h e d e po[;i t o ry a g r eeme nt by Def c.: n ci ::::;n -t:: 

Administrator, uninhibited by a ny offici a l or agent of the United 

st·a te s . Spe ci f ic per~ormance will not work a h a r dship u oon 

De f e nc1an t . 

64. Enforce r:1ent and i mpl ementa ti o n of ·the Ac t wil l 

irreparab l y i n jure Pla intiff ' s r i ghts and p:c i v i l ege s u nd er l a':l 

:: and th e Const i. t ut.i on o f the U.;1 i t c d St c:ttes . 
lt 

Thi s i n j u.ry is 

! ' 
li immine nt and irr e p a r ab l e a nd c annot adequately b e c o r.1pc n satcd L y 

. ' 

·• mo n e y d am:1g e s • Pla i n tif f ' s m~ ly udequn te r crc:e dy i s an i n j unc t i c• 

.. 
! a g a ins t e n for c eme nt and imp l e ;ne ntation of the Act a n d a 
' ,, 
I• 

i: decla r a tion of its i nva lidi ty. ,, 

: , 
' 

V. Re li e f Re aueste d 

WHEREFORE , Plai n t if f r e q u e sts thi s Court: 

{a ) to t e mpor a r ily r e s tra in Defendants f r om t a k i n g any 

actio n to e nforce or i mp l e me n t the Ac t a nd t o t e mporarily r e st.r <'nn 

Defe nd a n t s f r om e xamin ing , p r odu c t i n g or di s clo sin g , or p e rmi t-

ting othe r s t o e x arei n e , produ ce o r di s close Plain t i ff ' s ma t eri a l s 
' I 
: · 

ii 
' I 
l j ,, 
I! 

c ov e r ing t h e p e r iod b e ginning J a n ua ry 2 0 , 1969 and e ndin g 

Au gu s t 9 , 1 974 , wh i ch a r e with i n c u s tody a nd contro l ; 

' 
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from taking ~~y actio~ whatscever to enforce or implefficnt t~c 

:' Act: 

(c) to declare, adjudge and decree that the Act is 

•! 
unconstitutio~al, unlawful and void in its entirety: 

(d) to the extent the Act is deemed to be valid and 

to lawfully dcnrive Plaintiff of his private property, to 

,· 
1: award just co~pensation fo~ such deprivation: 
·' i· 

1' (e) to permanently enjoin Dcf2ndants from taking any . . 
:• 
j' 

ii action inconsistent with the terms c:nd condi Lions of , t!1e 
I! 
t: ! 
I •· depository agreement; .: 

-L 
L (f) to order Defe ndant Administrator to p e rform tho.se !j 
j : 

!: 
' duties oHed to Plaintiff T..,i th respect to implcmcnta tion of 
i· 
:I ,, 
1: 
i• ~1e depository agreement pursuant to Title 44 u.s.c. ~2J. 07; 

,, 
i , 

!. 

j· 
I 

,; 
;· 

, · 

I ' 

(g) Alternat ive ly to (e) and (f), to dir ect Defendants 

to return to Plaintiff all Presidential materials referred to 

herein. 

(h) to t emporarily restrain a nd to preliminarily and 

permanently enjoin Defendants from taking any action to enforce 

or implement the search and seizure as;reemen t of Noven1ber 9, 

1974; and 

' ·' ' 

' 
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-· --- ! 
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!. 
' 

i 
! ' 
;· 

- 2 :;_ .. 

Court d 2o~s j u ~t ana equit~blc in the circu~sta ncc s. 

Rcspect~~lly s ubni ttcd, 

. -· ~1L~~{bLL . ..__________. 
----- .__ . •. ~ I 

-- -~~- - ~~~~----------
Ha non'_: ~roca 

!-HLLER , Cl\.SSIDY I 
1320 19 th Street , 
\·lash i n gtcm , D.C. 
(202 ) 293- 64 0 0 

U\.'KROCA & L:::::;n ; 
1\· . ~·7 ., Su ite SCJ :) 

2 0 03 6 

Ai-_i·_ .-,-,-n,··::/;:; f- n r P l ;-::i_ni: if:f , P_i ,_·}: .:1 _ _t: r.~. 

Nixon 

VERI FI Cl1. T I 0~-J 

District o f Colu~ia , ss : 

R. STAN MORT Et\'SON, b e ing fir s t duly sv1orn under o a t n, 
1: 
j! says tha t u pon infor ma t ion and b e lie f the foregoing i s a just 

I 

i and true statement of the facts upon \v·hich P l a intiff base s his 
!· 
i . 
!: cla im f o r r e lief . 
' , . 
I 
I 
: j 

;-

, • • 1 · 

_,. 1 . 

Subs c r i bed a n d s~orn 

I .· 

I . 

, I 

' " ·'! 

to 

. I 

I -

~~/~ 
~ -~~-:--~~-------
$ ta. n , ~;~tens o ~ , -z,-t-- -<-c: o_ r_n_e_y __ f_o_r _ _ 

Plaintiff, Ri chard Nixo n 

'- -" . .. -... -.- ·. _-. ) . ...... -: : ·;_! I ' 

' 
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UNITED ~TATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

RICHARD NIXON, individually 
and as the former President 
of the United States 
LaCasa Pacifica 
San Clemente, California 
(202) 456-14141 

Plaintiff, 

v. 

ADMINISTRATOR OF GENERAL SERVICES: 
1315 Fourth Street, s. w. 
Washington, D. C. 
(202) 343-6161, 

and 

THE UNITED STATES OF AMERICA 
Serve the Attorney General 
of the United States 
Department of Justice 
Washington, D. C. 20530, 

Defendants. 

ANSWER 

Civil Action No. 74-1852 

Defendants, by their undersigned attorneys, in 

answer to the Complaint, herein admit, deny, and allege 

as follows: 

1. The statements contained in paragraph 1 of the 

Complaint are legal conclusions not requiring answer. 

2. The statements contained in the first sentence 

of paragraph 2 of the Complaint are legal conclusions 

not requiring answer. For lack of knowledge or informa-

tion sufficient to form a belief, defendants deny the 

remaining allegations contained in paragraph 2, except 

that they admit that the Administrator is found in the 

District of Columbia. 

3-5, inclusive. Defendants admit the allegations 

contained in paragraphs 3-5, inclusive. 
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6. For lack of knowledge or information sufficient 

to form a belief, defendants deny the allegations con-

tained in paragraph 6 of the Complaint, except that 

they admit that materials presently located within the 

White House complex, including the Executive Office 

Building, include correspondence and other items deriv-

ing from the period of time represented by the Presidency 

of Richard Nixon and that despite requests, said 

materials have not been sent to Mr. Nixon. 

7. For lack of knowledge or information sufficient 

to form a belief, defendants deny the allegations con-

tained in paragraph 7 of the Complaint, except that 

they admit that materials located within the White 

House complex, requested by Mr. Nixon, have not been 

sent to him. 

8. Defendants admit the allegations contained in 

paragraph 8 of the Complaint. 

9. The statements contained in paragrph 9 of the 

Complaint are legal conclusions not requiring answer 

.but, to the extent they may be deemed allegations of 

fact, they are denied for lack of knowledge or informa-

tion sufficient to form a belief. 

10. For lack of knowledge or information sufficient 

to form a belief, defendants deny the allegations con-

tained in paragraph 10 of the Complaint. 

11. For lack of knowledge or information sufficient 

to form a belief, defendants deny the allegations con-

tained in paragraph 11 of the Complaint, except that 

they admit that materials generated within the White 

House and the Executive Office of the President, during 
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Mr. Nixon's Presidency, reflect communications between 

himself and his aides relating to the conduct of the 

Office of the President. The remaining statemer.·:.s con-

tained in paragraph 11 are not allegations of fact but 

are legal conclusions not requiring answer. 

12. For lack of knowledge or information sufficient 

to form a belief, defendants deny the allegations con-

tained in the first sentence of paragraph 12. The 

statement contained in the second sentence of paragraph 

12 is not an allegation of fact requiring answer. 

13. For lack of knowledge or information sufficient 

to form a belief, defendants deny the allegations con-

tained in paragraph 13 of the Complaint. 

14. Defendants deny the allegations contained in 

the first sentence of paragraph 14 and admit the allega-

t1ons conta1nea 1n the second sentence ot paragrapn L4. 

15. Defendants deny the allegations contained in 

paragraph 15 of the Complaint, except that they admit 

that on or about September 3, 1974, Philip w. Buchen, 

counsel to the President, and others entered into dis-

cussions with a representative of plaintiff concerning 

the deposit and safekeeping of materials created and 

generated during the Presidency of Richard Nixon. 

Defendants further aver that said discussions culmi-

nated in an agreement between Richard Nixon and Arthur 

Sampson dated September 6, 1974, and the Court is 

respectfully referred to that agreement for its terms 

and conditions. 

16. Defendants deny the allegations contained in 

paragraph 16 of the Complaint, except they admit that 
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on or about September 3, 1974, representatives of 

plaintiff were advised by Philip Buchen, or his repre-

sentatives, that the Attorney General of the Unj~ed 

States had been requested to provide an opinion with 

respect to the ownership of materials created and 

generated during the Presidency of Richard Nixon. 

Defendants further aver that on September 6, 1974, an 

opinion of the Attorney General on the subject was 

delivered, and the Court is respectfully referred to the 

opinion for its contents. 

17. For lack of knowledge or information sufficient 

to form a belief, defendants deny the allegations con-

tained in paragraph 17. 

18. Defendants deny the allegations contained in 

paragraph 18 of the Complaint, except they admit that 

i~L0 by pl~inLiff 

dant Administrator dated September 6, 1974, and the 

Court is respectfully referred to that agreement for 

its terms and conditions. 

19-23, inclusive. Defendants deny the allegations 

contained in paragraphs 19-23, inclusive, except that 

they admit that an agreement was entered into between 

plaintiff and defendant Administrator dated September 6, 

1974, and the Court is respectfully referred to that 

agreement for its terms and conditions. 

24. Defendants deny the allegations contained in 

paragraph 24 of the Complaint, except they admit that 

on or about September 12, 1974, members of the Watergate 

Special Prosecution Force met with Philip Buchen and 
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members of his staff and that materials created and 

generated during the Presidency of Mr. Nixon were not 

~ransferred to California. 

25. Defendants deny the allegations contained in 

paragraph 25 of the Complaint, except that they admit 

that for several weeks prior to October 17, 1974, repre-

sentatives of plaintiff participated in discussions 

and negotiations with members of the Watergate Special 

Prosecution Force and that representatives of the Water-

gate Special Prosecutor indicated an intention to serve 

a subpoena duces tecum on Mr. Buchen with respect to 

materials created and generated during the Presidency 

of Richard Nixon. 

26. Defendants deny the allegations contained in 

paragraph 26 of the Complaint, except that they admit 

that Richard Nixon requested that steps be taken to 

implement the agreement of September 6, 1974. 

27. Defendants deny the allegations contained in 

paragraph 27 of the Complaint, except they admit that 

subsequent demands for implementation of the depository 

agreement were made to Philip Buchen ar1d others. 

28. In answer to the allegations contained in 

paragraph 28 of the Complaint, defendants admit the 

filing of the actions referred to therein and respect~ 

fully refer the Court to such actions for a recitation 

of the issues involved therein. 

29. For lack of knowledge or information sufficient 

to form a belief, defendants deny the allegations con-

tained in paragraph 29 of the Complaint. 

30. Defendants deny the allegations contained in 

paragraph 30 of the Complaint, except they admit that 
::.lJ:. 

; .. ,... ~t 

\( __ /~:·· 
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pursuant to a civil subpoena demand and order of the 

District Court in Dellums, et al. v. Powell, et al., 

Civil Action No. 71-2271 (D.D.C.}, Philip Buchen or 

his agents conducted a search of certain tape recordings 

created during the Presidency of Richard Nixon and 

that Philip Buchen is in receipt of a civil subpoena 

in Halperin, et al. v. Kissinger, et al., Civil Action 

No. 73-1187 (D.D.C.}, and the Court is respectfully 

referred to said subpoena for its terms and conditions. 

31. Defendants deny the allegations contained in 

paragraph 31 of the Complaint, except they admit that 

the Special Prosecutor served a series of eight J8) 

subpoenas duces tecum on Philip Buchen, and the Court 

is respectfully referred to said subpoenas for their 

terms and conditions; that said subpoenas were there-

-.f!"--""""' ""·".: .a-l...,:,-- ... "1'- --..::~ ...._'J...._.._ -- .,.._j_..,,,....~t.....- ..... n 1 n"'7A -- -~---
"""" ...... ""'""" ............ '""' ............. '-"" ........ , r.A..i."'""" """ .................. '<...,.;.&4 &.'11-....;y""'"""U. .... '-- _,, ,.L..,; .. , ""'.1.4 ~"=' ..... """'-

ment was entered into between defendant Administrator, 

Philip Buchen, H. Stuart Knight, and the Watergate 

Special Prosecutor, and the Court is respectfully re-

ferred to said November 9th agreement for its terms 

and conditions. 

32. Defendants deny the allegations contained in 

paragraph 32 of the Complaint, except they admit that 

on November 11, 1974, plaintiff sought a temporary 

restraining order in Civil Action No. 74-1518 and that 

a joint motion of defendants and the Special Prosecutor 

for modification of the temporary restraining order pre-

viously issued in Civil Action No. 74-1518 has been 

filed and is pending before that Court. 

.­.. 
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33. Defendants deny the allegations contained in 

paragraph 33 of the Complaint, except they admit that 

a bill (S. 4016) was inL~oduced in the U. s. Senate on 

September 18, 1974, by Senators Nelson, Ervin, Javits, 

Ribicoff, Metcalf, Huddleston, Chiles, Percy, Muskie, 

Hatfield, Dole, Montoya, and Stevenson, and the Court 

is respectfully referred to the language of s. 4016 

for its provisions. 

34. Defendants deny the allegations contained in 

paragraph 34 of the Complaint, except they admit 

Senators Ervin and Montoya served as Chairman and mem-

ber, respectively, of the Ervin Committee which liti-

gated with plaintiff Nixon, and the Court is respect­

fully referred to the opinion of the Court of Appeals 

for its ruling and the nature of the controversy. 

35. Defendants deny the aiiegat1ons contained in 

paragraph 35 of the Complaint, except they admit that 

S. 4016 was referred to the Senate Committee on 

Government Operations which reported it to the Senate 

,without prior hearing and that the Senate passed S. 4016 

on October 4, 1974. 

36. Defendants deny the allegations contained in 

paragraph 36 of the Complaint, except they admit that 

S. 4016 was sent to the Committee on House Administration 

on October 7, 1974, which reported s. 4016 to the House 

of Representatives on November 27, 1974, that said 

Cownittee _considered matters pertaining to the subject 

matter of S. 4016 and that the House of Representatives 

passed s. 4016, as amended, on December 3, 1974. 
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37. Defendants deny the allegations contained in 

paragraph 37 of the Complaint, except they admit that 

the House Judiciary Committee subpoenaed certain 

materials in connection with the impeachment proceed-

ings against then President Nixon. 

38. Defendants deny the allegations contained in 

paragraph 38 of the Complaint, except they admit that 

members of the House of Representatives at the time 

S. 4016 passed the House were parties to civil litiga-

tion in which access was sought to documents and mater-

ials generated and created during the Presidency of 

Richard M. Nixon. 

39. Defendants admit the allegations contained in 

paragraph 39 of the Complaint. 

40-50, inclusive. Defendants deny the allegations 

Complaint and respectfully refer the Court to the pro-

visions of Public Law 93-526 for its terms and conditions. 

51-64, inclusive. Defendants deny the allegations 

contained in paragraphs 51-64, inclusive, of the 

Complaint. 

Defendants deny each and every allegation of the 

Complaint not hereinabove specifically admitted, quali-

fied or denied. 

First Defense 

The Complaint fails to state a claim upon which 

relief can be granted. 

Second Defense 

The Court lacks jurisdiction over the subject matter 

of this action to the extent that certain of the claims 
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set forth in the Complaint cannot be adjudicated until 

after the promulgation of regulations called for by 

Public Law 93-526. 

Third Defense 

The Court lacks jurisdiction over the subject matter 

of this action. 

WHEREFORE, defendants pray that the action be dis-

missed with costs and that the Court grant such further 

relief as may seem just and proper. 

Respectfully submitted, 

CARLA A. HILLS 
Assistant Attorney General 

EARL J .. SILBERT • 
United ~tates Attorney 

IRVING J 
Deputy Assistant Attorney General 

~a-c~ J; atL-
IRWIN GOLD!1LOOM 
Deputy Ass~stant Attorney General 

BERNARD J. CARL 
Special Assistant to the 
Assistant Attorney General 

Attorney, Department of Justice 

Attorneys, Department of Justice 
Washington, D. c. 20530 
Telephone: 202-739-3300 

Attorneys for Defendants 



CERTIFICATE OF SERVICE 

I hereby certify that I have caused to be served 

by mail, postage prepaid, this 9th day of January 1975 

on the attorneys listed below a copy of defendants 
\ 

Administrator of General Services and The United States 

of America Answer in this proceeding: 

Herbert J. Miller, Esquire 
Miller, Cassidy, Larroca & Lewin 
1320 19th Street, N. w. 
Washington, D. C. 20036 

William A. Dobrovir, Esquire 
2005 L Street, N. w. 
Washington, D. C. 20036 

Peter M. Kreindler, Esquire 
1425 K Street, N. w. 
Washington, D. C. 20005 

and as a courtesy, copies have likewise been mailed 

Robert E. Herzstein,Esquire 
Arnold & Porter 
1229 19th Street, N. w. 
Washington, D. C. 20036 

Melvin L. Wulf, Esquire 
American Civil Liberties Union 
410 First Street, s. E. 
Washington, D. C. 20003 

John H. F. Shattuck, Esquire 
American Civil Liberties Union 

Foundation 
22 East 40th Street 
New York, New York 10016 

Thaddeus Holt, Esquire 
Breed, Abbott & Morgan 
815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 

r2zuk_ ~~~ce/C~L 
IRWIN GOLDBLQ~ 

Attorney, Department of Justice 
Attorney for Defendants 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

RICHARD M. NIXON, individually 
and as the former President 
of the United States 
San Clemente, California 
(714) 456-1414, 

Plaintiff, 

v. 

) ' 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 

) jl ADMINISTRATOR OF GE~~RAL SERVICES 
1 ~ 

I 
i 

I 
l 

-l 
I 

1315 Fourth Street, s.w. ) 
Washington, D. c. ) 
(202) 343-6161, ) 

) 
and ) 

) 
I THE UNITED STATES OF AMERICA, 
I 

) 
) 
) I 

I 

I' ,I 
I 

I' ll 

Defendants. _________________________________________ ) 

APPLICATION FOR CONVENING OF 
THREE-JUDGE DISTRICT COURT 

74-- !8 SL 

li 
!! 
I! Plaintiff, Richard M. Nixon, upon his complaint heretofore 
I! 
!! filed, hereby makes application for hearing of this cause and II 
II I of the plaintiff's motion ~or an interlocutory injunction herein 

I with a three-judge district court as required by 28 u.s.c.A. 

' §2282, and requests that the Chief Judge of the United States 

Court of Appeals for the District of Columbia Circuit be notified 

\!pursuant to 28 u.s.c.A. §2284, of presentation of plaintiff's 

II application for injunction in order that necessary designation 

!I of judges for said court may be made. 

i 
! 
I 

l 
l 

1! 

II 

.l 
I 



'· 

i: 
:-,. _, 

j, 

POI~~S AND AUTHORITIES IN 
SUPPORT OF APPLICATION 

Title 28, §2282 of the United States Code requires that 

1 any action for an interlocutory or permanent injunction restrain­
i 
i 

. : ing the enforcement of any Act of congress for repugnance to the 

I 

j' Constitution be heard by a three-judge court. 

Plaintiff by his complaint and application for a temporary 

restraining order seeks to enjoin the enforcement of Public Law 

enacted December 9, 1974, and entitled "Presidential 

:: Recordings and Materials Preservation Act." This Act authorizes 
ji 
ll 

jl and commands the Administrator of General Services to seize 

jlmaterials generated by the Office of the President while Richard 

l
l . 

___ 
1
j Nixon was President of the United States and to make them avail-

'1 
I 

1 able to third parties as specified in the law. This statute is 
I 

I challenged as unconstitutional because, inter alia, it is an 

•i unlawful se21xch 21.nn ~eiz,Jre which contr2.venes the Fourth !'.n;er:.d-
~ ! 

ment; it abrog~tes the co~stitutionally based Presidential privi-
i I lege of confidentiality; it is an unconstitutional intrusion 

i i into plaintiff's constitutionally protected right of privacy; 
II 

II,_ and it violates the concept of separation of powers by permitting 

I one branch of government to direct the seizure of the records 

generated by another branch. 

The Supreme Court in Idlewild Bon Voyage Liquor Corp. v. 

1
'1·. 

Epstein, 370 u.s. 713, 715 (1962), defined the duty of a district 

j! judge in determining an application for a three-judge court as 
,I 

ii 
!i 
i! 

II 
'I i: 
It 
lj 

I, 
!; 
li 

l 
I 

l 
II 
li 

follows: 

-2-
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,, 
;. 
l 

ll 
' 

'· ;; 

vfuen an application for a statutory three­
judge court is addressed to a district court, 
the court 1 s inquiry is appropriately limited 
to determining whether the constitutional ques­
tion is subs-tantial, vlhether the complaint at 
least formally alleges a basis for equitable 
relief, and whether the case presented other­
wise comes within the requirements of th · three­
judge statute. 

i: 
; 
; Each of those requirements is plainly met in this case. 

' I· 
~ : 

'' '· 

Nothing in the Act under challenge creates an exemp·tion 

from the requirements of §2282. The judicial review section 
t; 

!l of the Act, Section 105 (a), places 11 exclusive jurisdiction" of 
" 

!! challenges to the 11 legal or constitutional validity of this 
! ~ 

'• 
ljti~le or any regulation issued under the authority granted by 
! I 
lthis title" in "the United States District Court for the District 

!l of Columbia. 
11 While that provision purports to deprive Mr. Nixon 

jlof the right to sue in his home district of CalifC?rnia, it does 
d 
!not create any exception to the requirements of §2282 with re-

i 
I' spect to a suit to enjoin enforcement of the Act. 
j! 
I 

l 
CONCLUSION 

p 
.I 

For the reasons stated herein, this application should be 

Jj 
11 granted and a statutory three-judge court empaneled as provided 

I i in 2 8 u . S • c . § 2 2 84 • 
! 
l 

II 

-3-
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l! 
·I 

I! 
I! 
ll 

II 
I 
I 
I 

l 
I 
I 
i 

I 
' i 
l 

I 
,I 

t 

I 

I 
I 

"' !. 
'i 
I 

. 
L~-

R. Stan Mortenson 

I 
I 
I 
I. 

l 
i , I 

MILLER, CASSIDY, LARROCA & LEIVIN 
1320 19th Street, N.W., Suite 500 
Washington, D. c. 20036 
(202) 293-6400 

Attorneys for Richard M. Nixon 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

'
1RICHARD M. NIXON I 

i. 

Plaintiff, 

v. 

;.ADMINISTRATOR OF GENERAL SERVICES 

and 
i: 
tiTHE UNITED STATES OF AMERICA, 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

: i ) 
'1 !: !l Defendants. ) 
j; _________________ ) 

!f I· 

Civil Action No. 

ll APPLICATION FOR TEJ!.1POR:l\RY 
RESTRAINING ORDER 

74--185'7.... i 

!I 
Plaintiff Richard Nixon, through his undersigned at-

" 1! 
!ltorneysl hereby moves pursuant to Rule 65, Federai Rules of Civil 
l: 
ll 
~~Procedure, for an order temporarily restraining the enforcement, 
I' .I 

!;operation or execution of an Act of Congress passed December 9, 
f: ,, 

lil974, and signed by the President on December 19, 1974, entitled 
I 

J: "Presidential Recordings and Materials Preservation Act," until 
,, ,. 
i l • 
,. such t1me as plaintiff • s motion for a preliminary injunction may 
i' :; 
)! be heard and determined, and further enjoining defendants, their 

II agents and employees from examining, .producing or disclosing 
H 
!. 
I the presidential materials of the Nixon Administration.· 
j: 
I! 

I
I This application is made upon the verified complaint, 

ion the following grounds: !I 
j! 
1: 1. The Presidential Recordings and .Ha·terials Preserva-
'· ,, 
l;tion Act directs the Admin1.'strator of General Services to seize 
'I 
1: 
j: 
I; 
I' 
I, 
I; 
! 



the tape recordings of former President Nixon's convers ions 

1: during his term in office, and all other "Presidential his tori-
. ·I 

l! 
1: cal materials" -- including 1 apparently, every piece of paper 
:: 
!1·or object generated by the former President dr the White House 
·i 
il 

:·st~ff from January 20, 1969, through August 9, 1974. It further 
i ~ 

!idirects the Administrator to make all such materials available ,. 
1: 
I' . 
;:immediately for use in judicial proceedings subject to subpoena 
!! 
II 
j.or other legal process; grants full access to all the materials 
l! 
li 
!1 "for lawful Government use"; and requires the Administrator to li . . 

!! submit to congress, within M9o days, regulations designed to 
11· ' 

'I I 
lj "provide public access .. to the materials, which will become 

!effective 90 legislative days after their submission unless 

!disapproved by a House of Congress during that period. The 

I I 

!Act permits former Presiden~ Nixon access to the materials once 

~~the Administrator promulgatrs certain security regulations, and 

!I apparently also permits him to raise, in oLjE=~..,;Liuu Lu ::;ubpo<:naQ 
I! 
li 

l
ljor other demands for use of the materials in judicial proceedings, 
! . 

. lprivileges and defenses available to him-- though it does not 
II ,. 
jjguarantee any opportunity nor provide any mechanism for the 
l• 
J!assertion of these privileges and defenses. 
il 
j! 2. The papers and materials of every President of 

lithe United States in the nation's history have been treated as 
I, 

!Jthe private property of the President and have been preserved, 

!Jdestroyed, transferred, or otherwise disposed of by him after 
i! 
l!his term in office. The principle of private ownership has 

!i 
~~guaranteed to every President the right and ability to protect 

lthe privacy and confidentiality of his Presidential materials 

-2-



J!in the way he has deemed most appropriate. The Presidential-

·:Recordings and Materials Preservation Act for the first time 
!! 
j: 
j in the nation's history attempts to abolish this right and ability 'i 

and does so not as to the materials of all former Presidents 
i, 
.:but as to the materials of Richard Nixon alone. 

li 

i' 
' 

3. The Presidential materials of Richard Nixon, like 

iithe Presidential materials of every other former President, in-
i 
{elude confidential communications among the President and his 

I • II a~des and advisers. The Constitution of the United States bars 

1! either the Congress 
I 

or the judicial branch from invading the 
I 

!confidentiality 

I II is necessary to 

.-'! 

of these communications except where production 
I 

i 
serve a demonstrated, specific need for evidence 

u.s. __ , li in a criminal prosecution. United States v. Nixon, 

1!94 s. Ct. 3090 (1974). Through the Presidential ~ecordings and 

IIMaterials Preservation Act, congress has for the first time in 

!!the history of this nation purported to invade this privilege 
l' il 
llof confidentiality by legislation. 

I i 
lithe Act purports to seize include confidential communications 

H j(between the former President and his attorneys, his wife, his 
ll 

4. The Presidential materials of Richard Nixon which 

il ministers, and his physicians, as well as his aides, hi;s advisers, 

1

. 

ljhis friends, and persons-- including heads of foreign govern-

jjments --with whom he has spoken and corresponded. The Act ! 
jl 1. 1] purports to permit immediate access to these communications by. , 1 

I j, 
;: any government agency or employee, and potential access by the 

il 
tj 
L !I I. 

public generally. The Act is, so far as we can determine, the 

first attempt by Congress in this nation's history to deprive 

-3-
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; 
' I 

I: 
li 
li 

I 

·a citizen by leg is lation of such records of his private -~corn..'Tluni-

I 

!!cations, and to open up such records for inspection by others. 

5. Through the enactment of the Pr~sidential Libraries 

ljAct of 1955, Congress sought to encourage Presidents and former 
~ ; 
' 
·.Presidents to deposit their Presidential materials with the 
' ! . 
. : General Services Administration of the United States in order 

i' 
pta preserve such materials for historical purposes, under con-

I 
!!tractual and statutory guarantees that restrictions preserving 

the confidentiality 

' L .\vould be respected. 

II 

of such materials imposed by the depositor 

six fAr/er Presidents, including Richard 
I 

into such contracts for the deposit of their ji Nixon, have entered 
·I 

'l Presidential materials. Through the Presidential Recordings and 

!Materials Preservation Act, Congress has for the first time 
' I 

11 abrogated such a contract a~ter it was entered in~o in reliance 

,, on the existing statutory ~arantees, and it has done so not as 
l. 
I! to all former Presidents but as to Richard Nixon alone~ II 
·I 
I 6. These and other unprecedented and enormously signi-

ficant effects of the Act raise grave constitutional questions 
,I 
II which are, in part, central to the structure of our national 

I 
1 government and the separation of powers; and which are, in other 

I 
l respects, vital to the preservation of individual rights and 
J 

I 
! 

I 
I 

I 
I 
l I liberties. It is incredible that the Congress should have passed i 

II II i the Act without full consideration and, as reflected by comments I 

ll made in the floor debates, without full understanding of the I 
I! 'j 
I' j q effects and the significance of its action. The·reasons given 
I· 
!1 by the sponsors for such ill-considered l1aste were that the 

ll 
jl legislation was necessary to prevent destruction of the Presi-

~~ ,, 
i! 
ll 
I 
I 
l 
l 

.I 

-4-



I 
I 

;dential materials and to ensure their availability for use in 

I judicial proceedings pursuant to subpoena. Yet as the sponsors 

1well knew, the materials are and have been si~ce September 7, 

.~974, subject to a depository agreement made pursuant to statute 

i' 
''which bars any destruction or removal of any of the materials 

'for three years, and ensures that they will be available for 
i. 
1
:produbtion under subpoena and lawful court order. This Court 

j: 

!i 
; should not allow itself to be rushed to permit implementation 
Ji 

'' 
j:of the statute on the same kind of misrepresentations and mis-

~~~~ information that led CongrJ,~ to act so precipitately. 

ll 7. In ruling on a~ application for a temporary re-

i! 
11 straining order the Court must consider the "probability of 

Jl irreparable harm, probability of success on the merits, the 
i 

I 
I 
II jbalancing of interests and tre preservation of the status quo. . . I 

IPalmisiano v. Travisono, 31( F.Supp. 776, 785 (D.R.I. 1970). 

IIsee United States v. Washin~ton Post co., 44G F.2d 1322, 132S 
II 

II (D.C. Cir. 1971). ,. There can be no doubt of the immediate ir-

d !I reparable injury that the Act will cause to plaintiff Nixon: 

II for it permits immediate access to the tapes and papers not 
'I 
II . il Just by G.S.A. but also by every government agency and employee, 

I
I and also makes them amenable to production pursuant to subpoena 

I or other legal process under circumstances which effectively 
! 

I deprive Mr. Nixon of the ability to protect the Presidential 
I . 

I 
!privilege of confidentiality and other personal privileges that 

!he has as to the materials. "The unauthorized seizure of one's 

~~~aper:, if unlawful, and thus an injury, is an irreparable in-

ll Jury. Bell v. Waterfront Comm'n of New York Harbor, 183 F.Supp. 

II 
tl 
I! 

' I 
·I 

! 
jl 
:1 
II 
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il 
~ i 
~;dential materials and to ensure their availability for use in 
:• 

1 judicial proceedings pursuant to subpoena. Yet as the sponsors 

ilwell knew, the materials are and have been si0ce September 7, 
i 

~974, subject to a depository agreement made pursuant to statute 

i 
· which bars any destruction or removal of any of the materials 

' for three years, and ensures that they vrill be available for 
i, 

l:production under subpoena and lawful court order. This court 
j: 
j! 

~ should not allow itself to be rushed to permit implementation 
;; 
I 

I• 

l of the statute on the same kind of misrepresentations and mis-
1; 
~~~information that 
., 
I~ 7. 

led CongrcLs 

. i 
rul1ng on al) application for a temporary re-

to act so precipitately. 

In 
q 
jlstraining order the Court must consider the "probability of 

1l irreparable harm, probability of success on the merits, the 
j 

I 1 

jbalancing of interests and tfe preservation of the status quo. 

IPa1migiano v. Travisono, 31( F.Supp. 776, 785 (D.R.I. 1970). 

l1 · a ,.. ·t .,~,_ ........ _, , ........... , ............ jiSee Un1te States v. WaS1&1ng-on Post Co., ~~u r.&u LJ&&, ~J~J 

I' 
lj (D.C. cir. 1971). There can be no doubt of the immediate ir-

d 
11 reparable injury that the Act will cause to plaintiff Nixon: 

!1 for it permits immediate access to the tapes and papers not 
'I L 
I' . !I JUst by G.S.A. but also by every government agency and employee, 

II p and also makes them amenable to production pursuant to subpoena 

II or other legal process under circumstances which effectively 
i 

laeprive Mr. Nixon of the ability to protect the Presidential I . 
]privilege of confidentiality and other personal privileges that 
I 
lhe has as to the materials. "The unauthorized seizure of one's 

I 
l
papers, if unlawful, and thus an injury, is an irreparable in-

l jury." Bell v. Waterfront Comm' n of New York Harbor, 183 F .Supp. 

I 
I 

jl 
I! 
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:;175, 177-178 (S.D.N.Y. 1960) 1 aff'd, 279 F.2d ~53 (2d Cir'". 1960). 

~- The relief sought by this application is purely 

l~ and simply to preserve in toto the status quo as to the presi-
' I 

:
1dential materials, permitting no access, no disclosure, and no 

I! q 
transfer of those materials until such time as the Court may 

jhear and determine plaintiff's motion for a preliminary injunction 

which will be filed as soon as time permits. 

9. Notice of this application has been given by tele-

il 
jJphone to the·office of the zefendant Administrator as well as 

l1 to the office of the Deputy A)ttorney General of the United States 
I, I 
't I 

!and the office of the United States Attorney for the District 
l 

I II of Columbia. 

lj 
~~ WHEREFOHE, it is rETspectfully requested that this 

jj application be granted and a/ temporary restraining order entered 

II in the form attached hereto( 

lj 
:: 
I' ll 
i 
I 
f! 
1: 
L 
lj 

I! 
I; 

II 
I! 
I' 
!I 
!I 
" p 
I ! ,I 

I' t! 
!: 
/I 
I 

Jr. 

~ R:Star: .r-1rtenSon I 

l 1: 
tl 

ji 

il 
j! 

MILLER, CASSIDY 1 IARHOCA & LEWIN i 
1320 19th Street, N.W., Suite 5001 
Washington, D. c. 20036 

" 1' 

,, ,. 
li 
li 
II !, 
!I 
I! 

(202) 293-6400 

Attorneys for Plaintiff 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUi-3IA 

ll 
!, 
I; 
lj 
;! 

I 
1: RICHARD M. NIXON, individually 
! ~- and as the former President 
P of the United States jl 

:: Gan Clemente, California 
;' 
~ l 

I 

(714) 456-1414, 

Plaintiff, 

v. 

AD1-'1INISTRATOR OF GENERAL SERVICES 
1315 Fourth Street, S.W. 
Washington, D. c. 
(202) 343-6161, 

and 

A 

iTHE 
I 

UNI'I'ED STATES OF AHERICA, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------~-------> 
' 

No. 

TEMPORA RESTRAINING ORDER ! 
ll 'I Upon consideration of the application ot plaint f Richard 

L i 
I 

!l Nixon for a temporary restraining 

llbeen notified of such application and the Court having heard 
d 

order, and the defendants having! 
j 

H !I the parties in open court, and the court ha.ving determined that 

IJa temporary restraining order is necessary to maintain the status 

llquo as to the presidential materials of former President Nixon 

I :and to prevent irreparable loss by plaintiff Nixon of the con-

I d fidentiali ty of the presidential materials as to which he claims 

![rights of ownership and privilege, it is hereby this 
I 
lof December, 1974, 

li 

__ day 

'I 
ORDERED that the defendant Administrator of General Services 

land his agents and representatives, and every other employee, 
I 

,, 

II 
I' 
I 
I 

-rot;;-..... 
~· ;;\ 

C.::\ 
::tJ: 
J>.j 

:Oj 
"l-c 

i 
' I 
i 
' I 

I 
I 
! 

I 
I 
I ,, 

I 



'agent or representative of the defendant United States of Ame1ica, 

libe and the same hereby are enjoined from taking any action, under 
H 
::the purported authority of the Presidential Recordings and 
i' 
1:r1aterials Preservation Act or otherwise, to examine, produce 
l: 
1! 
:or disclose, or ·to permit others to examine, produce or disclose, 
I 

I 

!the Presidential historical materials of Richard M. Nixon within 

:the possession, custody or control of the defendants; covering 

!the period beginning January 20, 1969, and ending August 9, 1974; 

and it is further 

ORDERED that plaintiff Nixon shall not be required to post 

bond; and it is further 
I 
' 

ORDERED that this temporary restraining order shall be 

!effective for ten (10) days and shall be renewed upon proper 
i 

I 1' . f japp ~cat~on o any party • 

. I 
ll 
li 
l 
' 'Date: 
I 

'I 
1!Time: 
I 
i 

' I 
I 
I 

I 

11 
'I 

ll 
I 
! 

UNITED STATES DISTRICT JUDGE 

-2-
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UNITED STA'I'ES DISTRICT COURT 
FOR THE DISTRICT OF COLUYilliA 

ll RICHARD NIXON I 

lj 

) 
) 
) 
) 

Plaintiff, 
I 
l 
! 

. ) C.A. No. 74-1852 v. 

~ADMINISTRATOR OF GENERAL SERVICES 

r and 

) 
) 

) 
) 
) 
) 
) 
) 

'THE UNITED STATES OF AMERICA, 

Defendants. 

SUPPI.Efv'!.ENTAL HEHORANDUM 
IN SUPPORT OF APPLICATION 

FOR APPOINTHENT OF A 
THREE-JUDGE PANEL OF THIS COURT 

on December 20, 1974, plaintiff Nixon filed suit to 

.I e1"'j0in enforcem~'>nt; operation m d execution of an Act of congr.ess 

li . 
(P.L. 93-526) for repugnance to the constitution of the united 

I states~ Together with the complaint, plaintiff filed an · 

!application for appointment of a three-judge panel of the United 
I 

!states District court for the District of Columbia as required 

lby 28 u.s.c. §2282. This supplemental memorandum is submitted 

in support of that application and.addresses, primarily, those 

!Points raised by the court in hearing on plaintiff's request 

!for a temporary restraining order. 

I 
·II judge 

I 
I ,, 
,. 
n 
!I 

I. The Complaint Raises Substantial 
Questions concerning the Statute's 
constitutionality 

When faced with an application to convene a three-

court, a single district court judge's inquiry,is limited 



' ·l - 2 -
I 

I 
II 
j to determining (1) whether the constitutiona~ question is sub:::: l 
I ! I • I stantial; (2) whether the complaint at least formally alleges 

a basis for equitable relief; and (3) whether the case otherwise 

comes within the requirements of the three-judge statute. 

Nieves v. oswald, 477 F.2d 1109 (2d cir. 1973). The substantiality 

of the constitutional questions posed are to be measured against 

whether they appear "essentially fictitious," Bailey v. Patterson,! 

369 U.S. 31, 33 (1962), "!illy insubStantial," ibid., I 

11 obviously frivolous," Hannls Distilling Company v. Baltimore, 

216 U.S. 285, 288 (1910), "obviously without merit," Ex parte 

Poresky, 290 U.S. 30 (1933), or whether their unsoundness clearly 

results " ••• fro:n the pJvious decisions of [the Supreme 

court] as to foreclose the(subje~t and leave no room for the 

inference that.bhe question sought to be raised can be the 

subject of controversy." Ex parte Poresky, supra, 290 U.S. at 

32. See Rm-:land v. Tarr, 480 F.2d 545 (3rd Cir. 1973). 

Plaintiff Nixon, as former President of the united 

States, hasfiled suit to enjoin enforcement of a statute 

unique in the annals of this country: an Act seizing for 

purposes of public exposure the Presidential materials of a 

former president. By his complaint, Mr. Nixon presents at 

least eleven grounds upon which the Act is repugnant to the 

Constitution. These range from claims based upon invasion of 

privacy and denial of due process to breach of the separation 

of powers doctrine as well as various constitutional and common 

law privileges. 
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I 

I ' 

I· face, 

1 ar.y lmver court, including this court in Nixon v. Samnson, et 

There can be no question that th~ !complaint, on its 
I 
' raises issues never before faced by the Supreme Court or 

i 
1 ' 

(1 " 1 : 

C.A. No. 1518 (D. D.C.). 'Whether Congress, for example, can 

j. direct the seizure of a President's historical materials, even 

I 
with compensation, ~ithout unconstitutionally intruding upon 

the presid~ntial privilegG recognized by the Supreme Court in 
. 4 

un:Ltea !::iLC!L.es v. l'llXOH, , u.;;;,. , :::;1'* ;;;,. I- CL. 

presents an issue of first ~mpression of extreme importance 

and historical significancep That issue, like others posed in 

plaintiff's complain~ simply cannot be characterized as 11 obviously, 
I 

without merit, 11 11 \vholly in~ubstantial," or "esse.ntial1y 

J fictitious." ( 

I 
I 

II 
il 
I· 

I 

Nevertheless, this Court in oral argument on 

plaintiff's request for a temporary restraining orde4 implied 

that from its initial review of the statute the Court believes 

congress has managed to weave an intricate pattern around the 

constitutional objections posed by plaintiff's complaint. Apart 

from the fact that such tentative analysis by the Court should 

not control as to whether the claims presented by plaintiff 

are "substantial, 11 plaintiff believes that a brief explanation 

of two points raised by the Court in this regard will demon-

strate that the court's initial judgment concerning the Act's 

constituti6~ality are based on erroneous premises. 

' 
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1 First, the court indicated that i disagreed w _ l 

r plaintiff's allegations that the new Act .woUld deprive the 
I l/ 

former President of his "personal" materials. Therefore, 

the court implied, Mr. Nixon's allegations concerning invasion 

of privacy and breach of confidential privileges are without 

force. To the contrary, §lOl(b) (2) of the Act defines the 

"historical materials" tojbe seized under the Act by reference to 

the definition in 44 U.~.c./§2101. That definition clearly 
I 

encompasses materials other' than those strictly related to 

plaintiff's official duties in office. But even if this Court 

were correct in its interpJetation of what items. are to be 

commandeered and made publfc und~r the Act, the same issues of 

privacy, breach of separaJion of powers, intrusion on 

constitutional privileges and rights, and unlawful exercise of 

Congressional powers would be presented by plaintiff's complaint 

for injunction against enforcement of the statute. And, being 

-
substantial constitutional questions, would require resolution 

by a three-judge panel. 

The second point brought out by the Court in oral 

'" 
argument was -.that congress had included in the Act provisions 

whereby Mr. Nixon can assert defenses, privileges or rights 

to prevent use of the materials in judiciai proceedings or 

.!I 
For purposes of an application to convene a three-judge court, 
the allegations of a complaint must be taken as true. See 
discussion infra, p. 11-12. 

' 

. ) 
·i C•' 

-\ 
··~·· ·'~, 
~~j . 

. ~ 
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I 
i 
I 

disclosure to the public. There are three aj?paren t problems ,.. 
I 

I - I with the court's reading of the Act in this respect. First, the 
I 

statutory references to asserting defenses, privileges or rights 

pertain only to §l02(b) and §l04(a). Section 102(b) relates 

.to the use of Nr. Nixon's presidential materials in judicial 

proceedings and Section 104(a) relates to regulations permitting 

public acce-ss. Nothing i1 the Act purports to afford Mr. Nixon 

·the right to assert dei:ensei, p:c~vLLeges, or r1.gncs ag<:nns L 

I 

disclosure of the materials~to agencies or departments in the 

executive branch of the federal government who, under §l02(d), 

are to have access at all times to the tape recordings and 

other materials. AccordinJly, if an executive agency or depart­

ment wishes, for example, ~o lisi:en to recordings containing 

private conversations of plaintiff and his wife or attorney, 

Mr. Nixon has no right under the Act to prohibit this 

intrusion upon his right of privacy. 

Second, nothing in the Act purports to· permit 

Mr. Nixon to raise defenses, privileges or rights to prevent 

the Administrator or his staff from listening to the recordings 

or rummaging through his materials prefatory to promulgating 

regulations, or to searching for subpoenaed items for use 

~I 
in judicial proceedings, or reviewing and 1ndexing the materials· 

~I 
Although Mr. Nixon apparently has the right to interpose 
objections to production of subpoenaed materials at the pro­
ceedings in which they are to be introduced, he has no right 
to stop the search for subpoenaed items. 

... . 
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to det ~mine which should and which should not be made generally 

public. 

These few readily apparent examples in which the 

sanctity of Mr. Nixon's rights, privileges and defenses will be 

violated under the Act without any safeguard are sufficient to 

demonstrate that the b1o attempts by Congress to preserve Hr. 
~I 

Nixon's rights in these mater.i3h:; are wholly inadequate, 

and despite this Court's initial reaction to the contrary, 

do not provide a ·single, simple answer to the complex! issues 

I 
posed in plaintiff's complaint.· 

Therefore, plain tiff's application for a three-judge 

district court cannot be denied for failure to raise a sub-

II. The Challenged Act Does Not Nullify 
the Requirements of 28 u.s~c. §2282. 

During oral argument this court expressed the view 

that plaintiff's application for. appointment of a three-judge 

district court for the District of columbia is inappropriate 

because the Act plaintiff challenges mandates jurisdiction in 

a single-judge District Court for the District of Columbia. That 

is not the case. The basis given by this Court for its view 

was that the original senate version of 8.4016 contained a 

~I 
As alleged in plaintiff's complaint, the act of depriving 
Mr. Nixon of custody and O\·mership of his materials may . 
itself have the effect of negating some defenses or privileges 
otherwise available to Mr. Nixon to assert in judicial pro-
ceedings or actions. ' 

' < ., 

. _. 
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r. :1nda tory three-judge court provision v1hich \-las dropped 

compromise by the conferees who faced a House version not con-

taining a three-judge court provision. 

The fact is that both the senate and House versions of 

I 

s.4016 contained a provision requiring all challenges to the Act 

or regulations thereunder 'to be heurd by a three-judge pai1el 

of the District court for the District of columbia, with direct· 

appellate review in the Supreme court. \\Tell aware of the 

pendency of Nixon v. Samoson, et al., the House and Senate con-

! 
ferees deleted the mundatory three-judge court provision which . 

would have ousted this court of jurisdiction. Instead, the final 

version contained the following language: 

Sec. 105. (a) The United States District 
Court ±or the D trict o£ Colun:b shall 
have exclusive jurisdiction to hear challenges 
to the legal or constitutional validity of 
this title or of any regulation issued under 
the authority granted by this title, and any 
action or proceeding involving the question 
of title, ownership, custody, possession, or 
control of any tape recording or mater3.al 
referred to in section 101 or involving pay­
ment of any just compensation \vhich r.1ay be 
due in connection therewith. Any such 
challenge shall be treated by the court as 
a matter requiring immediate consideration and 
resolution, and such challenge shall have 
priority on the docket of such court over 
other cases. 

The change in langu3ge had the effect of permitting Mr. Nixon 

(or others for that matter) to a~end the pleadings in the 

pending suits to challenge to the validity of the Act. As 

stated by congressman Brademas during the House flo~r debate: 



II 
I 
I 
I 
I 
l 

I ; 

j. 
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The amendment Hould a 1lm·T for an 
expeditious review of any legal challenge. 
to this legislation. There is now pending 
before a single~judge District Court for 
the District of Colu~b a proceeding in 
which the major issues have already been 
briefed and argued and in \·lhich the 
major parties arc present. Under the 
amendment, the pleadings in the pend-
ing litigation ld be amended to take 
into account additional issues regarding 
the validity of the legis lu tion <rr1 the 
United States could be added as a de-·----
fendant to anv claim for compensation by 
Mr. Nixon. Cong. Rcc. Vol. 120, dnily 
copy H.ll444, Deccrr.ber 9, 1974. (emph<lsis 
added). 

Congressman Brademas was clearly correct. Prior to 

"' 

··deletion of the mandatory three-judge district court provision, 

any challenge to the Act in any form would have required a 

three-judge panel. By the amendment, the door was left open 

whereby Mr. Nixqn "could" {in the \<lords of Mr. Brademas) amend 

his pleadings in Nixon v. samoson, et al. to seek a declaration 

of the Act's unconstitutionality. In that event, there would 

be no need for a three-judge panel. However, if-Mr. Nixon 

concluded, as he has, that an injunction against the statute 

is the only \<lay to protect his rights - because a request for 

declaratory relief will not prevent the injury he will suffer 

from the implementation of the Act in the interim. - then the 

mandatory three-judge provision of 28 u.s.c. §2282 comes into 

play and nothing in §l05(a) of the Act purports to confer on a 

single judge the authority to do what 28 U.S.C. §2282 says must 

be done by three judges of the district court. 
' 

.. 

., 
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That Congress did not intend to negate the pre .ions 
. \ 

of 28 u.s.c. §2282 is evi1enced by a careful reading of lOS(a) l , I 

which reveals no reference ~;;hatsoever to a "single-judge" panel. 

To conclude that congress so intended, this Court would have to 

interpret the words "The United States District court for the 

District of Columbia" as meaning only a single-judge punel 

thereof as opposed to a thrc~e-·judgr= panel. Such un intcrprcta-

tion would fly in the face of the fact that three-judge panels 

appointed under the provisions of 28 u.s.c. §2282 and §2284 

constitu·te "The United States District court for the District 

of Columbia" the same as does a single-judge thereof. '.Phis 

unusual interpretation should not be attributed to the language 

of the Act when there is no specific Congression<'ll C!irr.'ctiue to 

do so. Similarly, the specific requirements of 28 u.s.c. §2282 

cannot yield to a statute thut does not directly purport to 
4/ 

supercede its effect. 

Those who may oppose appointment of a three-judge panel 
of the United States District court for the District of 
Columbia will no doubt argue that despite the language of 
§lOS(a), the intent of congress in amending the mandatory 
three-judge court provision was to confer on this court juris­
diction over all future challenges to the Act. Although 
there may be those \·lho lobbied various congressmen for that 
purpose and even congressmen who desired to achieve that 
result, the fact is that the language of the statute will not 
support it. Moreover, the sole legislative history on the 
point (the floor comments .of Mr. Brademas) is certainly 
ambiguous at best. In floor colloquy with congressman Dennis, 
Mr. Brademas answered the question of why r-1r. Nb~on \•.Tas being 

I 

i 
·I 

deprived of his ability to challenge the legislation in his 1 
home district of southern [sic] california by stating (continued) 

' 

;o· 
'l' :~:at 

\~.y· 
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j1 
I 
I 

I 
I 
1 Under the circumstances, there is imply is no sound 

I 

I . 
I basis to conclude that the requirements of 28 U.S_.C. §2282 

have been superceded by inference supported only by nearly 

I non-existent, and then equivocal, 

1' point. 

legislative history on the 

II 

III. Gonzalez v. Automatic~loyees Credit 
Union, et_~_!_. Is Inapplicable. 

i 
• i 

I. 

I, 

. 1 
mati c Emoloyees credit Un1on, et al., ___ u.s. ____ , 43 L.\"7. 

4025 does not support a denial of plaintiff's application for 

convention of a three-judge panel. Gonzalez involved an appeal 

to the Supreme Court from ~ three-judge district court decision 

dismissing plaintiff's comflaint'for lack of standing. Gonzalez 

argued that appellate jurisdiction fCStcd in the Supreme court 

under 28 u.s.c. §1253. The court held that plaintiff's route 

for appeal \-las to the court of appeals, not the Supreme Court. 

Although the dismissal of Gonzalez' complaint cl~arly had the 

effect of denying him the injunction he sought, the Court noted 

that the dismissal was based on a jurisdictional point and did 

not go to the merits of the constitutional issues. 

4/ continued from preceding page 

"The answer to that question is, of course 
if my colleague from Indiana will yield 
further - most of the materials which are 
presently involved in this particular matter 
are located here within the District of 
Columbia or the Metropolitan washington area, 
and most of the participants, moreover, are 
in this area. Cong. Rec. Vol. 120, daily, copy, 
H.ll444, December 9, 1974. 

The ans\·ler certainly implies that congress • objective was to 
restrict jurisdiction to the United states District court for 
the District of Columbia but was not related to the requirement 
of a single versus a three-judge panel thereof. 

I 
I 
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I ~ 
1 The Gonzalez opinion has had the ~ffect of c~~ting 

l[bac~ ~he instances in which appeals from thJee-judge panel 

dec1.s1.ons will lie in the Supreme Court, a result which reflects 

the court's desire to restrict its mandatory revie~;.;r docket to 

those cases falling strictly within 28 U.S.C. §1253. But nothing 

in Gonzalez cuts back or otherwise affects the propriety of 

convening t.hree-judge panc;ls required under 28 U.S.C. §2282. 

A ll· l:JUH.i:OJ.CL. Hl'~l.t::.Lj V..t.l.C'-.:1-;.:) '-·'·""'i ~'l:'t-''-·~·'-'·'"'~· 

to the panel's decision once convened. 

IV. The Complaint Formally Alleges a 
Basis for Equiable Relief. 

.. the 

The only additioltl consideration befo.re the Court 

respect to the three-Ludge ~ourt application is whether 

complaint form::::.lly all\cges u busis for ec;,ruitable relief • 

i 
' 'I .. 

The complaint clearly requests a preliminary and permanent 

injunction against enforcement of an Act of congress; relief 

that cannot be granted by a single-judge court. The complaint 

also alleges that the injury plaintiff will suffer will be 

irreparable and not compensable by monetary damages. And the 

complaint alleges the threatened danger is imminent. These 

allegations, if proven, form a basis for grant of an injunction. 

' 
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l A 1d because all allegutions in the complaint must be tak· as 

·true for purposes of the three-judge court application, Goosby v. 

I 

,, 

osser, 409 U.S. 512, 521 n.7, (1973), the three-judge panel 

must be appointed. 

December 23, 1974 

. rj!_r __ , ----
RAYHo;.~ G.1/fi~RROCA . =::::::::;;;::; 

Miller, Cassidy, Larroca & Lewin 
1320 19th Street, N.W., Suite 500 
Washington, D.C. 20036 
(202) 293-6400 

Attorneys for Plaintiff Nixon 
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t TIFICATE OF SERVICE 

I hereby C( _ ~-ify that I caused a copy of the foregoing 
' 

"S"pplemental Hemorandum in Supportof AppliCation for Appointment! 

of a Three-Judge Panel of This Court" to be served by hand this i 

d 
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23rd day of December, 1974, to the following: 

Erwin Goldblum, Esquire 
Civil Division 
Department of Justice 
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R. Stan Mortenson 




