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FOR TIII:: DI::.;TIUCT OF CuLtl?·lBI.i\ 

RICHARD H. NIXON 

Plaintiff 

v. 

ARTHUR F. SAMPSON, et al., 

· Defendants 

and· 

THE REPORTERS C0~1NITTEE FOR FREEDOM OF 
THE PRESS 

Plaintiffs 

v. 

0 R.D E R 

.,s 
: C.A. No. 74-1518 

. . 

. . 

. . 

. . 
: 

NOV 7 1374 

·Upon consideration of the Mo·tion for Leave to Take 

Depositions and to Inspect Storage Areas Prior to the Expiration 

of ·30 day_s After Seryice of Summons, pursuant to Rules 30 (a) and 

34(b) of the Federal Rules of Civil Procedure, the Points and 

. . 
Authorities in support of and in opposition thereto, and it 

appearing to the Court that waiver of the 30-:day rule would be 

in the best interests of a fair and 'proper disposition of the 

issues bu~ that an inspection of the storage areas would not be 

proper at this time, it is, by the Court, this 7 -(1_ day of 

November, 1974, 

.,uf!u--
~-. (,> .. 
' <-' 

~~ 
~--., 

., 
.... .;,.· 
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is, h2rcby gr~nted, snid depositions to crnnmcnce on Friday, 

November 8, 1974, and terminate at the close of business on 

Wednesday, November 13, 1974; <::nd it is 
... 

FURTHER QPJ")ERED, that the 'cL.-.c, ~-lace and person to be 

deposed shall be by the agreemen-t of the parties; and it is 

FURTHER ORDERED, that the deponents shall bring to the 

depositions the requested materials, and may raise any 

privilege as to any or all of the materials at that time; and 

upon the assertion of any such privilege, the dispute shall be 

presented-to the Court for resolution on November 15, 1974, or · 

before, as an emergency matter if essential to the fair 

administration of justice, along with the materials in question, 

which shall be under seal; and it .is .. 

FURTHER ORDERED, that counsel for all of the parties 

shall be g.i,ven the opportunity to be present at the dep-ositions; 

and it is 

FURTHER ORDERED, that the-Motion to Enter and Inspect 

.Storage Areas·~tontaining_the Materials in Dispute be, and the 

_same· -is, hereby den,ied, but in lieu thereof, the Defendants, in 

conjunction with counsel for Hr. Nixon, shall file with the 

Court and serve on all .counsel any existing lis.ts or statements 

categorizing and/or·describi~g the materials in issue, but which 

do not reveal the conten~s ·thereof, and if such lis~s or state-

ments do not exist, the Defendants, in conjunction with counsel 

for Mr. Nixon, shall prepare a stateme~t which describes, with 

' as much particularity as is reason2bly possible in the time 

available, the categories of the materials, said statements to 

·be filed with the Court and served on all parties o~·:o~~~ore 
f ~;( :t;,• ~ 
\ ~· ' 
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twelve o'cJ.ock noon, Thurscl;:ly, Novoml>er 14, 1974. 

November 7, 1974 

\ 

... 

. ~. 

'\..;-

I' 
I 
\ 



''<...; 

' . 

FOI~ '.i.'IIE l)I~;TIUCT OI' CuLUi·liHA 

RICW\RD H. NIXON 

Plaintiff 

v. 

ARTHUR F. SA~iPSON, et a.l., 

· Defendants 

and· 

THE REPORTERS C0~1NITTEE FOR FREEDOH OF 
THE PRESS 

Plaintiffs 

v. 

ARTHUR F. SAMPSON, et al., 

Defendants 
and 

LILLIAN HELLHAN, et al., 

Plaintiffs 

v. 

ARTHUR F. SAHPSON, et al., 

Defendants 

0 R.D E R 

. . 

. . 
.II 

: C.A. No. 74-1518 

. . 

. . 
: 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

NOV 7 1374 

·upon consideration of the Motion for Leave to Take 

. . 
Depositions and to Inspect Storage Areas Prior to the Expiration 

of ·30 day_s After Seryice of Summons, pursuant to Rules 30 (a) and 

34{b} of the Federal Rules of Civil Procedure, the Points and 

. . 

Authorities in support of and in opposition thereto, and it 

appearing to· the Court that waiver of the 30~day rule would be 

in the best interests of a fair and "proper disposition of the 

issues but that an inspection of the storage areas 'vould not be 

7~ proper at this time, it is, by the Court, this day of 

November, 1974, 



is, horcby grilntcd, said depositions to commence on Frid2y, 

Nove~lor 8, 1974, and terminate at the close of business on 

Wednesduy, November 13, 1974: and it is 

FURTHER ORDEEED, that the tL.ie!, }_.lace and person to be 

deposed shall be by the agreement of the parties; and it is 

FUH.'rHER OPJJEEED, that the deponents shall bring to the 

depositions the requested rnateria1s, and may raise any 

privilege as to any or all of'the materials at that time; and 

. 
upon the assertion of any such privilege, the dispute shall be 

presented-to the Court for resolution on November 15, 1974, or -

before, as an emergency matter if essential to the fair 

administration of justice, along with the materials in question, 

which shall be under seal; and it .is .. 

FURTHER ORDERED, that counsel for all of the parties 

shall be g~ven the opportunity to be present at the depositions; 
, ... _ 

and it is 

FURTHER ORDERED, that the Hotion to Enter and Inspect 

.Storage Areas''containing. the Haterials in Dispute be, and the 

same··is, hereby denied, but i~ lieu thereof, th~ Defendants, in 
- . ~ -

co~junc~~on.with-counsel for Mr~ Nixon, shall file with ~he 

- -
Court and serve on all .counsel any existing lis.ts or statements 

categorizing and/or·describi~g the materials in issue, but which 

d~ not reveal the cont~nts ·thereof, and if such lists or state-

ments do not exist, the Defendants, in conjunction with counsel 

for Mr. Nixon, shall prepare a statement which describes, with 

as much particularity as is reasoncbly possible in the time 

available, the categories of the mate.rials, said statements to 

·be filed with the Court and served on all parties Qn' O'lZ> be fore 
·' • <',... . 

. . , C.' 

~- ~~~ 
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b'lclvo o'clock noon, 'L'hursd2..y, November 14, 1974. 

November 7, 1974 

\ 

., 

@vttdfd-eL~~-
CJ~arlcs "R. Ricr~ 

Un~ted States Dis~ l - Judge 

, -

r 
\ 
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UNI'l'ED STl\TES DISTRICT COURT 
FOR THE DIS'fRICrr OF COLUHJ3IA 

RICHARD M. NIXON 

Plaintiff 

v. 

ARTHUR F. SAMPSON, et al., 

Defendants 

and 

. . 

. . 
: 

. . 

THE REPORTERS COMMITTEE FOR FREEDOM OF : 
THE PRESS, et al., 

Plaintiffs 

v. 

ARTHUR F. SAMPSON, et al., 

Defendants 

and 

LILLIAN HELLMAN, et al., 

Plaintiffs 

v. 

ARTHUR F. SAMPSON, et al., 

·Defendants 

ORDER 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

C.A. No. 74-1518 

EJ.C.ED. 
NOV "( 1974 

Upon consideration of the Motions for Modification of the 

- . 
Order of .the Court of October 31, 1974, the Points and Authorities 

in support of and in opposition thereto, and it appearing to 

the court that the provision in the Order of the Court of 

October 22, 1974 (page three, lines nine and .ten), as amended 

by the Order of the Court of October 31, 1974, which provides 

that access "shall be afforded under current access procedures 

established by Defendants", is no longer viable due to the 

confusion on the part of the 

entail, it is, by the Court, 

parties:;];. to what 

this 1 v day of 

\"" ~ ~ J·~·o , 
' <"\ these procedure'S 

November, 197~~-, 
.·· 

ORDERED, that the first full paragraph of page three of 



' . 

the Supplemental Order of the Court ~f October 22, 1974, 

as amended by the Order of the Court of October 31, 1974, 

be, and the same is, hereby further amended to provide as 

follows: 

"FURTHER ORDERED, that any person either now 
or previously a member of the White House Staff, or 
any defendant in the \'latergate criminal trial, now 
pending before the Honorable Judge John J. Sirica, 
or the Special Prosecutor, shall be afforded access, 
solely for purposes relating to criminal investi­
gations or prosecutions, under the following 
procedure: 

and it is 

1~ a request for access shall be delivered 
to Mr. Philip W. Buchen,or his designated 
agent, who shall advise counsel for Mr. 
Nixon and the Special Prosecutor, as well 
as this Court, of the request~ and 
2. upon receiving the consent of counsel 
for Mr. Nixon, said person shall be given 
access, in the presence of an agent of 
the Secret Seryice, to said materials which 
·comprise or comprised his or her files while 
a member of the White House staff, with or 
without.his or her attorney present, and 
shall be allowed to review and make notes 
regarding said materials; and 
3. any person having access under this 
procedure who wishes ·to make photostatic 
copies shall designate and itemize those 
materials and serve notice ·of same upon 
.counsel for Mr. Nixon, Mr. Buchen, or his 
designated agent, the Special ~rosecutor, and 
th~s Court; and . 
4. counsel for Mr. Nixon or Mr. Buchen,or 
his designated agen~shall give or withhold 
their consent, and if consent is withheld by 
either or both, photostatic copies shall not 
be made, and in such instances, the reasons 
for withholding such consent shall be given 
to the pe~son requesting such copies and the 
Court; and 
5. when photostatic copies are provided; they 

. shall be returned promptly to the Defendants 
when. the purpose_ for which they have been made 

has been served; and it is " 

FURTHER ORDERED, that any person who has been given 

access under the above procedure prior to this Order and has 

made photostatic copies shall forthwith comply with provisions 

4 and 5 of the above procedure, and upon the withholding of 



consent to any item, said photostatic copy shall be 

immediately returned to Hr. Philip Buchen1 or his-designated 

agent; and it is 

FURTHER ORDERED, that the Orders of the Cour~ of 

October 22, 1974 and October 31, 1974 shall remain in 

full force and effect except as herein modified. 

Charles R. Ri 
United States Judge 

November 7, 1974 

.. 

..... 

. \ 

/ 

• 

. -. ·. 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

RICHARD M. NIXON 

Plaintiff 

,. 

. . 

v. 
_ .. 

C.A. No. 74-1518 

ARTHUR F. SAMPSON, et al., 

Defendants 

and 

. . 

THE REPORTERS C~1MITTEE FOR FREEDOM OF : 
THE PRESS, et al., 

Plaintiffs 

v. 

ARTHUR F. SAMPSON, et al., 

Defendants 

and 

LILLIAN HELLMAN, et al. , 

Plaintiffs 

v. 

ARTHUR F. SAMPSON, et al., 

·Defendants 

ORDER 

. . 

. . 
: 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

E:J .t:.E D 
NOV 71974 

JhME$ E. 0/~NEYJJ CJer!\ 

Upon consideration of the Motions for Modification of the 

Order ~f _the Court· ot: October 31, 1974, the Points and Authorities 

in support of and in opposition thereto, and it appearing to 

the Court that the provision in the Order of the Court of 

October 22, 1974 (page three, lines nine and ten), as amended 

by the Order of the Court of October 31, 1974, which provides 

that access "shall be afforded under current access procedures 

established by Defendants", is no longer viable due to ~e 
. f OJ(;.·,. 

confusion on the part of the parties~ to what 

entail, it is, by the Court, this 1 v day of 

_,_: -~· v '\. 

these .. ·l?"rocedu~~s 
~- .. . .. __ ; ; 

"" ~"':. 

ORDERED, that the first full paragraph of page three of 



' . 

the Supplemental Order of the Court ~f October 22, 1974, 

as amended by the Order of the Court of October 31, 1974, 

be, and the same is, hereby further amended to provide as 

follows: 

"FURTHER ORDERED, that any person either now 
or previously a member of the White House Staff, or 
any defendant in the Watergate criminal trial, now 
pending before the Honorable Judge John J. Sirica, 
or the Special Prosecutor, shall be afforded access, 
solely for purposes relating to criminal investi­
gations or prosecutions, under the following 
procedure: 

and it is 

1~ a request for access shall be delivered 
to Mr. Philip w. Buchen,or his designated 
agent, who shall advise counsel for Mr. 
Nixon and the Special Prosecutor, as well 
as· this Court. of the r~quest~ and 
2. upon receiving the consent of counsel 
for Mr. Nixon, said person shall be given 
access, in the presence of an agent of 
the Secret Seryice, to said materials which 
·comprise or comprised his or her files while 
a member of the White House staff, with or 
without-his or her attorney present, and 
shall be allowed to review and make notes 
regarding said materials; and 
3. any person having access under this 
procedure who wishes ·to make photostatic 
copies shall designate and itemize those 
materials and serve notice ·of same upon 
.counsel for Mr. Nixon, Mr. Buchen, or his 
designated agent, the Special Prosecutor, and 
th~s Court; and . 
4. counsel for Mr. Nixon or Mr. Buchen,or 
his designated agent., shall give or withhold 
their consent, and if consent is withheld by 
either or both, photostatic copies shall not 
be made, and in such instances, the reasons 
for withholding such consent shall be given 
to the pe~son requesting such copies and the 
Court; and 
5. when photostatic copies are provided~ they 

. s·hall be returned promptly to the Defendants 
when.the purpose for which they have been made 

has been served; and. it is " 

FURTfillR ORDERED, that any person who has been given 

access under the above procedure prior to this Order and has 

made photostatic copies shall forthwith comply with provisions 

4 and 5 of the above procedure, and upon the withholding of 



consent to any item, said photostatic copy shall be 

immediately returned to Mr. Philip Buchen1 or his designated 

agent; and it is 

FURTHER ORDERED, that the Orders of the Cour~ of 

October 22, 1974 and October 31, 1974 shall remain in 

full force and effect ex~ept as herein modified. 

November 7, 1974 

....... 

. \ 

.. 

Charles R. ~~~ey 
United St~tes_ DL:JLict Judge 

.. 

' . 

• 
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l!)rpartment of jnstit:t 

filashington, 18.ct. 205;0 

MR. BUCH~N 

ASSISTANT ATTORNEY GENERAL 
CIVIL DIVISION 

November 12, 197 4 

William E. Casselman II, Esq. 
Office of Counsel to the President 
Old Executive Building 
Washington, DC · 

Mr. Thomas P. Wolf 
Office of Presidential Papers 
Old Executive Office Building 
Washington, DC · 

Re: Richard M. Nixon v. Arthur F. Sampson, 
et aT.·, C.A.· No. 74-1518 

Gentlemen: 

The Reporters Committee for Freedom of 
the Press, et al. v. Arthur F. Sampson, 
et al., C.A. No. 74-1533 · 
Lillian Helliiian, et a!. v. Arthur F. 
Sampson, et aT.,: C.A. No·. 74-1'511 

Enclosed find the following documents for your files 
in connection with the above-entitled consolidated actions: 

1. Memorandum in support of the Joint Motion of 
Defendants and the Special Prosecutor for 
Modification of the Temporary Restraining 
Order. · 

2. Opposition to Motion for Preliminary Injunction 
in C.A. No. 74-1533; Opposition to Motion for 
Preliminary Injunction in C.A. No. 74-1511; 
Memorandum in support of Defendants' Opposition 
to Motions for Preliminary Injunction; Proposed 
Order. 

3. Memorandum of Lillian Hellman, et.al. in support 
of the Motion of The Reporters Committee for 
Freedom of the Press, et al. for a Preliminary 
Injunction and in Opposition to the Motion of 
Richard M. Nixon for a Preliminary Injunction. 

',:. ~· ( !:i /?'if 
~ \, 

'._:~ \ 
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4. Memorandum of the Special Prosecutor in Response 
to Motions for Preliminary Injunctions. 

5. Memorandum of Intervenor in Opposition to Motion 
of Richard M. Nixon for Preliminary Injunction 
and in support of Motions of Intervenor and the 
Reporters' Committee et al. for Preliminary 
Injunction. 

6. Motion of Plaintiff Nixon to Dismiss Complaint 
of Intervenor - Anderson. 

7. Brief on Richard M. Nixon on Motions for Preliminary 
Injunctions. 

8. Appendix to Brief of Richard M. Nixon. 

9. Affidavit of Mack Thompson. 

10. Affidavit of Clement E. Vose. 

11. Affidavit of James MacGregor Burns. 

12. Memorandum of Plaintiffs, The Reporters Committee 
for Freedom of the Press, American Historical 
Association, American Political Science Association, 
et al., in support of Motion for Preliminary 
Injunction 

bp 
Enclosures 

Sincerely, 

~4 
Beverly Posey, secretary to 

CARLA A. HILLS 
Assistant Attorney General 

Civil Division 



THE WHITE HOUSE 

WASHINGTON 

November 13, 1974 

Dear Carla: 

Finally I have had a chance to study the legal memoranda 
filed this week with Judge Richey for the Federal defendants 
in the Nixon-Sampson litigation. 

You and your colleagues have done superb work in preparing 
these memoranda, and I am most grateful to all of you. It 
is hard for me to believe that any group of lawyers could 
produce such complete and well-reasoned, well-documented 
and well-written arguments even if they were given a much 
longer time than you had. I consider your accomplishments 
a true legal miracle, and my esteem for your skills and 
alacrity is boundless. 

Again, many thanks and warmest regards. 

The Honorable Carla A. Hills 
Assistant Attorney General 
Room 3143 
Department of Justice 
Washington, D. C. 20530 

cc: Attorney General Saxbe 
Larry Silberman 

Sincerely yours, 

<fJJ2 
Pliilip W. Buchen 
Counsel to the President 

. ~~) ,_' 

"'r.-~ 

_/ .. , ~-""·. 





TH E · V/HiTE HOUSE 

W ASHINGTON 

No\~ember 13. 1974 

Dear Mr. Goldbloorn: 

Following are my corrections of transcript Volume I of my 
Deposition taken November 11, 1974, at 3:30 p.m., re 
Nixon, et al., v. Sampson, et al., CA Nos. 74-1518, 
74-1533, and 74-1551: 

Page 4, line 11 - change 11for 11 to "to" 

Page 4, line 23; page 5, line 15; page 6, line 2 -
change "Bussard" to "Buzhardt" 

Page 6, line 21 - change "P'' to "B11 

Page 7, line 10 - insert at end of line the word "I" 

Page 7, line 13 - insert "," after "prosecution" 

Page 8, line 11 - strike "• 11 and "words"· 

Page-8, line 16 change "in11 to "on" 

Page 10, line 2 change "have" tp "had" 

Page 10, line 21 - strike "as being" 

Page 10, line 22 -·strike ", 11 and replace with 11 II 

Page 12, line 3 - correct spelling of "balement" to 
''bailment" 

Page 12, line 7 - strike one "that" 

Page 12, line 10 - correct spelling of "were" t<? 

.. -· 



- 2-

Page 16, line 12 - strike "and" 

Page 17, line 10 - s trike "between" and"," 

Paae 20, line 12 - strike the word "that" at both Q 

places 

P a ge 21, line 16 - strike 
s e ntence togethe r 

It I I . and the "And" and run 

Page 22, line l - replace ", 11 with ". " 

Page 22, line 18 - strike one "in that'' 

Page 23, line 9 - strike 11that" and replace with 
"the Nbcon agreement" 

Page 23, line 18 - strike second ", 11 and replace 
with word "also" followed by "." and strike "that" 
and capitalize first letter of "the" 

Page 24, line 15 - strike the first "the" 

Page 28, line 15 - the number should be "2107 11 

Page 28, line 16 - replace "the" with small "a" 
and strike "," at end 

Page 28, line 17 - replace the first "the" with "also totr 

Page 28, line 18 - replace "deposited 11 with "deposi t of" 

Page 28, line 23 - strike II II 
I 

Page 30, line 14 - strike "that" 

Page 30, line 16 strike "so" 

, 
/ 



-3 -

Pa.ge 3'2. lines 4 and 5 - strike "avoid trying" 
a~c! replace with "t~y" 

Page 32. line 17 - replace "have" with "had" 

Page 32, line 20 - strike "either that 11 

Honorable Irwin Goldbloom 
Acting Deputy Assistant 

Attorney General 
Room 3607 
Department of Justice 
Washington, D •. C. 20530 

Sincerely yours. 

f~::::?:A 
Counsel to the President 

.. 
/ 



TH E WH i T E H O USE 

W ASHIN G TON 

No~.rem.ber 13, 1974 

Dear }11r. Goldbloom: 

Following are my corrections of transcript Volume I of m y 
Deposition taken November 11, 1974, at 3:30 p.m., r e 
Nixon, et al., v. Sampson, et al., CA Nos. 74 -1518, 
74-1533, and 74-1551: 

Page 4, line 11 - change "for" to "to" 

Page 4, line 23; page 5, line 15; page 6, line 2 -
change "Bussard" to "Buzhardt" 

Page 6, line 21 - change "P" to "B" 

Page 7, line 10 - insert at end of line the word "I" 

Page 7, line 13 - insert 11
," after "prosecution" 

Page 8, linell- strike ","and "words" 

Page 8, line 16 change "in" to "on'' 

Page 10, line 2 - change "have" tp "had" 

Page 10, line 21 - strike "as being" 

Page 10, line 22 -"strike ","and replace with 11
--

11 

Page 12, line 3 - correct spelling of "balement" to 
' 'bailment'' 

Page 12, line 7 - strike one "that" 

. .. 

<!) 

~ 

Page 12, lilie 10 - correct spelling of "wer e" t 'wherJ} 



.. 
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Pa~e 16, line 12 - stri.ke "and ' ' 

Page 17, line 10- strike "between" and 11
,

11 

Page 20, line 12 - s trike the word "that" at both. 
places . 

Page 2.1, line 16 - s trike 
s entence together 

II II . and the "And 11 and run 

Page 22, line 1 - repl a c e 11
, " with 11

• " 

Page 22, line 18 - strike one "in that" 

Page 23, line 9 - strike "that" and replace with 
11the Nixon agreement" 

Page 23, line 18 - strike second ", " and replace 
with word "also" followed by "."and strike " that" 
and capitalize first letter of " the" 

Page 24, line 15 - strike the first "the" 

Page 28, line 15 - the number should be "2107" 

Page 28, line 16 - replace "the" with small "a" 
and strike "," at end 

Page 28, line 17 - replace the first "the" with "also to" 

Page 28, line 18 - replace "deposited" with "deposit of" 

Page 28, line 23 strike II II 
• 

Page 30, line 14 - strike "that" 

Page 30, line 16 - strike "so" 

' . 



-3 -

P~ge 3'2, lines 4 and 5 - strike "avoid trying" 
a nd replace with "t~y" 

Page 32, line 17 - replace "have" with 'had" 

Page 32, line 20 - strike "eithe r that" 

Honorable Irwin Goldbloom 
Acting Deputy Assistant 

Attorney General 
Room 3607 
Department of Justice 
Washington, D. C. 20530 

Sincerely yours, 

f~:::~ 
Counsel to the President 

/ 





THE WHITE HOUSE 

WASHINGTON 

November 14, 1974 

Dear Mr. Goldbloom: 

Following are my corrections of transcript Volume II of my 
Deposition taken November 12, 1974, at 10:15 a.m., re 
Nixon, et al., v. Sampson, et al., CA Nos. 74-1518, 
74-1533, and 74-1551: 

Page 8, line 15 - change "Keuper" to ''Kauper" 

' Page 16, line 7 -delete ''to--'' 

Page 16' line 13 - insert "and" after comma 

Page 23, line 4 - change "seeing" to "saying" 

Page 30, line 16 - change "Saxby" to "Saxbe" 

Page 34, line 23 - delete the word "or" and move 
next quotation mark to just before "in" 

Page 35, line l - move first quotation mark to just 
before "in" 

Page 35, line 2 - drop the "s" from'seems"and add 
"s" to the word "letter" 

Page 42, line 18 - delete "of the fact" 

Page 44, line 16 - change "B." to small "v." 

Page 45, line 12 - insert comma after "or" 

Page 46, line 6 - delete "to" 

Page 59' line 19 - insert comma after "or 11 

.. 



-2-

Page 63, line 20 - change "But" to "What" 

Page 64, line 11 - delete "principle" and insert 
"principal one" 

Page 65, lines 8, 9 and 10 - delete and change to 
read as follows: ''gan, but I am temporarily here 
I mean I don't know how long I'm here --at the 
Jefferson Hotel." 

Page 65, lines 15 and 16 - delete "on the Committee 
to--the Domestic Council Committee'' 

Page 71, line 10- insert before dash "I could" 

Page 77, line 8 - change "memorandum" to "memoranda" 

Page 79, line 6 - change "Raleigh" to "Rowley" 

Sincerely yours, 

:C~.~~ 
Counsel to the President 

Honorable Irwin Goldbloom 
Acting Deputy Assistant 

Attorney General 
Room 3607 
Department of Justice 
Washington, D. C. 20530 

-.,_ .... ,.,_ 



THE WHITE HOUSE 

WASHINGTON 

November 14, 1974 

Dear Mr. Goldbloom: 

Following are my corrections of transcript Volume II of my 
Deposition taken November 12, 1974, at 10:15 a.m., re 
Nixon, et al. , v. Sampson, et al., CA Nos. 74-1518, 
74-1533, and 74-1551: 

Page 8, line 15 change ''Keuper" to "Kauper'' 

Page 16, line 7 - delete ''to-- 11 

Page 16, line 13 - insert ''and'' after comma 

Page 23, line 4 - change "seeing" to "saying" 

Page 30' line 16 - change "Saxby" to "Saxbe" 

Page 34, line 23 - delete the word "or 11 and move 
next quotation mark to just before "in" 

Page 35, line 1 - move first quotation mark to just 
before "in" 

Page 35, line 2 - drop the "s" from'lseems"and add 
11 s" to the word "letter" 

Page 42, line 18 delete "of the fact" 

Page 44, line 16 change "B." to small "v. 11 

Page 45, line 12 - insert comma after "or" 

Page 46, line 6 - delete "to 11 

Page 59, line 19 - insert comma after "or" 

.. 
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Page 63, line 20 - change "Butt' to ~~'What" 

Page 64, line ll - delete "principle 11 and insert 
"principal one" 

Page 65, lines 8, 9 and 10 - delete and change to 
read as follows: "gan, but I am temporarily here 
I mean I don't know how long I'm here -- at the 
Jefferson Hotel." 

Page 65, lines 15 and 16 - delete "on the Committee 
to--the Domestic Council Committee" 

Page 71, line l 0 - insert before dash ''I could" 

Page 77, line 8 - change "memorandum" to "memoranda" 

Page 79, line 6 - change "Raleigh" to "Rowley" 

Sincerely yours, 

:I:fN~~ 
Counsel to the President 

Honorable Irwin Goldbloom 
Acting Deputy Assistant 

Attorney General 
Room 3607 
Department of Justice 
Washington, D. G. 20530 



-- ~- -- .... 

THE WHITE HOUSE 

WASHINGTON 

November 14 .• 1974 

Dear Mr. Goldbloom: 

. Following are my corrections of transcript Volume II of my 
Deposition taken November 12, 1974, at 10:15 a.m., re 
Nixon, et al., v. Sampson, et al., CA Nos. 74-1518, 
74-1533, and 74-1551: 

... 
Page 8, line 15 - change "Keuper" to ''Kauper" 

Page 16, line 7 delete "to--" 

Page 16, line 13 - insert "and" after comma 

Page 23, line 4 - change "seeing" to "saying" 

Page 30, line 16 - change "Saxby" to "Saxbe" 

Page 34, line 23 - delete the word "or" and move 
next quotation mark to just before "in" 

Page 35, line 1 - move first quotation mark to just 
before "in" 

Page 35, line 2 - drop the "s" from'seems"and add 
"s'' to the word "letter" 

Page 42, line 18 - delete "of the fact" 

Page 44, line 16 - change "B. " to small "v." 

Page 45, line 12 - insert comma after "or" 

Page 46, line 6 - delete "to" 

Page 59, line 19- insert comma after "or" 

.. 



-2-

Page· 63, line 20 - change "But" to "What" 

Pag0 64, line 11 - delete "principle 11 and insert 
"principal one" 

Page 65, lines 8, 9 and 10 - delete and change to 
read as follows: "gan, but I am temporarily here 
I mean I don't know how long I'm here ·--at the 
Jefferson Hotel." 

Page 65, lines 15 and 16 - delete "on the Committee 
to--the Domestic Council Committee" 

Page 71, line 10- insert before dash "I could" 

Page 77. line 8 - change "memorandum'' to "memoranda" 

Page 79. line 6 - change "Raleigh" to "Rowley" 

Sincerely yours, 

:c~~~ 
Counsel to the President 

Honorable Irwin Goldbloom 
Acting Deputy Assistant 

Attorney General 
Room 3607 
Department of Justice 
Washington, D. C. 20530 
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Re: 

Dear Judge Richey: 

C .. l~ . l·!O . 

C.A. No. 

For the c onvenience o f those using our b~ief, 

L.S.Nt4., J ~ .. 
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UNITED STN?ES DISTRICT COURT (. . .-. 
FOR THE DIS'l'RICT OF COLUL,lBIA 

RICHARD M. NIXON, 

Plaintiff, 

v. 

ARTHUR F. SAMPSON, et al., 

· .. .Defendants. 

THE REPORTERS COHHITTEE FOR 
FREEDO~ OF THE PRESS, et al., 

Plaintiffs, 

v. 

ARTHUR F. SAMPSON, et al., 

Defendants. 

) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

. ) 
) 
) 
) 
) 

------------------~----------~) .> 
LILLIAN HELLMAN, et al., 

Plaintiffs, 

v . 

A.~THUR ·F . SA11PSm~, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

----------~----------------~) 

Civil No. 74-1518 

Civil No. 74-1551 

REPLY H.E~10RANDUH OF THE SPECIAL PROSECUTOR 
IN SUPPORT OF HODIFICATION OF THE 

TEHPOP..ARY RE.STP..AINING ORDER 

The Special Prosecutor submits this reply memorandurn in 

support of the Joint Motion of the Special Prosecutor and 

defendants Arthur F. Sampson, Philip W. Buchen, and H. Stuart 

Knight for modification of the temporary restraining order of 

this Court to allm·; implementation of the November 9, 1974 

Agreement reached by those parties. \Z$<-:.z;f,f-~1 
That Agreement is premised upon the personal detennina-

t I 

f ") ,.,I ' "\] ,.,__ 1 07Ll 
tion of P~esident Gerald R. Ford that the public ir.rt~re.·st· and 
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the due administration of justice require that the Special 

Prosecutor have prompt and effective use of those presidential 
. 
materials of the Nixon Administration that are relevant and 

important to investigations and prosecutions within the juris-

diction of the '\17atergate Special Prosecution Force. Pur-

suant to the Agreement the Special Prosecutor may conduct 

limited searches for those materials under specified procedures. 

Since implementation -of the Agreement is dependent upon modi-

fication of this Court's temporary restraining order, defendants 

and the Special Prosecutor moved on November 11, 1974 for a 

modification of that Order. 

As we have argued to the Court, the incumbent President 

has a right to use the materials compiled during the Adminis­

tration of a former President. This right exists whether or 

not the former President is deemed the "owner" of the .. 
1/ 

material.- See Folsom v. Harsh, 9 Fed. Cas. 342, 347 (D. 

Mass. 1841). 

This principle is central to the rights and obligations 

of the irtcurnbent President under Article II of the Constitution 

to "take Care that the La\vS be faithfully executed," and it 

consistently has been followed by past Presidents as a 

necessary accommodation to the overriding needs of the govern­

ment. For example, as was pointed out in the memorandun in 

support of the Joint Motion, after President Roosevelt's 

death President Truman had unrestricted use of the papers of 

!/ Counsel for l·lr. Anderson has expressed the view that we 
can have the right to use these materials on~y if the Government 
is deemed their mvner. This -is obviously incorrect since the 
very case relied on to establish m·mership in the President-­
Folsom v. Marsh--is the same case which sets forth the prin­
ciple we are urging here. This right, clearly a limited 
property right to the information in the materials, has been 
likened to an easement in real property. 
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the Roosevelt Administration concerning the conduct of vlorld 

War II. See In re Roosevelt's Will, 73 N.Y.S.2d 821, 825 

(Surr. Ct. Dutchess Co. 1947}. More recently, President Nixe~ 

·was given access to papers stored in the Lyndon B. Johnson 

Library in Austin, Texas when such materials pertained to 

current government functions. Indeed, as the letters from 

defendant Buchen to counsel to Hr . Nixon (attached to Nixon 

Exhibit No. 5} clearly indicate, copies of many files and 

other dqcuments of the Nixon Administration presently are be 

used by President Ford and his subordinates to conduct the 

business of the United States. Those copies are now treated 

as files of the Ford Administration. 

In opposing the Joint Motion·, plaintiff Nixon has not 

challenged the principle of Folsom v. Marsh, supra; nor has 
. 

denied that the pri~ciple has been followed by ~reviOUfo 

Administrations as well as by President Ford. Plaintiff 
. - . 

opposes implementation of the November 9 Agreement, hm·Tever, 

on the ground that implementation would constitute an 

unreasonable search and seizure in violation of the Fourth 

Arnendme~t. 

The notion that the government could be prohibited by 

the Fourth Amendment from having~access to materials (a) \vhi.:.:: 

are lawfully within its possession, (b) "\'1hich were produceci. 

in the course of official government business by government. 

employees using government facilities, and (c) which the 

President of the United States has. asserted are presently 

quired for the conduct of ongoing government business is 

frivolous. Simply stated, no illegal "search11 or "seizur~ A 

occurs when officials of the federa~ government are given 

access to materials in the lawful possession and control cr 

• f 
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2/ 
the federal government.- See, ~·, Eurdeau v. H.cDov;ell, 256 

u.s. 465 (1921). 

The Fourth Amendment, as the Supreme Court has repeatedly 

held,· protects an individual against unjustified intrusions 

into areas where there is a reasonable expectation of privacy. 

See, e.g., Couch v. United States, 409 u.s. 324, 335-36 (1973} 

Combs v. United States, 408 U.S. 224, 227 (1972); United State 

v. White, 401 U.S. 745, 752 (1971); Mancusi v. De Forte, 392 

u.s. 364, 368 (1968); Katz v. United States, 389 U.S. 347 

(1967) • It is difficult to perceive of a situation in which 

there is a less justified expectation of freedom from governme 

intrusion than the present. First, Hr. Nixon's "presidential 

materials" all lawfully came into the possession of the govern 

ment, and all are housed in a government building. See 

United States v. Donato, 269 F. Supp. 921, 923-24 (E.D. Pa.), 

aff'd., 379 F.2d 288 {3d C~r. 1967) {employee of United States 

Mint has no greater expectation of privacy in goverment-o~med 

locker than he was given by the government); Jafree v. Scott, 

372 F. Supp. 264, 273-74 (N.D. Ill. 1974). See also United 
. 

States v. Blok, 188 F.2d 1019 (D.C. Cir. 1951), where the 

court stated that the superiors of a federal employee "might 

reasonably have searched the desk [of the employee] for 

2/ The authorities cited by Mr. Nixon a·ddress only the ques­
tion of who has standin~ to protest a search and seizure and 
seek suppression, not \·mat consti ttites an unla\·lful search 
or seizure. See, ~., Combs v. United States, 408 u.s. 224 
(1972); !!ancusi v. De Forte, 392 u.s. 364 (1968}; Jones v. 
United States, 362 u.s. 257 (1960). The distinction is far 
from illusory. For example, if the Department of Health, 
Education and Kelfare or the pepartment of the Treasury Here t• 
allow officers of the Department of Justice access to a citi­
zen's social security or taA file, one may assume that the 
citizen \·;ould have "standing" to protest the action. But any 
s uggestion that an illegal search and seizure occurred, with­
in the meaning of the Fourth Amendment, would be absurd. 
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official property needed for official use." Id. at 1021. 

In' addition, while the litigants in these consolidated 

actions have offered divergent views as to who has title to 

the Nixon "presidential materials,"~ one disputes that the 

overHhelming bulk of them \vere generated as part of the 

official business of the Executive Branch of the federal 

government and that the materials are, therefore, affected 

with a public interest. The Opinion of the Attorney General 

.dated September 6, 1974, for example, while concluding 

that these documents and tapes are the property of the former 

President, nevertheless recognizes that "historically, there 

has been consistent acknowledgment that Presidential.materials 
e • 

are peculiarly affected by a public interest***." See also 

Hearing before a Special SubcoiTmittee of the Committee on 

Government Operations, 84th Cong., 1st Sess. 12 ' · 28 (1955) 

_ (statements of James N. Milne and t\'ayne C. Grover) • There 

can be no legitimate expectation of privacy from government 

intrusion for documents which are the records of that govern-. 
ment over' a five-and-one-half year period. Indeed, the 

Supreme Court has recognized that the strictures _of the Fourth 

Amendment do not apply with their usual force when public as 

opposed to private papers are involved. See Davis v .• United 

States, 328 U.S. 582, 589-91 {1945); Wilson v. United States, 

221 U.S •. 361 (1911) ; Boyd v. United States, supra, 116 U.S. at 

623-24. In Davis, for example, Justice Douglas upheld as 

reasonable the warrantless search and seizure of gasoline ration 
• 

coupons, relying on "the public character of the property." 

328 u.s. at 593 • 

It should be emphasized that the only materials to whlCh 

the November 9, 1974 Agreement applies are tapes and docu­

ments created or compiled in the course of official duties. 
- ... -
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It does not apply to documentation of personal, private 

affairs of Mr. Nixon, including medical or financial records ~ 
3/ 

or communications with his family or priest.- Horeover, 

the Court will be able to determine from the subpoenas sub-

mitted under seal (Nixon Exh. No. 2) that very few of ~he 

42 million documents constituting the Nixon presidential 

materials will be involved in· the procedure provided_ by the 

November 9, 1974 Agreement. 

Contrary to the impression which Hr. Nixon seeks to 

leave, the Agreement authorizes no general search, nor is it 

a thrm-1back to the writs of assistance. Indeed, unlike the 

situation emphasized by the Supreme Court in Boyd v. United 

States, 116 U.S. 616 (1886) 1 there will be no rurrmaging through 

a citizen's private papers. 

In conclusion, . the government has an information right 

to the Nixon "presidential materials" that are necessary to ,_ 

ongoing government business. Mr. Nixon has-no justifiable 

expectation of privacy from the government for those documents 

in the g~vernment's custody which undisputably are records 

of the Executive's operation during ~1r. Nixon's ~erm in office. 

Respectfully submitted, 

HENRY S. RUTH, JR. 
Special Prosecutor 

PETER H. KREINDLER 
Counsel to the Special Prosecutor 

3/ As the Special Prosecutor stated at the hearing before 
this Court on November 15, 1974, there would be no objection 
to Counsel for Mr. Nixon segregating these private materials 
under appropriate procedures. It also should be noted that 
they are not part of the res that is the subject matter of 
this litigation. 
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Dated: November 22, 1974 

v 

RICHARD J. DAVIS 
Assistant Special Prosecutor 

KENNETH S. GELLER 
Assistant Special Prosecutor 

·watergate Special Prosecution 
Force 

1425 K Street, N. W. 
Washington, D. C. 20005 

. . 



1 
! 
I 

I 

I 
·t 
•• :j 

I .. 
t 
' 

. 
• I 

" 

I 

I 
CERTIFICATE OF SERVICE 

I hereby certify that I have caused to be served by 

mail, postage prepaid, this 22nd day of November, 1974, on 

the attorneys listed below a copy of the foregoing Reply 

Hernorandum Of The Special Prosecutor In Support Of Hodifi-

cation Of The Temporary Restraining Order: 

·. 

Jeffrey F. Axelrad, Esq. 
Civil Division 
u. s. Department of Justice 
Room 3627 

. washington, D. c. 20530 

William A. Dobrovir, Esq. 
2005 L Street, N.w: 
Washington; D. c. 20036 

Robert E. Herzstein, Esq. 
·Arnold & Porter 

1229 19th Street, N.W. 
Washing_ton, D. c. 20036 

·Herbert J. Miller, Jr., Esq. 
·Miller, Cassidy, Larroca 

& Le\'Iin . 
1320 lgth Street, N.W. 
Washington, D. c. 20036 

John H. F. Shattuck, Esq. 
American Civil Liberties Union 
22 East 40th Street 
New York, New York 10016 

PETER M. KREINDLER 
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UNITED STATES DISTRICT COURT C .• 
FOR THE DIS'I'RICT OF COLUHBIA 

RICHARD M. NIXON, 

Plaintiff, 

) 
) 
) 
) 
) 
) 

• -: 

v. ) 
) 
) 
) 
) 

Civil No. 74-1518 

ARTHUR F . SAMPSON, et al ., 

Defendants. 

------~--~-------------------> ) 
THE REPORTERS C0I1}1ITTEE FOR 
FREEDO~ OF THE PRESS, et al., 

Plaintiffs, 

v. e 

ARTHUR F. SAMPSON, et al., 

Defendants. 

) 
) 
) 
) 
) 

. ) 
) 
) 
) 
) 

------------------------------~> .> 
LILLIAN HELL..T\1.1\.N, et al., 

Plaintiffs, 

v. 

· A..~THUR ·f . SAl-1PSON, et al . , 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------~> 

Civil No. 74-1551 

REPLY HEHORANDUH OF THE SPECIAL PROSECUTOR 
IN SUPPORT OF HODIFICATION OF THE 

TEl·1POPARY RE.STPAINING ORDER 

Th~ Special Prosecutor submits this reply memorandum in 

support of the Joint Motion of the Special Prosecutor and 

defendants Arthur F. Sampson, Philip w. Buchen, and H. Stuart 

Knight for modification of the temporary restraining order of 

this Court to allm·l implementation of the November 9, 1974 

Agreement reached by those parti~s. V~"',.....??T~?=< I 

That Agreement is premised upon the '.personal -determina- -
I I 
' ""~'"'• ··n\1 n- 107A · tion of P~esiderit Gerald R. Ford that the public~int~r~s~·~~d 
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the due administration of justice require that the Special 

Prosecutor have prompt and effective use of those presidential 
. 
materials of the Nixon Administration ~hat are relevant and 

important to investigations and prosecutions within the juris-

diction of the Watergate Special Prosecution Force. Pur-

suant to the Agreement the Special Prosecutor may conduct 

limited searches for those materials under specified procedures. 

Since implementation ·of the Agreement is dependent upon modi­

fication of this Court's temporary restraining order, defendants 

and the Special Prosecutor moved on November 11, 1974 for a 

modification of that Order. 

As we have argued to the Court, the incumbent President 

has a right to use the materials compiled during the Adminis­

tration of a former President. This right exists whether or 

not the former President is deemed the "m'lner" of the .. 
1/ 

material.- See Folsom v. ~1arsh, 9 Fed. Cas. 342, 347 (D. 

Mass. 1841). 

This principle is central to the rights and obligations 

of the iricurnbent President under Article II of the Constitution 

to "take Care that the Laws be faithfully executed," and it 

consistently has been followed by past Presidents as a 

necessary accommodation to- the overriding needs of the govern­

ment. For example, as was pointed out in the memorandum in 

support of the Joint Motion, after President Roosevelt's 

death President Truman had unrestricted use of the papers of 

1/ Counsel for Nr. Anderson has expressed the view that vre 
can have the right to use these materials. only if the Government 
is deemed their m·mer. This ".is obviously incorrect since the 
very case relied on to establish m·mership in the President-­
Folsom v. l1arsh--is the same case \'lhich sets forth the prin­
ciple \·:e are urging here. This right, clearly a limited 
property right to the information in the materials, has been 
likened to an easement in real property. 

• F ll 
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the Roosevelt Administration concerning the conduct of l·lorld 

War II. See In re Roosevelt's Will, 73 N.Y.S.2d 821, 825 

(Surr. Ct. Dutchess Co. 1947). More r~cently, President Nixon 

·was given access to papers stored in the Lyndon B. Johnson 

Library in Austin, Texas when such materials pertained to 

current government functions. Indeed, as the letters from 

defendant Buchen to counse~ to Hr . Nixon {attached to Nixon 

Exhibit No. 5) clearly indicate, copies of many files and 

other dqcuments of the Nixon Administration presently are being 

used by President Ford and his subordinates to conduct the 

business of the United States. Those copies are now treated 

as files of the Ford Administration. 

In opposing the Joint Motion·, plaintiff Nixon has not 

challenged the principle of Folsom v. Marsh, supra; nor has he 
. 

denied that the pri~ciple has been followed by ~revioup 

Administrations as well as by President Ford. Plaintiff 
~ - - ~ 

opposes implementation of the November 9 Agreement, however, 

on the ground that implementation would constitute an 

unreasonable search and seizure in violation of the Fourth 

Amendmept. 

The notion that the government could be prohibited by 

the Fourth Amendment from having.access to materials {a) which 

are lawfully within its possession, (b) '\'lhich were produced 

in the course of offiGial government business by government 

employees using government facilities, and (c) which the 

President of the United States has. asserted are presently re­

quired for the conduct of ongoing government business is 

frivolous. Simply stated, no illegal "searcl}" or "seizure" 

occurs when officials of the federal government are given ~-

access to materials in the lawful possession and control of 
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the federal government. See, ~·, Eurdeau v. l-1cDm·;ell, 256 

u.s. 465 (1921). 

The Fourth Amendment , as the Supreme Court has repeatedly 

held,- protects an individual against unjustified intrusions 

into areas where there is a reasonable expectation of privacy. 

See, ~., Couch v. United States, 409 u.s. 324, 335-36 (1973} 

Combs v. United States, 408 U.S. 224, 227 (1972); United State 

v. White, 401 U.S. 745, 752 (1971); Mancusi v. De Forte, 392 

U.S. 364, 368 (1968); Katz v. United States, 389 U.S. 347 

(1967) • It is difficult to perceive of a situation in which 

there is a less justified expectation of freedom from governrne 

intrusion than the present. First, Mr. Nixon's "presidential 

materials" all lawfully came into the possession of the govern 

ment, and all are housed in a government building. See 

United States v. Donato, 269 F. Supp. 921, 923-24 (E.D~ Pa.), 

aff'd., 379 F.2d 288 (3d C~r. 1967) {employee of United States 

Mint has no greater expectation of privacy in goverment-ovmed 

locker than he was given by the government); Jafree v. Scott, 

372 ~· Supp. 264, 273-74 {N.D. Ill. 1974). See also United . 
States v. Blok, 188 F.2d 1019 (D.C. Cir. 1951), where the 

court stated that the superiors of a federal employee "might 

reasonably have searched the desk [of the employee] for 

2/ The authorities cited by Mr. Nixon address only the ques­
tion of who has standin7 to protest a search and seizure and 
seek suppression, not wnat constitutes an unlawful search 
or seizure. See, e.a ., Combs v. United States, 408 U.S. 224 
{1972); !-1ancusi v. De Forte, 392 u.s. 364 (1968); Jones v • 
United States, 362 u.s. 257 (1960). The distinction is far 
from illusory. For example, if the Department of Health , 

. Education and "Jelfare or the Departxr.ent of the Treasury \·lere tc 
allow officers of the Department of Justice 'access to a ci ti­
zen•s social security or tax file, one may assume that the 
citizen would have "standing" to protest the action. But any 
suggestion that an illegal search and seizure occurred, with­
in the meaning of the Fourth Anendment, would be absurd. 
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official property needed for official use." Id. at 1021. 

In- addition, while the litigants in these consolidated 

actions have offered divergent views as to who has title to 

'the Nixon "presidential materials, " ~~ disputes that the 

overwhelming bulk of them were generated as part of the 

official business of the Executive Branch of the federal 

government and that the materials are, therefore, affected 

with a public interest. The Opinion of the Attorney General 

dat.ed September 6 , 1974 , for example, while concludin·g 

that these documents and tapes are the property of the former 

President, nevertheless recognizes that "historically, there 

has been consistent acknowledgment that Presidential materials 
e • 

are peculiarly affected by a public interest*** . " See also 

Hearing before a Special Subco~mittee of the Committee on 

Government Operations, 84th Cong., 1st Sess. 12 ,_ 28 (1955) 

(statements of James N. Milne and Wayne C. Grover). There 
-

can be no l egitimate expectation of privacy from government 

intrusion for documents which are the records of that govern-
-

ment over' a five-and-one-half year period. Indeed , the 

Supreme Court has recognized that the strictures _of the Fourth 

Amendment do not apply with their usual force when public as 

opposed to private papers are involved. See Davis v .• United 

States, 328 u . s . 582, 589-91 (1945); Wilson v. United States, 

221 U.s •. 361 (1911); Boyd v. United States, supra, 116 U.S. at 

623-24 . In Davis, for example , Justice. Douglas upheld as 

reasonable the warrantless search and seizure of gasoline ration 

coupons, relying on "the public character of the property." 

328 u.s. at 593. 

It should be emphasized that the only materials to whiCh 

the November 9, 1974 Agreement appties are tapes and docu­

ments created or compiled in the course of official duties. 
• -.--,---
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It does not apply to documentation of personal, private 

affairs of Mr. Nixon, including medical or financial records · 
. 3/ 

or communications with his family or priest.- Moreover, 

the Court will be able to determine from the subpoenas sub-

mit ted under seal (Nixon Exh. No. 2) that very fe\'1 of ~he 

42 million documents constituting the Nixon presidential 

materials will be involved in the procedure provided by the 

November 9, 1974 Agreement. 

Contrary to the impression which Hr .. Nixon seeks to 

leave, the Agreement authorizes no general search, nor is it 

a thro\'lback to the writs of assistance. Indeed, unlike the 

situation emphasized by the Supreme Court in Boyd v. United 

States, 116 u.s. 616 (1886), there will be no r~rrmaging through 

a citizen's private papers. 

In conclusion, . the government has an information right 

to the Nixon 11presidential materials" that are necessary to 

ongoing government business. Mr. Nixon has no justifiable 

expectation of privacy from the government for those documents 

in the g~vernment's custody which undisputably are records 

of the Executive's operation during Hr. Nixon's !erm in office. 

Respectfully submitted, 

HENRY S. RUTH, JR. 
Special Prosecutor 

PETER M. KREINDLER 
Counsel to the Special Prosecutor 

3/ As the Special Prosecutor stated at the hearing before 
this Court on November 15, 1974, there Hould be no objection 
to Counsel for Hr. Nixon segregating these private materials 
under appropriate procedures. It also should be noted that 
they are not part of the res that is the subject matter of 
this litigation. 
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Dated: November 22, 1974 

,-

- 7 -

RICHARD J. DAVIS 
Assistant Special Prosecutor 

KENNETH S. GELLER 
Assistant Special Prosecutor 

· watergate Special Prosecution 
Force 

1425 K Street, N.W. 
Washington, D. C. 20005 

. . 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused to be served by 

mail, postage prepaid, this 22nd day of November, 1974, on 

the attorneys listed below a copy of the foregoing Reply 

Hemorandum Of The Special Prosecutor In Support Of l·1odifi-

cation Of The Temporary Restraining Order: 

Jeffrey F. Axelrad, Esq. 
Civil Division 
U. s. Department of Justice 
Room 3627 

. washington, D. c. 20530 

William A. Dobrovir, Esq. 
2005 L Street, N.W. 
Washington; D. c. 20036 

Robert E. Her-zstein, Esq. 
·Arnold & Porter 

1229 19th Street, N.W. 
Washington, D. c. 20036 

·Herbert J. Miller, Jr., Esq. 
·Miller, Cassidy, Larroca 

& Lewin . 
1320 l~th Street, N.W. 
Washington, D. C. 20036 

John H. F. Shattuck, Esq. 
American Civil Liberties Union 
22 East 40th Street 
New York, Ne\V" York 10016 

PETER M. KREINDLER 
• 

• 
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II ' UNIT~D STATES DISTRICT COURT 

I FOR THE DISTRICT OF COLU~IDIA 

ll 
. , ; h.lCHARD M. NIXON, . I 
I Plaintiff, 

v. II 
il ARTHUR F. SMJPSON, et al., 
,, 
I 
I 
I 

Defendants. 

and 

I THE REPORTERS COMMITTEE FOR 
I FREEDOM OF THE PRESS, et al., 

I 
Plaintiffs, 

v. 

I ARTHUR F. SA!viPSON, et al., 

II Defendants. 

I 

,I 
II LILLIAN HELLMAN, et al., 

and 

Plaintiffs, 
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j ARTHUR F. SAMPSON, et al. , ) 
i ) 
j Defendants. ) 

'I > 11----------...--> 
jl 
.I STIPULATION 

Civil No. 74-1518 

No. 74-1533 

Civil No. 74-1551 

ll 1. It is hereby stipulated and agreed between 

, . 

·I !, jl counsel for plaintiffs and counsel for defendant Richard M • 
. I ,. 
" li Nixon that the time within which said .:iefendant may ans~ver, 
,I 

i! 
I! 
I ; 
; · 
· I 
!t 

. I' 
r: 
:: 
'· 

ll 
If 
lj 
!o 
j l 

., 

.j 
I• 
ti 
I ' ,I 
! : 

1~/ !_ 1fd;lJ 

\ H~.A~-~0·----~~ 
-~ 

~~~-... ,-. ---
:.·. -... ~. ' ""' L••u\JtJ ~4 



II 
il 

i 
I 
!. 

. I 
I 

I 

.!move or othenvise plead with respect to the complaint herein 
I' 

·d 
jibe and t is 
i 

hereby extended to December 13# 1974. 

i 
2. Defendant Nixon asserts that he does not waive 

l
1
any defenses, including lack of personal jurisdiction over 

I II the defendant by this stipulation. 

ij 
3. John H. F. Shattuck, counsel for plaintiffs· 

ha~ authorized counsel for defendant Nixon to sign his name 

Ito this stipulation. 

I 
I 

.I 
I 

I 
I' 
I 
I 
I, 
l 
,, 
'I 
l;nated: November 25, 1974 ,: 
I! 
II 
I. 
!l a 
J· 

" il 
1: 
li 
li 
:• q ., 
! 
I 

,, 

Respectfully submitted, 

R. STAN MORTENSON 

MILLER, CASSIDY, LARROCA & LEWIN 
1320 19th Street, N.W., Suite 500 
Washington, D. C. 20036 

J#~ H. F. SHATTUCK /" 
Counsel for Plaintiffs 
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CERTIFICATE Or SERVICE 

I hereby certify that a copy of the attached 

Stipulation was mailed this 25th day of November, 1974, 

first class mail, postage prepaid, to the follm·Ting: 

.. 

Jeffrey F. Axelrad , Esquire 
Civil Division 
General Litigation section 
Room 3627, u. s. Department of Justice 
Washington, D. c. 20530 

Peter Kreindler, Esquire 
Counsel to the Special Prosecutor 
1425 K Street, N.W. 
Washington, D. c. 20005 

Robert E. Herzstein, Esquire 
Arnold & Porter 
1229 .19th Street, N.W. 
Washington, D. c. 20036 

William A. Dobrovir, Esquire 
2005 L Street, N.W. 
washington, D. c. 20036 

John H. F. Shattuck, Esquire 
American Civil Liberties Union 

Foundation 
22 East 40th Street 
New York, New York 10016 

,, 



~ • 
1 

- - ...... c ['!"I r . •. ,~..; ..... 
·- ! .. .,. ! .. . 

UNITED STl~TES Drs:TRICT COURT (;. ..... 
FOR THE DIS'l'RICT OF COLUHBIA 

RICHARD I-!. NIXON, 

Plaintiff, 

v. 

ARTHUR F. SAMPSON, et al., 

.Defendants. 

THE REPORTERS COHNITTEE FOR 
FREEDOM OF THE PRESS, et al., 

Plaintiffs, 

v. 

ARTHUR F. SM-1PSON, et al. , 

Defendants. 

LILLIAN HELU.H\U, et al. , 

Plaintiffs , 

v. 

A-~THUR ·F. SA!-ll>SON, et al. , 

Defendants. 

.. 

Civil No. 74-1518 

Civil No. 

Civil No. 74-1551 

REPLY HEMORANDUl·1 OF THE SPECIAL PROSECU·I'OR 
IN SUPPORT OF HODIFICATION OF THE 

TE1·iPOP..ARY RE.STHAINING ORDER 

The Specia.l Prosecutor submits this reply memora.ndum in 

support of the Joint Motion of the Special Prosecutor and 

defendants Arthur F. Sampson, Philip W. Buchen, and H. Stuart 

Knight for modification of the temporary restraining order of 

this Court to allm·l implementation of the November 9, 1974 -· 
Agreement reached by those parties. ~~~~~ !/ci~ 

~'-:-0 .• ' t i:'I T • ~ 1 R 
That A'greement is premised upon the ~personal determine:.- ':;" 

l I . 
i')'"' ·· n lJ ,,_ 107A 

tion of P~esident Gerald R. Ford that the public · irrt~re·sJt• and .. 
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the due administration of justice require that the Special 

Prosecutor have prompt and effective use of those presidential 

materials of the Nixon Administration that are relevant and 

important to investigations and prosecutions within the juris-

diction of the \'latergate Special Prosecution Force. Pur-

suant to the Agreement the Special Prosecutor may conduct 

limited searches for those materials under specified procedures. 

Since implementation ·of the Agreement is dependent upon modi-

fication of this Court's temporary restraining order, defendants 
' and the Special Prosecutor moved on November 11, 1974 for a 

modification of that Order. 

As we have argued to the Court, the incumbent President 

has a right to use the materials compiled during the Adminis-

tration of a former President. This right exists whether or 

not the former President is deemed the "m·mer" of the • 
1/ 

material.- See Folsom v. r.:tarsh, 9 Fed. Cas. 342, 347 (D. 

Mass. 1841). 

This principle is central to the rights and obligations 

of the iricumbent President under Article II of the Constitution 

to "take Care that the La\v-s be faithfully executed," and it 

consistently has been followed by past Presidents as a 

necessary accommodation to· the overriding needs of the govern­

ment. For example, as \'las pointed out in the rnemorandun in 

support of the Joint Motion, after President Roosevelt's 

death President Truman had unrestricted use of the papers of 

1/ Counsel for Nr. Anderson has expressed the view that \ve 
can have the right to use these materials only if the Government 
is deemed their owner. This -is obviously incorrect since the 
very case relied on to establish m·mership in the President-­
Folsom v. Marsh--is the same case \'Thich sets forth the prin­
ciple we are urging here. This right, clearly a limited 
property right to the information in the materials, has been 
likened to an easement in real property. 



I 

I 
l 
' 

l 

l -_ I 
I 

"1 

. l 
l 
' i 
i 
! 
I 
l 
) 

, . 

3 I 
the Roosevelt Administration concerning the conduct of vlorld 

War II. See In re Roosevelt's Will, 73 N.Y.S.2d 821, 825 

(Surr. Ct. Dutchess Co. 1947). More r~cently, President Nixon 

·was given access to papers stored in the Lyndon B. Johnson 

Library in Austin, Texas when such materials pertained to 

current government functions. Indeed, as the letters from 

defendant Buchen to counsel to Hr. Ni~on (attached to Nixon 

Exhibit No. 5) clearly indicate, copies of many files and 

other dqcuments of the Nixon Administration presently are being 

used by President Ford and his subordinates to conduct the 

business of the United States. Those copies are now treated 

as files of the Ford Administration. 

In opposing the Joint Motion·, plaintiff Nixon has not 

challenged the principle of Folsom v. Marsh, supra; nor has he 
. 

denied that the pripciple has been followed by ~revioup 

Administrations as well as by President Ford. Plaintiff 
- - -

opposes implementation of the November 9 Agreement, however, 

on the ground that implementation would constitute an 

unreasonable search and seizure in violation of the Fourth 

Amendmept. 

The notion that the government could be prohibited by 

the Fourth Amendment from having.access to materials (a) which 

are lawfully within its poss·ession, (b) which were produced 

in the course of offiqial government business by government 

employees using government facilities, and (c) which the 

President of the United States has_ asserted are presently re­

quired for the conduct of ongoing government business is 

frivolous. Simply stated, no illeg.al "search" or "seizure" 

occurs when officials of the federal government are given ·---

access to materials in the la'irtful possession and control of 
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2/ 
the federal government.- See, ~·, Eurdeau v. l·1cDov;ell, 256 

u.s. 465 (1921). 

The Fourth Amendment, as the Supreme Court has repeatedly 

held,· protects an individual against unjustified i nt rus ions 

into areas where there is a reasonable expectation of pri vacy. 

See, e.g., Couch v. United States, 409 u.s. 324, 335-36 (1973) 

Combs v. United States, 408 u.s. 224, 227 (1972); United Stat e 

v. White, 401 u.s. 745, 752 (1971); Hancusi v. De Forte, 392 

U.S. 364, 368 (1968); Katz v. United States, 389 u.s. 347 

{1967) • It is difficult to perceive of a situation in which 

there is a less justified expectation of fre-edom from governme. 

intrusion than the present. First, Hr. Nixon's "presidential 

materials" all lawfully came into the possession of the govern 

ment, and all are housed in a government building. See 

United States v. Donato, 269 F . Supp . 921, 923-24 (E.D. Pa.), 

aff'd., 379 F.2d 288 (3d C~r. 1967) (employee of United States 

Mint has no greater expectation of privacy in goverment-ovmed 

locker than he was given by the government); Jafree v. Scott, 

372 ~· Supp. 264, 273-74 (N.D. Ill. 1974). See also United 

States v. Blok, 188 F.2d 1019 (D.C. Cir. 1951), where the 

court stated that the superiors of a federal employee "might 

reasonably have searched the desk [of the employee) for 

2/ The authorities cited by Mr. Nixon a·ddress only · the ques­
tion of who has standin~ to protest a search and seizure and 
seek suppression, not 't·mat constitutes an unla't·lful search 
or seizure. See, ~·, Combs v. United States, 408 U.S. 224 
(1972); r!ancusi v. De Forte, . 392 U.S. 364 (1968); Jones v. 
United States, 362 U.S~ 257 (1960). The distinction is far 
from illusory. For example, if the Department of Health, 

. Education and .vJelfare or the Department of the Treasury \vere t< 
allot'/ officers of the Department of J'ustice access to a citi­
zen's social security or tax file, one may assume that the 
citizen \·lOuld have "standing" to protest the action. But any 
suggestion that an illegal search and seizure occurred, with­
in the meaning of the Fourth Anendment , would be absurd . 
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official property needed for official use." Id. at 1021. 

In addition, while the litigants in these consolidated 

actions have offered divergent vie\·ls as to who has title to 

the Nixon 11presidential materials, .. ~~ disputes that the 

overwhelming bulk of them were generated as part of the 

official business of the Executive Branch of the federal 

government and that the materials are, therefore, affected 

with a public interest. The Opinion of the Attorney General 

dated September 6, 1974, for example, while concluding 

that these documents and tapes are the property of the former 

President, nevertheless recognizes that "historically, there 

has been consistent acknowledgment that Presidential _materials 
e • 

are peculiarly affected by a public interest***·" See also 

Hearing before a Special Subco~mittee of the Committee on 

Government Operations, 84th Cong., 1st Sess. 12,_ 28 (1955) 

_ (statements of James N. Milne and l\'ayne C. Grover) • There 
. 

can be no legitimate expectation of privacy from government 

intrusion for documents which are the records of that govern-
' 

ment over' a five-and-one-half year period. Indeed, the 

Supreme Court has recognized that the strictures _of the Fourth 

Amendment do not apply with their usual force \"lhen public as 

opposed to private papers are involved. See Davis v .• United 

States, 328 u.s. 582, 589-91 {1945); Wilson v. United States, 

221 u.s .. 361 {1911); Boyd v. United States, supra, 116 U.S. at 

623-24. In Davis, for example, Justice Douglas upheld as 

reasonable the warrantless search and seizure of gasoline ration 
. 

coupons, relying on "the public character of the property." 

328 u.s. at 593 • 

It should be emphasized that the only ~aterials to whiCh 

the November 9, 1974 Agreement applies are tapes and docu­

ments created or compiled in the course of official duties. 
-.--

~---
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It does not apply to documentati9n of personal, private 

affairs of Mr. Nixon, including medical or financial records 
3/ 

or communications with his family or priest.- Moreover, 

the Court \vill be able to determine from the subpoenas sub-

mitted under seal (Nixon Exh. No. 2) that very few of the 

42 million documents constituting the Nixon presidential 

materials will be involved in the procedure provided by the 

November 9, 1974 Agreement. 

Contrary to the impression which Hr. Nixon seeks to 

leave, the Agreement authorizes no general search, nor is it 

a throv1back to the writs of assistance: Indeed, unlike the 
. 

situation emphasized by the Supreme Court in Boyd v. United 

States, 116 u.s. 616 (1886), there will be no r~rrmaging through 

a citizen's private papers. 

In conclusion, . the government has an information right 

to the Nixon 11presidential materials" that are necessary to 

ongoing government business. Mr. Nixon has · no justifiable 

expectation of privacy from the government for· those documents 

in the government's custody which undisputably are records 
· .. 

of the Executive's operation during nr. Nixon's ~erm in office. 

'• 

Respectfully submitted, 

HENRY S. RUTH, JR. 
Special Prosecutor 

PETER M. KREINDLER 
Counsel to the Special Prosecutor 

~ As the Special Prosecutor stated at the hearing before 
this Court on November 15, 1974, there \vould be no objection 
to Counsel for Mr. Nixon segregating these private materials 
under appropriate procedures. It also should be noted that 
they are not part of the res that is the subject matter of 
this litigation. 

, 
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RICHARD J. DAVIS 
Assistant Special Prosecutor 

KENNETH S. GELLER 
Assistant Special Prosecutor 

·watergate Special Prosecution 
Force 

1425 K S treet , N.W. 
Washington, D. c. 20005 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused to be served by 

mail, postage prepaid, this 22nd day of November, 1974, on 

the attorneys listed below a copy of the foregoing Reply 

l-1emorandum Of The Special Prosecutor In Support Of Hodifi-

cation Of The Temporary Restraining Order~ 

-. 

Jeffrey F. Axelrad, Esq. 
Civil Division 
u. s. Department of Justice 
Room 3627 
Washington, D. c. 20530 

William A. Dobrovir, Esq. 
2005 L Street, N.W. 
\'7ashington; D. c. 20036 

Robert E. Herzstein, Esq. 
·Arnold & Porter 

1229 19th Street, N.W. 
Washing_ton, D. C. 20036 

Herbert J. Miller, Jr., Esq. 
· Miller, Cassidy, Larroca 

& Le"Vlin . 
1320 l~th Street, N.W. 
Washington, D. C. 20036 

John H. F. Shattuck, Esq. 
American Civil Liberties Union 
22 East 40th Street 
New York, New York 10016 

PETER M.- KREINDLER 
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il UNIT~D STATES DISTRICT COURT 

II 
I! 

FOR THE DISTRICT OF COL~ffiiA 

" I i k.I:CF..ARD l1. NIXON, 

I Plaintiff, 

v. I 
I: 

~I ARTHUR F . SANPSON, et al. , I; 

I 
Defendants. 

and 

I 
I THE REPORTERS CO~h~ITTEE FOR 
j FREEDOM OF THE PRESS, et al., 

I 

I ARTHUR 

I 
i 

.I 
II LilliAN 

Plaintiffs, 

v. 

F. S~WSON, et al., 

Defendants. 

and 

HELLMAN~ et al. , 

Plaintiffs, 

v. ' 

) 
) 
) 
) 
) 
) 
) 
) 
} 
} 
) 
) 
) 
) 
) 

} 
) 

) 
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) 

I > 
1 ARTHUR F. SAMPSON, et al. , ) 

I > 
1 Defendants. ) 

11 ) 

11----------.----> 
STIPULATION 

Civil No. 74-1518 

74-1533 

civil No. 74-1551 

I 
I! 1. It is hereby stipulated and agreed between 
·' 

,. 

ll p counsel for plaintiffs and counsel for defendant Richard M • 
. I .. 
:! • il N~xon that the time within which said jefendant may ans~V'er, 
,I 

II 
I! 
1: 
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jl 
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v~/ - "1/-dJ?\·-. 
OEPARTMEtfr ~; . ·. · . . 

33 NOV 27 1974 I~ . 
H.A.D. 
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!move or otherwise plead with respect to the complaint herein p .,, 
rlbe and . , t is hereby extended to December 13, 1974 • 

I 

I! any 

" lithe 

II 
I ha~ 

2. Defendant Nixon asserts that he does not waive 

defenses, including lack of personal jurisdiction over 

defendant by this stipulation. 

3. John H. F. Shattuck, counsel for plaintiffs 

authorized counsel for defendant Nixon to sign his name 

Ito this stipulation. 
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l!oated: November 25, 1974 
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Respectfully submitted, 

• MILL7R_• 

AA/z~ 

WILLIAM H • 

R. STAN MORTENSON 

MILLER , CASSIDY, LARROCA & LE~VIN 

1320 19th Street, N.W., Suite 500 
lvashington , D. c. 20036 

Jg'HN H. F. SHATTUCK r/ 
Counsel for Plaintiffs 
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·cERTIFICATE OF SERVICE 

f 

I hereby certify that a copy of the attached 

!istipulation 
ij !. I! first class 

I 

I 
I 
l 
I 

was mailed- this 25th day of November, 1974, 

mail, postage prepaid, to the follo~·Ting: 

Jeffrey F. Axelrad, Esquire 
Civil Division 
General Litigation Section 
Room 3627, u. s. Department of Justice 
\vashington, D. c. 20530 

Peter Kreindler, Esquire 
Counsel to the Special Prosecutor 
1425 K Street, N.W. 
Washington, D. c. 20005 

Robert E. Herzstein, Esquire 
Arnold & Porter 
1229.19th Street, N.W. 

· Washington, D. c. 20036 

William A. Dobrovir, Esquire 
2005 L Street, N.W. 
Washington, D. c. 20036 

John H. F. Shattuck, Esquire· 
American Civil Liberties Union 

Foundation 
22 East 40th Street 
New York, New York 10016 
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