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Monday 10/13/75

2:45 Barry said Irving Goldbloom will be calling you
about the GSA Regs.




Thursday 10/9/75

12:05 Barry would like to see you when it's convenient
to get your approval on the GSA regs.
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Honorable Philip W. Buchen
Counsel to the President
The White House
Washington, D. C. 20500

Dear Mr. Buchen:

Senate Resolution 244, passed on September 11, 1975, disapproved
regulations governing access by the public under Public Law
93-526. Pursuant to our responsibility under the law, GSA is
required to submit new regulations. Attached for your review are
our revised regulations and a copy of the Senate Staff Committee
on Government Operations recommendations relative to GSA's
original proposed regulations governing public access to the
Nixon Presidential materials.

I would appreciate any comments you or your staff may have
regarding the proposed revisions. Lance Swann of my staff will
coordinate the revisions and can be reached on 343-6611.

bl

ARTHUR F.
Administyo

Enclosures

Washington, DC 20405
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8105-63.104 Definitions.

For the purposes of this Part 105-63, the
following terms have the meaning ascribed to them in
this $105-63.104.

(a) Presidential historical materials. The term
"Presidential historical materials” (also referred to
as '""historical materials" and "materials') shall mean
all papers, correspondence, documents, pamphlets,
books, photographs, films, motion pictures, sound and
video recordings, machine-readable media, plats, maps,
models, pictures, works of art, and other objects or
materials made or received by former President
Richard M. Nixon or by members of his staff in con-
nection with his constitutional or statutory duties or
political activities as President and retained or
appropriate for retention as evidence of or informa-
tion about these duties and activities. Excluded
from this definition are documentary materials of any
type that are determined to be the official records of
an agency of the Government; private or personal
materials; stocks of publications, processed documents,
and stationery; and extra copies of documents produced
only for convenience of reference, when they are
clearly so identified.

(b) Private or personal materials. The term
"private or personal materials” shall mean those
papers and other documentary or commemorative mate-
rials in any physical form relating solely to a
person's family or other nonpublic activities and
having no connection with his constitutional or statu-
tory duties or political activities as President or as
a member of the President's staff.

(c) Abuses of governmental power popularly
identified under the generic term''Watergate.' The term
"abuses of governmental power popularly identified
under the generic term 'Watergate''' (also referred to
as "abuses of governmental power"), shall mean these
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alleged acts, whether or not corroborated by judicial,
administrative or legislative proceedings, which
allegedly were conducted, directed or approved by
Richard M. Nixon, his staff or persons associated
with him in his constitutional, statutory or political
functions as President, and (1) are or were within the
purview of the charters of the Senate Select Committee
on Presidential Campaign Activities or the Watergate
Special Prosecution Force; or (2) are circumscribed in
the Articles of Impeachment adopted by the House Com-
mittee on the Judiciary and reported to the House of
Representatives for consideration in House Report

No. 93-1305.

(d) General historical significance. The term
"general historical significance”™ shall mean having
administrative, legal, research or other historical
value as evidence of or information about the consti-
tutional or statutory duties or political activities
of the President, which an archivist has determined is
of a quality sufficient -to warrant the retention by
the United States of materials so designated.

(e) Archivist. The term "archivist'" shall mean
an employee of the General Services Administration who,
by education or experience, is specially trained in
archival science.

(f) Agency. The term 'agency'" shall mean an
executive department, military department, independent
regulatory or nonregulatory agency, Government corpora-
tion, Government-controlled corporation, or other
establishment in the executive branch of the Govern-
ment, including the Executive Office of the President.
For purposes of 8$105-63.302 only, the term "agency"
shall also include the White House Office.

(g) Administrator. The term "Administrator"
shall mean the Administrator of General Services, or
his delegate as provided herein or by separate ‘
instrument. &




. (h) 1Initial archival processing. The term
"initial archival processing’ shall mean the following
generic acts performed by archivists with respect to
the Presidential historical materials: shelving boxes
of documents in chronological, alphabetical, numerical
or other sequence; surveying and developing a location
register and cross-index of the boxes; arranging mate-
rials; reboxing the documents and affixing labels;
producing finding aids such as folder title lists,
cross-indexes, and subject lists; reproducing and
transcribing tape recordings; reviewing the materials
to identify items that appear subject to restriction;
identifying items in poor physical condition and
assuring their preservation; and identifying materials
requiring further processing.

(1) Staff. The term '"'staff" shall mean those
persons whose salaries were paid fully or partially
from appropriations to the White House Office or
Domestic Council, or who were detailed on a nonreim-
bursable basis to the White House Office or Domestic
Council from any other Federal activity; or those
persons who were otherwise designated as assistants to
the President, in connection with their service in that
capacity; or any other persons whose files were sent to
the White House Central Files Unit or Special Files
Unit, for purposes of those files.

(j) National security classified information.
The term '"mational security classified information’
shall mean any matter which is security classified
under existing law, and has been or should be
designated as such.




SUBPART 105-63.4 - ACCESS BY THE PUBLIC

§105-63.400 Scope of subpart.

This subpart sets forth policies and procedures
concerning public access to the Presidential historical
materials of Richard M. Nixon.

§105-63.401 Processing period.

(a) For 30 calendar days following the effective
date of the regulations in this subpart or the vacation
of court orders preventing their implementation, which-
ever is later (hereinafter, the "effective date'"), the
Administrator will refrain from archival processing of
any of the Presidential historical materials in the
Administrator's custody and control to permit any
person to take such action as he deems appropriate to
protect his legal rights. During this 30-day period,
the Administrator will limit activity involving the
materials to authorized accesses under Subpart 105-63.3
of this part.

(b) At the end of the 30-day period described in
paragraph (a) of this section, the Administrator will
commence the initial archival processing of the mate-
rials. As soon thereafter as is possible, the
Administrator will open for public access all of the
materials in the Administrator's custody and control
which are neither restricted pursuant to 8105-63.402
nor subject to_outstanding claims or petitions seeking
such restriction. The Administrator will open for
public access each integral file segment of the mate-
rials upon completion of initial archival processing
on that segment. Insofar as practicable, the Adminis-
trator will give priority in such initial archival
processing to materials relating to abuses of govern-
mental power as defined in 8105-63.104(c).



8105-63.401-1 Rights and privileges; right to a fair trial.

(a) Within 90 calendar days from the effective
date, any person claiming the need to protect an
opportunity to assert a legal or comstitutional right
or privilege which would prevent or limit public access
to any of the materials shall notify the Administrator
in writing of the claimed right or privilege and the
specific materials to which it relates. After con-
sultation with appropriate Federal agencies, the
Administrator will notify the claimant by certified
mail, return receipt requested, of his decision

- regarding public access to the pertinent materials.

If that decision is adverse to the claimant, the

~Administrator will refrain from providing public access

| Delete

to the pertinent materials for at least 30 calendar
days from receipt by the claimant of such notice.

(b) Within 90 calendar days from the effective
date, officers of any Federal, State, or local court
and other persons who believe that public access to
any of the materials may jeopardize an individual's
right to a fair and impartial trial should petition
the Administrator, setting forth the relevant circum-
stances that warrant withholding specified materials.
After consultation with appropriate Federal agencies,
the Administrator will notify the petitioner by
certified mail, return receipt requested, of his:
decision regarding public access to the pertinent
materials. If that decision is adverse to the
petitioner, the Administrator will refrain from pro-
viding public access to the pertinent materials for
at least 30 calendar days from receipt by the peti-
tioner of such notice.

- .. (¢) In his discretion, the Administrator may
consider claims and petitions described in paragraphs
(a) and (b) of this subsection after the expiration of
90 calendar days from the effective date.
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(c) The Administrator will consider claims and petitions described 1Y
paragraphs (2) and (b) of this subsection which are filed after the expiration
of 90 calendar days from the effective date if:

(1) Inthe opinion of the Administrator, the claimant or petitioner
has demonstrated good cause for his failure to file a claim or petition within
the prescribed 90 day period, and,

(2) the claim or petition actually is filed within 90 calendar days
after:

(a) The claimant or petitioner becomes aware of the release of
such materials, or; ' .

' (b) the claimant or petitioner has reasonable cause to file such
claim or petition to prevent release of such materials,
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8105- 68.401-2 Segregation and review; Senior Archival Fanel;
Presidential Materials Review Board.

(2) During the processing period described in
§105-63.401(b), the Administrator will assign archivists
to segregate private or personal materials, as defined
in 8105-63.104(b). The archivists shall have sole
responsibility for the initial review and deter-
mination of private or personal materials.

(b) During the processing period described in
8§105-63.401(b), the Administrator will assign archivists
to segregate materials neither relating to abuses of
governmental power, as defined in §105-63.104(c¢c), nor
otherwise having general historical significance, as
defined in 8105-63.104(d). The archivists shall have
sole responsibility for the initial review and
determination of those materials which are not related
to abuses of governmental power and do not otherwise
have general historical significance.

(¢) During the processing period described in
8105-63.401(b), the Administrator will assign archivists
to segregate materials subject to restriction, as
prescribed in 8105-63.402. The archivists shall have
sole responsibility for the initial review and
determination of materials that should be restricted.
The archivists shall insert a notification of with-
drawal at the front of the file folder or container
affected by the removal of restricted material. The
notification shall include a brief description of the
restricted material and the basis for the restriction
as prescribed in §105-63.402.

(d) 1If, durlng the processing period described

in 6105-63. AOl(b) the archivists should discover

any materials whlch they determine reflect an apparent
violation of law which has not been the subject of
prior investigation, the archivists shall bring the

Con"’.



dd: .401-2(d)

(d) If, during the processing period described in §105-63.401(b), the
archivists should discover materials which reflect an apparent violation of ‘
law, the archivists shall bring the material to the attention of the Administrator

for referral to the Department of Justice or any other appropriate agency of
the United States which has responsibility for investigating a violation of law.
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material to the attention of the Administrator for:]

referral to the Department of Justice or other
appropriate action.

(e) 1If the archivists are unable to make a
determination required in paragraphs (a), (b), or
(c) of this subsection, or if the archivists conclude
that the required determination raises significant
issues involving interpretation of these regulations
or will have far-reaching precedential value, the
archivists shall submit the pertinent materials, or
representative examples of them, to a panel of
senior archivists selected by the Archivist of the
United States. The panel shall then have the sole
responsibility for the initial determination required
in paragraphs (a), (b), oxr (c) of this subsection.

(f) 1If the Senior Archival Panel is unable to
make a determination required in paragraph (e) of
this subsection, or if the panel concludes that the
required determination raises significant issues
involving interpretation of these regulations or will
have far-reaching precedential wvalue, the panel shall
certify the matter and submit the pertinent materials,
or representative examples of them, to the Presidential
Materials Review Board.

(g) The Presidential Materials Review Board
("Board") shall consist of the following members,
appointed by the Administrator:

(1) The Archivist of the United States
or, on those occasions when he is
unable to be present, his delegate,
who shall serve as chairman;

(2) The Librarian of Congress or, on
those occasions when he is unable to
be present, his delegate; and

H-9



(3) A person, distinguished in archival
science, history or political science,
who shall not be a Federal employee or
official nominated by .the Council of the
Society of American Archivists.

The Board shall meet at the call of the Chairman.
The Board may consult with officials of interested
Federal agencies in formulating its recommendations.

Wbele*e

Senior Archival Panel involves a determination
required in paragraphs (a) or (b) of this subsection,
the Administrator will publish notice in the Federal
Register of the materials to be considered by the
Board. In order to protect the privacy of persons
who may have such an interest in the materials, the

notice shall consist only of a generic description
and listing of the materials to be considered by the
Board. Any person may intervene in the Board's
consideration by petitioning the Administrator in
writing within 30 calendar days of publication of
notice. The Board shall submit to the Administrator
written recommendation, together with dissenting and
concurring opinions, of the proper categorization
and disposition of the pertinent materials. The
Administrator will make the final administrative
determination. If the determination of the Adminis-
trator is different from that recommended by the
Board, he will state his reasons in writing. The
Administrator will notify the petitioner by certified
mail, return receipt requested, of the final
administrative determination. The Administrator
will refrain from transferring any materials in
accordance with 8105-63.401-5(a) as a result of the
final administrative determination for at least

30 calendar days from the petitioner's receipt of
such notice.

(i) When the matter certified to the Board by
the Senior Archival Panel involves a determination

H- 10
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(h) When the matter certified to the Board by the Senior Archival Panel
involves a determination required in paragraphs (a) or (b) of this subsection,
the Administrator will publish notice in the Federal Register of the materials
to be considered by the Board. In order to protect the privacy of persons
who may have such an interest in the materials, the notice shall consist only
of a generic description and listing of the materials to be considered by the
Board. Any person may intervene in the Board's consideration by petitioning
the Administrator in writing within 30 calendar days of publication of notice.
The Board shall submit to the Administrator its written recommendation,
together with dissenting and concurring opinions, of the proper categorization
and disposition of the pertinent materials. The Administrator will make the
final administrative determination. If the determination of the Administrator
is different from that recommended by the Board, he will state his reasons
in writing. The Administrator will notify the petitioner by certified mail,
return receipt requested, of the final administrative determination within 60
calendar days following receipt of such petition. The Administrator will
refrain from traﬁsferring any materials in accordance with §105-63. 401-5(a)
as a result of the final administrative determination for at least 30 calendar
days from the petitioner's receipt of such notice.




required in paragraph (c) of this subsection, the
Board shall recommend an initial determination to the
Senior Archival Panel, which shall retain the sole
responsibility for the initial determination.

8105-63.401-3 Notice of determinations.

The Administrator will publish in the Federal
Register notice of the initial archival determinations
described in paragraphs (a) and (b) of 8105-63.401-2
and of the final administrative determinations
described in paragraph (h) of £105-63.401-2 and
paragraph (d) of %105—63.401-4. In order to protect
the privacy of persons who may have such an interest
in the segregated materials, the notice shall consist
only of a generic description and listing of the
materials that the Administrator proposes to transfer
as provided in 8105-63.401-5.

8105-63.401-4 Appeals.

(a) Within 30 calendar days of publication of
the notice prescribed in 8105-63.401-3, any person may
petition the Administrator on the grounds that an
initial archival determination described in
8§105-63.401-2(a) or (b) is in error.

(b) Richard M. Nixon, or his designated agent or
heirs, may petition the Administrator at any time on
the grounds that an initial archival determination
described in 8§105-63.401-2(a) or (b) is in error.

(¢) Upon receipt by the Administrator of a
petition described in paragraphs (a) or (b) of this
subsection, the archivists shall submit the pertinent
materials, or representative examples of them, to the
Presidential Materials Review Board.

H- 11
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(d) Upon consideration of appeals as described in-—\
paragraphs (a) or (b) of this subsection, the Board

shall submit to the Administrator its written recommen-
dation, together with dissenting and concurring
opinions, of the proper categorization and disposition
of the pertinent materials. The Administrator will
make the final administrative determination. If the
determination of the Administrator is different from
that recommended by the Board, he will state his reasons
in writing. The Administrator will notify the
petitioner by certified mail, return receipt requested,
of the final administrative determinationi The
Administrator will refrain from transferring any
materials in accordance with 8105-63.401-5(a) as a
result of the final administrative determination for

at least 30 calendar days from the petitioner's receipt
of such notice. ]

e

8105-63.401-5 Transfer of materials.

(a) No sooner than 30 calendar days from the
publication of notice prescribed in §105-63.401-3,
or, in the event of a certified determination or an
appeal described in 8105-63.401-2(h) or 8§105-63.401-4,
respectively, no sooner than 30 calendar days from
the petitioner's receipt of notice of the final
administrative determination, the Administrator will
transfer sole custody and use of those materials
determined, in whole, to be private or personal, or
to be neither related to abuses of governmental power
nor otherwise of general historical significance, to
former President Nixon or his heirs or, when
appropriate and after notifying Mr. Nixon or his
designated agent, to the former staff member having
primary proprietary or commemorative interest in the
materials.

(b) Materials determined to be neither related to
abuses of governmental power nor otherwise of general
historical significance, and transferred pursuant to
paragraph (a) of this subsection, shall upon such ﬁfﬁ$}yk

transfer no longer be deemed Presidential historical e
materials as defined in 8§105-63.104(a). ¥ . Eﬁ
5 g:f
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(d) Upon consideration of appeals as described in paragraphs (a) or (b)
of this subsection, the Board shall submit to the Administrator its written
recommendation, together with dissenting and concurring opinions, of the
proper categorization and disposition of the pertinent materials. The Admin-
istrator will make the final administrative determination. If the determina-
tion of the Administrator is different from that recommended by the Board,
he will state his reasons in writing.. The Administrator will notify the petitioner
by certified mail, return receipt requested, of the final administrative deter-
mination within 60 calendar days following receipt of the petition. The
Administrator will refrain from transferring any materials in accordance
with §105-63.401-5(a) as a result of the final administrative determination for
at least 30 calendar days from the petitioner's receipt of such notice.




(c) When it has been determined that only a segment
or portion of a document, recording, or other material
is private or personal, or is neither related to
abuses of governmental power nor otherwise of general
historical significance, the Administrator will retain
custody of the whole recording, document, or other
material, but will restrict access to the identified
segment or portion. Copies of the pertinent materials
will be transferred to former President Nixon or his
heirs or, when appropriate and after notifying
Mr. Nixon or his designated agent, to the former staff
member having primary proprietary or commemorative
interest in the materials.

£105-63.402 Restrictions.

£105-63.402-1 Materials related to abuses of govermmental power.

(a) The Administrator will restrict access to
materials determined during the processing period to
relate to abuses of governmental power, as defined in
8105-63.104(c), when:

(1) The Administrator, in accordance with
8§105-63.401-1, is in the process of
reviewing or has determined the validity
of a claim by any person of the need to
protect an opportunity to assert a legal
or constitutional right or privilege; or

(2) The Administrator, in accordance
with 8105-63.401-1, is in the process
of reviewing or has determined the
validity of a petition by any person
of the need to protect an individual's
right to a fair and impartial trial;
or :

(3) The release of the materials would
violate a Federal statute; or

H-13
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would disclose or compromise national
security classified information.
However, the Administrator may waive
this restriction when:

(i) (A) The requester is engaged in

a historical research project; or

(B) the requester is a former Federal
official who had been appointed by
the President to a policymaking
position and who seeks access only

to those classified materials which
he originated, reviewed, signed,

or received while in public office;
and ‘

(ii) The requester has a security
clearance equivalent to the highest
degree.of national security classi-
fication that may be applicable to
any of the materials to be examined;
and

(iii) The Administrator has deter-
mined that the heads of agencies
having subject matter interest in
the material do not object to the
granting of access to the materials;
and

€

e il

(iv) The requester has signed a =)
statement, satisfactory to the
Administrator and to the heads of
agencies having subject matter
interest in the material, which
declares that the requester will
not publish, disclose, or other-
wise compromise the classified
material to be examined and

that the requester has been made

H-14
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(4) The release of the materials would disclose national
security classified information, However, the Adminlstratgr may
waive this restriction when:

Add . 402-1(a)(@) ()

(iv) The requester has signed a statement, which
declares that the requester will not publish, disclose, or other
wise compromise the classified material to be examineé and that
the requester has been made aware of Federal criminal statutes
which prohibit the compromise or disclosure of this information,
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aware of Federal criminal statutes
which prohibit the compromise or
‘ * disclosure of this information.
'])e.e—éb
—-——-—:‘____

(b) The Administrator may restrict access to
portions of materials determined to relate to abuses
of governmental power when the release of those
portions would tend to embarrass, damage, or harass
living persons, and the deletion of those portions
will not distort, and their retention is not
essential to an understanding of, the substantive
content of the materials. ._J

8105-63.402-2 Materials of gemeral historical significance
unrelated to abuses of govermmental power.

(a) The Administrator will restrict access to
materials determined during the processing period to
be of general historical -significance, but not related
to abuses of governmental power, under one or more
of the circumstances specified in 8105-63.402-1(a).

Delete ' -
(b) The Administrator may restrict access.to

materials of general historical significance, but
not related to abuses of governmental power, when
the release of these materials would:

(1) Disclose or compromise trade secrets
or commercial or financial information
obtained from a person and privileged
or confidential; or

(2) Constitute a clearly unwarranted
‘l ~ A invasion of personal privacy; or

H-15
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(b) The Administrator will restrict access to any portion of
materials'determined to relate to abuses of governmental power
when the release of those portions would constitute a clearly
unwarranted invasion of personal privacy or result in the defamation
of a living person: Provided, That if material relating to an abuse
of governmental power refers to, involves or incorporates such

- personal information, the Administrator will make available such
personal information, or portions thereof, if such personal informa-
tion, or portion thereof, is essential to an understanding of the abuse
of governmental power. '

Add  .402-2(b)

(b) The Administrator will restrict access to materials of general
historical significance, but not related to abuses of governmental power,
when the release of these materials would:

(1) Disclose trade secrets and commercial or financial informa-
tion obtained from a person and privileged or confidential; or

(2) constitute a clearly unwarranted invasion of personal privacy
or result in the defamation of a living person; or

(3) disclose investigatory materials compiled for law enforce-
ment purpoues, but only when the disclosure of such records would:

(a) Interfere with enforcement proceedings;

(b) constitute an unwarranted invasion of personal privacy;

(c) disclose the identity of a confidential source, and in the
case of a record complled by a criminal law enforcement authority in the
course of a criminal investigation, or by an agency conducting a lawful
national security interagency investigation, confidential information furér;;she.d\\

only by the confidential source; ‘ : i.;%

iw
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(d) disclose investigative techniques and procedures, or;,

\w‘
(e) endanger the life or physmal safety of law emorcemcnt

personnel.
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(3) Disclose or compromise investigatory P
materials compiled for law enforcement
purposes; oOr -

(4) Tend to embarrass, damage, or harass
L-}iving persons.

L
8105-63.402-3 Periodic review of restrictions.

The Administrator periodically will assign
archivists to review materials placed under restriction
by 8105-63.402 and to make available for public access
those materials which, with the passage of time or
other circumstances, no longer require restriction.

If the archivists are unable to determine whether
certain materials should remain restricted, the
archivists shall submit the pertinent materials, or
representative examples of them, to the Senior Archival
Panel described in 8105-63.401-2(e), which shall then
have the responsibility for determining if the
materials should remain restricted. The Senior
Archival Panel may seek the recommendation of the
Presidential Materials Review Board, in the manner
prescribed in paragraphs (f) and (i) of £€105-63.401-2,
in making its determination.

’
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8105-63.402-4 Appeal of restrictions.

Upon the petition of any researcher who claims in
writing to the Administrator that the restriction of
specified materials is inappropriate and should be
removed, the archivists shall submit the pertinent
materials, or representative examples of them, to the
Presidential Materials Review Board described in
8105-63.401-2(g). The Board shall review the
restricted materials, consult with interested Federal
agencies as necessary, and make a written recommendation
$ to the Administrator, inc’-'ding dissenting and

» ; ~
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§105-63.402-4 Appeal of restrictions.

Upon-'the petition of any researcher who claims in writing to the Admin-
istrator that the restriction of specified materials is inappropriate and should
be removed, the archivists shall submit the pertinent materials, or represen-
tative examples of them, to the Présidential Materials Review Board described
in §105-63.401-2(g). The Board shall review the restricted materials, consult
with interested Federal agencies as necessary, and make a written recommen-
dation to the Administrator, including dissenting and concurring opinions, as to
the continued restriction of all or part of the pertinent materials. When the
determination of the Administrator is different from that recommended by the
Board, he will state his reasons in writing. The Administrator will notify the
petitioner of the final administrative decision within 60 calendar days following
receipt of such petition.



Delde o

T concurring opinions, as to the continued restriction ﬂ\
of all or part of the pertinent materials. When the
determination of the Administrator is different from
that recommended by the Board, he will state his reasons
in writing. The Administrator will notify the
petitioner of the final administrative decision.

e

§105-63.402-5 Deletion of restricted portions.

The Administrator will provide a requester any
reasonably segregable portions of otherwise restricted
materials after the deletion of the portions which
are restricted under this 8105-63.402.

8105-63.402-6 Requests for declassification.

Challenges to the classification and requests for
the declassification of national security classified
materials shall be governed by the provisions of
§105-61.104, as that may be amended from time to
time.

§105-63.403 Reference room locations, hours, and rules.

The Administrator shall, from time to time,
separately prescribe the precise location or locatioms
where the materials shall be available for public
reference, and the hours of operation and rules
governing the conduct of researchers using such
facilities. This information may be obtained by
writing to: Office of Presidential Libraries (NL),
The National Archives, Washington, DC 20408.



8105-63.404 Reproduction of tape recordings of Presidential
' eonversations.

(a) To ensure the preservation of original tape
recordings of conversations which were recorded or
caused to be recorded by any officer or employee of
the Federal Government and which

(1) involve former President Richard M.
Nixon or other individuals who, at the
time of the conversation, were employed
by the Federal Government; and

(2) were recorded in the White House
or in the office of the President in
the Executive Office Buildings located
in Washington, District of Columbia;
Camp David, Maryland; Key Biscayne,
Florida; or San Clemente, California;
and

(3) were recorded during the period
beginning January 20, 1969, and ending
August 9, 1974,

the Administrator will produce duplicate copies of
such tape recordings in his custody for public and
official reference use. The original tape
recordings shall not be available for public access.

(b) Since the original tape recordings may
contain information which is subject .to restriction
in accordance with 8105-63.402, the archivists shall
review the tapes and delete restricted portions
from copies for public and official reference use.

p—
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"(c) No researcher may reproduce or have repro-
diced sound recordings of the reference copies of
the tape recordings described in paragraph (a) of

this sectlonb

AAQ\ 'POJ'Q. (&) see nu{' Paq e

8105-63.405 Reproduction and authentication of other materials.

t

(a) The copying for researchers of materials
other than tape recordings described in §105-63.404
normally will be done by personnel of the General
Services Administration using government equipment.

‘With the permission of the Administrator or his

designated agent, a researcher may use his own
copying equipment. Permission shall be based on the
determination that such use will not harm the ,
materials or disrupt reference activities. Equip-
ment shall be used under the supervision of GSA
personnel.

(b) The Administrator may authenticate and
attest copies of materials when necessary for the
purpose of the research.

(¢) The fees for reproduction and authentication
of materials under this section shall be those
prescribed in the schedule set forth in Subpart
105-61.52, or pertinent successor regulation, as that
schedule is amended from time to time.

8105-63.406 Amendment of regulations.

The Administrator may amend the regulations of
this Subpart 105-63.4 only after the proposed amend-
ments have been placed before the Congress for 90
legislative days. Proposed amendments shall become
effective upon the expiration of this period, unless
the proposed amendments are disapproved by a
resolution adopted by either House of Congress during
such period.
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) %“ F ﬁﬁ»a\\
2 '

o <
; 2
. =)
o =

H-19 S



A&A pava. . 404 (&)

(d) two years of the effective date, the Presidential Materials Revicw.
Board shall make a written report to the Administrator which shall evaluate the
advisability of continuing the restriction imposed in paragraph (c) above. The
Administrator will then determine if the restriction prescribed in paragraph (c)
of this section shall be retained, revoked or modified to permit controlled
reproduction of the reference copies of the tape recordings.




MEMORANDUM

"

S s Julyl, 1975

-T0: Committee on Government Operations

“ FROM: Eli E. Nobleman, Committee Counsel
Brian Conboy, uoec1al Counsel to the Mlnorlty
Lewis Paper, Leglslat;ve Counsel to Senator Nelson

RE: Staff Recommendations Relative to Propocsed GSA r

- Regulations Governing Public Access to the leod) “
Presidential MaLerlals . : A

Title I of Public iaw 93-526, the Presidential .
' Reéordings and Materials Presefvatién Act, provides that the
United States Government retain custody of the Presidential
. materials of former President Richard M. Nixon and that the
‘Administrator of Gen;ral Services, who is made respons1b1e
fer their preservatlon and custody, promulgate proposed
‘regulations governing public access to such materials, taking

into account certain criteria set forth in section 104 of

the Act.

M

The Act provides further that the Adﬁinistrator,
within 90 calendar days following enactment, shall su?mit
to the Congress such proposed regulations, together with an
explanatory report, and that such regulations are to becomel‘
effectiQe upon the expiration of 90 legislative days following
their submission, unless they are disapproved by either House

ST RORY
. . . - Ji R0
of the Congress by the adoption of a simple resolution. /,
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The basic objectives of the Act are (1) to protect

and preserve the tape recordings of conversations, and other

. -

materials, recorded or prepared in the White House, the

places, between January 20, 1969 and August 9, 1974; (2)

to make them available to thé Special'Watergate Prosecution
Force; (3) to provide for apéiopriate public access to L
them; and (4) to make them available to Richard M. Nixén; )
or_hié design;es, for cdéyipg or any other purfose consis&ent
wi?h.the Act and with‘reéulatiqns promuléated by the Adminis- -
trator of General Services relative tO‘Eheir security and

P

preservation. _ .

The spécific criteria which the Administrator is

freéuired to take into account in developing the regulations,
are set forth in section 104 of the Act, as follows:

(15 the need to provide the public with the full T
truth, at the eariiest reasonable date, of the abuses of
goéernmental power popularly identified under the generic
term "Waterga;e"; |

(2) the need to make such recordings and materials
évailable for use in judicial proceedings; |

(3) the need to prevent general access, except in
accordance with appropriate procedures established for use

in judicial proceedings, to information relating to the

Nation's security;

. 'Executive Office Building, and certain other specified. ‘ '“"

E
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(4) the.need to protect every individual's right to

a fair and impartial trial;

(5) the need to protect any party's opportunity to

© assert any legally or constitutionally based right or priviiege

which would prevent or otherwise limit access to such

recordings and ﬁaterials;

(6) the need to prov;de pﬁﬁlic access to those materiélé
which have general historical significance, and which'ére -
not likely to be rélated to the need described in paragfaph (l);'
and .
‘ (7) the need to give té Ricﬁard M. Nixén, or his heirs,
for his sole custody and use, tape recordings and other
materials which are not likely to Be related to the need

déscribed in paragraph (1) and are not otherwise of general

historical significance.

On March 19, 1975, the Administrator of General Services
submitted to the-Congress proposed regulations, together with
an explanatory report, as required by law. On May 13, 1975,

following a series of discussions between GSA staff and the

Committee staff, a hearing was held to afford an opportunity

to the Committee to determine whether the proposed regulations

are in accord with the basic objectives of the Act; and
whether they confora to the specific criteria contained in
'section 104 of the Act and set forth above.

"~ Appearing in support of the proposed regulations-were

ama

H

*. e, .
Mr. Arthur F. Sampson, Administrator of General Services, <, ¢&iz~



' members of Mr. Sampson's staff.

- . .'. . :. . ‘\. S '—4-

accompanied by Mr. Ted Trimmer, General Counsel, Dr. James

B. Rhoads, the Archivist of the United States, and other

Senator.Gaylord Nelson, principal sponsor of the Act,

}r

presented comments with respect to the proposed regulations,'

with special reference to thoéé provisions which, in his |  1 | i
judgment, appeared to be ambigﬁous.or inconsistent with the
intent of the Act, and suggested'alternate language desiéﬁed I
to eiiminate inconsistencies and clarify ambiguifies. .

In addition, the Committee received a,joint submission
frqm tﬁe American Historical Association and the American

Political Science Association, the statements from the Society

"of American Archivists, the Organization of American Histo-.

fians and the Watergate Special Prosecution Force.

At the close of the hearings, Senator Nelson, and the
'Chairman of the Committee, each submitted to the Administraforﬂm
a list of questions relative to.various aspects of the proposed

.

regulations; and Mr. Sampson's replies thereto have been *

inserted in the hearing record. Thereafter, the American

Histofical Association and the America Political Science

Association submitted responses to some of the legal conten-’
tions contained in Mr. Sampson's replies.
After a complete review of the proposed regulaticns and the .

-

hearing record, we believe that most of the regulations comply

."



-5 -

N

. with PL 93-526 and are consistent with the intent of Congreés,
but tpat a small number of such regulatibns are not consistenf
aﬁd should be revised. Specifically, we beiieve that ten pro-

;§i$ions of thé proposed regulations are not acceptable in
their present form and require amendment of modification.

Accordingly, we recommendithatrthose provision; of thé‘reguyationé

'which are‘not.dgemgd accéptabig or épproprlate be brought'to Qhe
attention of the GSA Administrator, and thatla rgsolution of |
disépproval be filed and reported by this Commifteé with respect

to those provisions of the proposed regulations which are n?t
acceptable, in accordance with the procedures provided for

A

in the Act.

.

NOTE: The statute does not expressly provide Congress with

‘the dption of approving‘some of the regulatiéns and disapproving
others. However, the legislative history of PL 93-526, and a
memorandum from the Ameriéan_Law Divisioﬁ of the Library of‘.
Coﬁgress, make clear that either House can .disapprove all, or

any part of, the regulations. (A copy of the memorandum is

attached). Accordingly, we recommend that the Committee
disabpréve only those regulations which are discussed below, tﬁereby
penﬁtthn;theremaining regulations submitted by GSA to take effect.
(See complete set of GSA regulations attached.) |

. Set forth below is an anaiyéis of 10 provisions of the | -
pfoposed regulétioné which, in the judgment of the staff,

require amendment or modification, together with an explanation
! [ 4

and proposed substitute language. - - ; @
. - ' ;,:

>

~
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CHANGES PROPOSED

1. Section 105-63.206(d):

This regulation prov1des as follows

l//’«(/ A//d . .
))L#] "(d) Prior to each access which may result in the
2) examination of Presidential historical materials

that - relate to matters of national security, the
Administrator of General Services or his designated
agent shall notify the Counsel to the President who.
shall be given the opportunity to examine these
materials and raise any objections, defenses, or}
pr1v1leges to prevent or limit the proposed access.
The above provision was not placed in the publlc
access regulations which are subject to Congressional approval.
However, since this provision, as well as all other provisions
of section 105-63.206 (dealing with access procedures), directly
affects all public access to the Nixon Presidential materials,
it must obviously be subject to Congressional approval.
Subsection (d) is troublesome in at least two
l.respects-' first, it appears to recognize a right in the
Counsel to the Pre31dent originally to classify national
security materials, even though no such authority has been
delegated to him, either by existing law or Executive Order
(see E.O0. 11652, Mar. 8, 1972, as amended by E.O. 11714,
Apfil 24, 1973); second, the resolution appears to allow
Counsel to limit access to materials even though they have not
been, and cannot be, classified under existing law.
) It would appear more appropriate to refer such
- requests to the National Security Council which does have

[ 4

such authority.
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To remedy these problems, it is recommended fhat.ﬁhé

tegulation‘be amended as follows:

"(d) Prior to each access which may result in _
the examination of Presidential historical materials
that relate to matters of national security, the
Administrator of General Services or his designated
agent shall notify the National Security Council
which shall be given the opportunity to examine these
materials and raise any objections, defenses, or |

.- privileges to prevent or limit the proposed access.
In asserting any such objections, defense or pr1v1lege

the National Security Council shall state in

writing why the material involved nas been or should
be properly classiried under existing law or
executive order: Provided, That this provision shall
not be construed to allow the restriction of public
access to material whicn is not and cannot be
properly classiried under existing law or executive
order.

2. Section 105-63.401(c):

This regulation provides as follows:

"(¢) In his discretion, the Administrator may

consider claims and petitions described in para-

‘graphs (a) and (b) of this subsection after the
expiration of 90 calendar days from the effectlve
date." :

In order to evaluate this regulation, it js necessary
to understand the other provisions‘toxhich it refers.” Paragraph
(a) allows an individual (i.e. Mr. Nixon or a former
White House aide) to petition GSA, within 90 calendar days -
after the effective date of the regulations, to restrict access
to certain presidential materials because of a legal or constitu-,
tional right or privilege possessed by the petitioner (i.e.

right to privacy). Paragraph (b) allows a federal,'ftate or

local government attorney to petition the GSA, within 90
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calendar days after the effective date'of.the regulations,

to restrict access to presidential materials whose public

" disclosure would prejudice a particualr individual's right to

a fair and impartial trial.

Paragraph (c) prévides‘thét a person will have no

right to have a petition considered after the 90-days have

. \
passed. While the Administrator may, in his discretion, '

.

consider petitions filed after that date, the GSA states that it
wéll not consider'any petition concerning material already
made.pﬁblic; ' A - ) .

This provision raises a very‘significéﬁt issue.-

Since a concerned individual 1is not likely to have any

knowledge or reason to know that the materials include infor-

mation about him which can lawfully be restricted, he may

not leafn of the existence such information until the 90-day -
period has expiréd. Likewise, a government éttorney may not
learn of the inclusion of relevant materials until the o
expiration of such period.

To provide adequate protection of individual

right53 GSA should be required to consider a petition filed

after 90 days even if the material has already been made

available to the public. Otherwise, a person would be powerless

-
-

to exercise his legal rights meaningfully in situations in

5

which he may suffer a violation of a constituional or legal

right. (Althcugh available, the materials might not have . '%%

...ﬁr'&»‘)"
VIS B



. been inspected by anyone before the late petition is filed;

or if someone has already inspected the relevant materials, he

cr e

may not publish them to the world.)

o e

To remedy these problems, it is recommended that- the
'regulationvbe amended as foiloWé:

"(¢) The Administrator will consider claims and
petitions described in paracraphs (a) and (b) Of
this subsection, rfiled after the expiration .of 90
calendar days from the effective date, where there
is good cause tor the failure to file the claim or
petition within such 90-day period, and the
. ' claim or peition is filed within 90 calendar davs -
' after the claimant or petitioner becomes zaware of
the release of such materials, or has reasonable
cause to file such petition or claim, to prevent
release of such materials. In his discretion,
the Administrator may consider other claims and
petitions described in paragraphs (a) and (b) of
this subsection after the explratlon of 90 calendar
wdays from the effective date. . :

3. Section 105-63.401-2(d): IR

This regulation provides as follows:

: - "(d) 1If, during the processing period described in

* Sec.105-63.401(b), the archivists should discover
any materials which they determine reflect an apparent
violation of law which has not been the subject of
prior investigations, the archivists shall bring
the material to the attention of the Administrator
for referral to the Department of Justice or oeher
appropriate action. » :

This regulation places an unnecessary qualification on

the archivists' and Administrator's responsibilities. Arcn1v1 ts

"

may not be familiar with all "prior investigations;'" and even
if they were, the prior investigation may be on-going or -

capable of being re-opened. Therefore, the archivists should




o

" to any ongoing investigation which may or may not be known

'amended as follows:

e 10 -
refer all iﬁfermation beating on potential criminal activity
to .the Administrator. The Administratof, in turn, should be
required to forward all such material -- however innocuous in
eppearance -- to the Justice Department. The Adminietrator

is in no position to evaluate the relevance of any material

.l—

to him. Further, the determination of what information g

may be relevant to an ongoing investigation is not an .

approprlate function of the Administrator.

To remedy this problem, the regulatlon should be

&H” "(d) If, during the processing period described in
§105-63.401(b), the archivists should discover

_ 4%p’ materials which reflect an apparent violation of

Corimimad)r- law

prier—investigation, the archivists shall bring

the material to the attention of the Administrator
é/L(/f for referral to the Department of Justice exr—ethex

WaQétéeAz’q%%K':Z:::jfEZiL2£:;U

4., Section 105 63. 0l- l(h).

.

This regulation provides as follows:

"(h) When the matter certified to the Board by the
Senior Archival Panel involves a determination
required in paragraphs (a) or (b) of this subsection,
the Administrator will publish notice in the Federal
Register of the materials to be considered by

the Board. In order to protect the privacy of persons
who may have such an interest in the materials, the
notice shall consist only of a generic description

= and listing of the materials to be considered by

the Board. Any person may intervene in the Board's
consideration by petitioning the Administrator in
'writing within 30 calendar days of publication of

notice. The Board shall submit to the Administrator _

[

-



o, 5

its written recommendation, together with dis-
senting and concurring opinions, of the proper
categorization and disposition of the pertinent |
materials. The Administrater will make the final|
administrative determination. If the determina-
tion of the Administrator is different from that
recommended by the Board, he will state his rea-
sons in writing. The Administrator will notify .
the petitioner by certified mail, return receipt n s #
requested, of the final administrative determina- T
tion. The Administrator will refrain from trans-
ferring any materials in accordance with § 105- 3
63.401-5(a) as a result of the final administra- '
tive determination for at least 30 calendar days

from the petitioner's receipt of such notice.’

The problem with this regulation is that it affords
the Administrator unfettered discretion to make the final
. administrative determination as to whicﬁ materials §hou1d
be retained for public access.*/ It is ill-advised to pro-
vide the Administrator with such power for at least two
- Yeasons. . '; ; - | . ALY
First, as the GSA report itself'states, decisions.fg—”~
‘garding the retention of the Nixon presidential materials
| should be made on a non-partisan basis and should reflect “
the judgement of those trained in archival science. The
GSA Administrator -- a pblitical appointee who serves at the

pleasure of the President and who normally is not trained

*/This regulation concerns only whether particular items are :
“historically significant and therefore within tne leglslatlve
definition of "presidential historical materials." This reg-
ulation does not concern the restrictions on public access,
such as national security limitations. See pages 11-16 below.
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~in archival science -- can add little to the substance of

non-parti;an; archival decisions.

Thé second risk in granting'tﬁe Administrator unchecked
power is that it would increase the risk -- both in réality
and in appearance -- that Bartisan political concerns will

govern decisions concerning the retention of the Nixon presi-=-

. dential materials. This is not intended as a criticism of \

the current ‘Administrator. The Congress and the American
péople should not have td worry that in some future time,
under some future circumstancés, the Administrator will give
in to political temptationms. | : .

To eliminate these problems, the regulation should

a

be amended as follows;

"(h) When the matter certified to the Board by the
Senior Archival Panel involves a determination re-
quired in paragraphs (a) or (b) of this subsection,
the Administrator will publish notice in the Federal
- Register of the materials to be considered by the
% Board. In order to protect the privacy of persons
' who may have such an interest in the materials, the
notice shall consist only of a generic description
and listing of the materials to be considered by
the Board. Any person may intervene in the Board's
consideration by petitioning the Administrator in
writing within 30 calendar days of publication of
notice. The Board shall submit to the Administra--
tor its written xeccmmendation decision, together
with dissenting and concurring opinions, of the
proper categorization and disposition of the
pertinent materials. The Adéministxater Board's
decision will make be the final administrative

o determination. If—the-determination—of-the

Adm&a&s&*&%e;—fs—éfé£efe&%—@wa}4§h&+ax&x»aeaéed-

The Admlnlstrator will notlfy the petitioner by
certified mail, return receipt requested, of "the
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final administrative determination, within
30_calendar days following receipt of such
determination. The Administrator will refrain
from transferring any materials in accordance with
8105-63.401-5(a) as a result of the final adminis-
trative determination for at least 30 calendar

days from the petitioner's receipt of such notice."

5. Section 105-63.401-4(d): | ‘ A,

This regulatlon provides as follows:

**(d). Upon consideration of appeals as described in
paragraphs (a) or (b) of this subsection, the Board
shall submit to the Administrator its written
recommendation, together with dissenting and concurring
opinions, of the proper categorization and disposition
of the pertinent materials. The Administrator will
make the final administrative determination. If the
determination of the Administrator is different from
that recommended by the Board, he will state his
reasons in writing. The Administrator will notify the
petitioner by certified mail, return receipt requested,
of the final administrative determination. The Adminis-
trator will refrain from transferring any materials

in accordance with 8105-63.401-5(a) as a result of the
final administrative. determlnatlon for at least 30 °
calendar days from the petitioner's receipt of such
notlce.

This regulation, like section 105-63.401-1(h), affords

-

the Administrator unfettered discretion to dispose of petitions

concerning the retention of certain materials.*/  Therefore,

- the regulation should be amended as follows:

.*/ Again, this regulation concerns only the retention of the %
; materials and not the restrictions to be imposed on
public access.
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"(d) Upon consideration of appeals as described in

paragraphs (a) or (b) of this subsection, the Board

shall submit to the Administrator its written

recommandation decision, together with dissenting

and concurring opinions, of the proper categorization

and disposition of the pertinent materials. For the

purposes of judicial review the Administrater

Board's decision will make be the final administrative .-

determination. ¥f—the-determination—of the-

Adminigtrateor—is—different—from-that-recommended

by—ehe—Bearé—~he—w1l%~staEe-his—ﬁeasens~%n—wr&t1ng

The Administrator will notlfy the petitioner by -

certified mail, return receipt requested of the

_f1na1 admlnlstratlve determination within 30 caleq_gx,
% following receipt of such petition. The

inistrator will refrain from transferring any

materlals in accordance with 8105-63.401- S(a) as a

result of the final administrative determination

for at least 30 calendar days from the pet*tloner s

receipt of such notice."

rd

Section 105-63.402-1(a) (4):

This regulation provides, in pertinent part, as follows:

"(a) The Administrator will restrict access to
materials determined during the processing period to
relate to abuses of governmental power, as defined
in §105-63.104(c), when:

N

“(4) The release of the materlals would disclose

or compromise national security classified information.
However, the Administrator may waive this restriction
when: .

* % % %

"(iv) The requester has signed a statement, satisfactory
to the Administrator and to the heads of agencies
having subject matter interest in the material, which

7 _¥O0Rp
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declares that the requester will not publish,
disclose, or otherwise compromise the classified
material to be examined and that the requester

has been made aware of Federal criminal statutes
which, prohibit the compromise or disclosure of this
information." :

There are two principal difficulties with this

‘regulation. R

First, the régulationlwould restrict access to A\
materials whose disclosure would "compromise'" national |
Sécﬁrity classified information. This standard is far too
vague. Conceivably, it could be argued that disclosure of
virtually any presidential materiéi would '"'compromise"
na?ional security information. Congress should therefore
rely on existing standards. ‘Under present iaw, the
government can classify any item when its disclosure would
reveal or compromise sensitive informatioh. (See Exec.
'Qfder 11652, Secs. 1,6,12). If the government has not
’ c}assified the item, there should be no further national
security restriction on access‘to’it.

Second, if a researcher is otherwise guthorized to
‘review classified material and has signed a sworn statement
that he will nof disclose the sensitive'material, that
should be sufficient to allow him access. The sworn
statement should not, in addition, have to be "satisfactory "

to the Administrator or any federal agency. No standards

are offered to determine when a statement would be dJeemed .-

"satisfactory." Use of the term, consequently, would o
allow government officials arbitrarily to deny access to

otherwise authorized persons.

ol
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To correct these problems, theJregulation should be

amended as follows:

S :
"(a) The Administrator will restrict access to
materials determined during the processing period to

relate to abuses of governmental power, as defined

in §105-63.104(c), when: _ st £
= . > 1‘ ‘ - W_\_W_W._%_;{_ = x
_ * % * * A
(;;f) “(4)' The release of the materials would disclose )
' er—ecompremise national security classified information.
However, the Administrator may waive this restriction
when: -
) x % % * et
TN
= "(iv) The requester has signed ajstatement, satisfaetexry
., . to—the-Administrator—and—te—the-heads—of-agencies

, which declare
that the requester will not publish, disclose, or
otherwise compromise the classified material to be
examined and that the requester has been made aware
of Federal criminal statutes which prohibit the
compromise or disclosure of this information."

7. Section 105-63.402-1(b): . .

This regulation provides as follows: 4 o

"(b) The Administrator may restrict access to
. portions of materials determined to relate to
~ abuses of govermnmental power when the release of
: those portions would tend to embarrass, damage,
or harass living persons, and the deletion of those
portions will not distort, and their retention is
not essential to an understanding of, the substantive
content of the mateials."

¢ The intent of this restriction is understandable

and acceptable: to protect the reputations of living

f.ﬂi_FORo i
persons from unnecessary -embarrassment. To the extent /J N

| 8=
that such concern is legitimate, this regulation seems \2

yavy
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+hose—portions—would—tend—to-embarrass—damnage—or
harass—lHivins—personsy—and—the-deletion—of-thosa-

; portions—will-not—distort—and—their-retention—is
R rRot-essential-to-an-understanding-of the substantive
sontent—of—the-matexrials an individual's personal
affairs,\such as personnel and medical files

if after being given a reasonable opportunity to
review the materials, the individual involved
expresses, in writing, a desire tg withhold

such portions from public accessig;Provided, That
if material relating to an abuse governmental
power refers to, involves or incorporates such
personal information, the Administrator will make
available such personal information, or portions
thereof, if such personal information, or portion
thereof, is essential to an understanding of the
abuse of governmental power." - .

8. Section 105-63.402-2(b) :

This regulation provides as follows:

: ’ !

"(b) The Administrator may restrict access to
materials of general historical significance, but

not related to abuses of governmental power, when

the release of the materials would: e

"(1) Disclose or compromise trade secrets or
commercial or financial information obtained from a
person and privileged or confidential; or

(2) Constitute a clearly unwarranted invasion of
personal privacy; or

(3) Disclose or compromise investigatory materials
compiled for law enforcement purposes; or s

(4) Tend to embarrass, damage, or harass living
+' persons." : ; '

-GSA states in its report that, with the exception gi‘\\\.
. T

-

paragraph (4), these restrictions were derived from the- o

Freedom of Information Act. The problem is that GSA's\: >
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restrictions are written in terms much more vague than the'.
._FOI provisions. This is a mistake. If archivists and |
'gdmihistrators are to apply these regulations in a manner
Epnsistent with thg Act, the réstrictions should be clear
énd specific. A : .

L %

As for paragraph (4), this too is too vague. It is s
not at all clear how éhis exemption is to be applied. \
(GSA's report contains virtually no information to communicate
ah understanding of how similar terms were in fact applied
by custodiéns of other presidéntial papers.) In any event,
-this regulation seeMisuperfluous:- Any .investigative or purely
personal information -- which are presumably the materials
GSA has iﬂ mind ~- aze already withheld from disclosure
under otﬁer exemptions.

To remedy these problems, the pravision should be
amended as follows: | 4
"(b) The Administrator may will restrict access to
materials of general historical significance, but

not related to abuses of governmental power, when
the release of these materials would:

"(1) Disclose er—ecempremise trade secrets and
. " commercial or financial information obtained from
a person and privileged or confldentli} o 4-1fyc f¢0¢~
o y /é// .

. SV

"(2) Disclose personnel and medical files and AR

similar files or information A/hen their disclosure

"would /c/onstitute a clearly unwarranted invasion
X

of personal privacy; or 2

"(3) DlSClOSE or—compromice investigatory materlals
compiled for law enforcement purposes, but onlv 22\
when the disclosure of such records would E =}

(1) interfere with enforcement proceedings,

s .
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. "(ii) constitute an unwarranted invasion of
personal privacy, .

"(iii) disclose the identity of a confidential .
source and, in the case Or a record compiled by
a criminal law enforcement authoritv in the
course of a criminal investigation, or by an
agency conducting a lawriul national security
intelligence investigation, confidential
information furnished only by the confidential
source, \‘,r

, "(iv) disclose investigative technlques and '
. procedures, or ’

. ""(v) endanger the life or physical safety of.iaw
+ . - enforcement personnel.” .

9. Section 105-63.402-4:

. : This'regulation provides aé follows:

“"Upon the petition of any researcher who claims in
writing to the Administrator that the restriction of
specified materials is inappropriate and should be
removed, the archivists shall submit the pertinent
materials, or representative examples of them, to
the Presidential Materials Review Board described

in 8105-63.401- 2(g). The Board shall review the
restricted materials, consult '

3 with interested Federal agencies as necessary, and

! : make a written recommendation to the Administrator, -
including dissenting and concurring opinions, as

to the continued restriction of all or part of

the pertinent materials  When the determination

of the Administrator is different from that
recommended by the Board, he will state his reasons
in writing. The Admlnlstrator will notify the
petitioner of the final administrative decision."

This provislion is unclear in that it does not state

*
" explicitly that the Administrator has the authority to

make the final administrative determination. However,;

it is known that it was the Administrator's intenthnggo

o, i




P’

- 21 -

vest that authority in him, and is likely to be so

interpreted. Since this would vest in the Administrator

unfettered discretion to make such final determination
(here with respect to the limits of public access, it
would be unaccéptable. The'Admiﬁistrator is a politicalA
appointee serving at the pi;asufe of the President. If
he has unfettered discretion to make the final decié%dn

concerning the availability of materials, there is a

risk that, in reality or appearance, his decision will

be influenced -- consciously or subconsciously -- by

partisan political considerationms.

There is no need to assume this risk. Application of

the restrictions only requires a decision as to whether or

" not a particular item falls within one or more specified

categories. This is precisely fhe kind of judgment which
archivists are frained to make. Therefo;e, the final
édministrative determination should be made by the Presi-
dential Materials Review Board after consultation with
appropriate federal departménts and agencies.

To remedy the problem here, the regulation should .

be amended as follows:
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"Upon the petition of any researcher who claims in
writing to the Administrator that the restriction

of specified materials is inappropriate and should

be removed, the archivists shall submit the pertinent
materials, or representative examples of them, to the
Presidential Materials Review Board described in
B105-63.401-2(g). The Board shall review the
restricted materials, consult with interested e
Federal agencies as necessary, and-make-a-written '
recommendation submit to the Administrator its \
written decision, including dissenting and =~
coencurring opinions, as to the continued restriction
of all or part of the pertinent materials. When
the—determination—of—the-Administrator—is—different
from-that—recommended-by—the-Board—he-—will—state

- his—reasons—in—writing. For purposes of judicial
review, the Board's decision will be the final .
administrative decision. The Administrator will
notify the petitjoner of the final administrative
decision within ég calendar days following reéceipt
of the petition. .

10. Section 105-63.404(c):

- This regulation provides as follows:

“(c) No researcher may reproduce or have reproduced
sound recordings of the reference copies of the
tape recordlngs described in paragraph (a) of this

i section. .

GSA states that this regulation to prohibit reproduction

of the tape recordings "is to prevent unwarranted commercial

exploitation of the tape recordings."

o
This provision is, at best, unnecessary, and at worst,

inconsistent with the spirit if not the letter of the Act.

-
-

To begin with, the regulations and existing judicial

procedures already protect every person's constitutional . %%

L 4

and legal rigats. If Mr. Nixon, or any other person,
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. believes he has a consfitutional or légal right to.prévént'
reproduction of the recordings, he can petition the GSA

L fﬁnder Section 105-63.401-1(a) or assert the right in court.f/év>‘
| In evaluating this regulation, i£ is also neéessary to o
~ consider the basic inteﬁ% of.the Act. That iégislatioh was
designed, within ceitain‘iimitations, to proyide as much\ ;
public access to the materials as physically poésible as:
quickly as possible. To that end, GSA récbgnizes that
legitimate reéearch requires the reproduction of printed
‘materials; reproduction is nb less necessary when the
ﬁaterial is'a tape recording. Indeed, the legitimate
research need for the -repreduction of tape recordings is

particularly acute for two reasons: (1) the recordings

provide especially invaluable and new raw data concerning

-~

%/ It should be noted here that the U.S. District Court
In Washington, D.C. rejected a petition by the television
networks to release to the public the recordings used in
evidence. The court was primarily concerned that release .
. of the recordings would result in commercial exploitation
~and that this, in turn, might prejudice an individual's
right to a fair trial (especially since some of the Water-
gate defendants might have to be retried). The court im-
« plicitly recognized that, at some point in the future
-after all the trials are completed, the recordings might
be available for reproduction. United States v. Mitchell,
Misc. No. 74-128 (D.D.C. April 4, 1975). ~




THE WHITE HOUSE

WASHINGTON

January 13, 1976

MEMORANDUM FOR

The Honorable Jack Eckerd
Administrator of General Services

As you are aware, the Order of the United States District

Court for the District of Columbia, entered January 7, 1976,

in Nixon v. Administrator, et al., C.A. No. 74-1852, applies

at least a portion of the GSA access regulations, 41 C.F.R.
105-63, to all of the Nixon Presidential historical materials.
However, these regulations are based on the assumption that
GSA controls the means of access to all of the Nixon materials,

a degree of control which GSA does not have at the present time.
To comply with the above-referenced Order, I will notify either
you or your designated agent prior to any access to materials not
under GSA control, in order that your representative(s) will be
present at the access and responsible for assuring compliance
with the various administrative requirements of your regulations,

e.g., maintenance of appropriate records called for by 41 C, F.R.
105-63,206(b).

Should you have any questions in this regard, please contact either

Barry Roth or me,
TB.

Philip W, Buchen
Counsel to the President



UNITED STATES OF AMERICA
GENERAL SERVICES ADMINISTRATION

O ffice of General Counsel
Washington, D.C. 20405

NERAL SERVICES
b Anumsmnonﬁ

MAR 1 6 1976

. b
* Honorable Philip W. Buchen gJ
Counsel to the President :

The White House

Washington, DC 20500

Dear Mr. Buchen:

On January 16, 1976, we received a letter from the Honorable Rex E.
Lee recommending that General Services Administration withdraw from
Congressional consideration proposed regulations for public access
to the Nixon Presidential materials. Those regulations had been
submitted as required by the Presidential Recordings and Materials
Preservation Act (PL 93-526; 88 Stat. 1695; 44 USC 2107). The reason
given for recommending the withdrawal was so that we could review
the regulations for possible constitutional deficiencies in light
of the January 7, 1976, opinion of the U.S. District Court for the
District of Columbia (sitting as a three-judge panel) in Nixon v.
Administrator of GSA.

Having conducted that review, the following changes in the regulations
are proposed:

1. On page H-3 of the regulations dated October 15, 1975, change
subparagraph (b) to read:

(b) Private or personal materials. The term "private or
personal materials" shall mean those papers and other documen-—
tary or commemorative materials in any physical form relating
solely to a person's family or other nonpublic activities,
including private political association, and having no con-
nection with his constitutional or statutory duties or political
activities as President or as a member of the President's staff.

2. On page H-6 of the regulations dated October 15, 1975, add the
following:

§105-63.401(c) Notice of openings

(¢) At least 30 calendar days prior to the opening to public
access of any integral file segment of the materials, the
Administrator will publish notice in the Federal Reglster .
of the proposed opening. W

.
\”».‘«7 Syt

Keep Freedom in Your Future With U.S. Savings Bonds



Changes in Section G, Legal Explanation of the Public Access Regulations
will be forthcoming.

Your comments and/or recommendations on the proposed changes are

solicited.
DONALD P. YOUNG

Acting General {ounsel

Si rely,
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UNITED STATES OF AMERICA
.GENERAL SERVICES ADMINISTRATION

Office of General Counsel
Washington, D.C. 20405

MAR 1 6 1976

B R OB

* Honorable Philip W. Buchen

Counsel to the President
The White House -
Washington, DC 20500
Dear Mr. Buchen:

On January 16, 1976, we received a letter from the Honorable Rex E.

- Lee recomending that General Services Administration withdraw from

Congressional consideration proposed regulations for public access

to the Nixon Presidential materials. Those regulations had been
submitted as required by the Presidential Recordings ar:d Materials
Preservation Act (PL 93-526; 88 Stat. 1695; 44 USC 2107). The reason

~given for recommending the withdrawal was so that we could review

the regulations for possible constitutional deficiencies in light

of the January 7, 1976, opinion of the U.S. District Court for the
District of Columbia (sitting as a three-judge panel) in Nixon v.

Administrator of GSA.

Having conducted that review, the following changes in the regulatlons
are proposed:

1. On page H-3 of the regulations dated October 15, 1975, change
subparagraph (b) to read:

(b) Private or personal materials. The term "private or
personal materials" shall mean those papers and other documen-
tary or commemorative materials in any physical form relating
solely to a person's family or other nonpublic activities,
including private political association, and having ho con-
nection with his constitutional or statutory duties or political
activities as President or as a member of the President's staff.

2.. On page H-6 of the regulations dated October 15, 1975, add the
following:

- §105-63. 401(0) Notice of openings

(e) At least 30 calendar days prior to the opening to public.<7Foid
access of any integral file segment of the materials, the a N
Administrator will publish notice in the Federal Reglster e
of the proposed opening.

Keep Freedom in Your Future With U.S. Savings Bonds
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Changes in Section G, Legal Explanation of the Public Access Regulations
will be forthcoming.

Your comments and/or recommendations on the proposed changes are
solicited. :

Sincerely,

(Signed) Donald P. Young

DONALD P. YOUNG
Acting General Counsel



K °. ' UNITED STATES OF AMERICA
GENERAL SERVICES ADMINISTRATION

Office of General Counsel
Washington, D.C. 20405

MAR 1 6 1376

° Honorable Philip W. Buchen
Counsel to the President
The White House -
Washington, DC 20500

Dear Mr. Buchen:

On January 16, 1976, we received a letter from the Honorable Rex E.
Lee recommending that General Services Administration withdraw from
Congressional consideration proposed regulations for public access
to the Nixon Presidential materlals. Those regulations had been
submitted as required by the Presidential Recordings and Materials
Preservation Act (PL 93-526; 88 Stat. 1695; 4l USC 2107). The reason
~given for recommending the withdrawal was so that we could review
the regulations for possible constitutional deficiencies in light
of the January 7, 1976, opinion of the U.S. District Court for the
District of Columbia (31tt1ng as a three-judge panel) in Nixon v.
Administrator of GSA.

Having conducted that review, the follow:.ng changes in the regulatlons
are proposed:

1. On page H-3 of the regulations dated October 15, 1975, change
subparagraph (b) to read:

(b) Private or personal materials. The term "private or
personal materials” shall mean those papers and other documen—
tary or commemorative materials in any physical form relating
X solely to a person's family or other nonpublic activities,

i including private political association, and having no con-
‘ nection with his constitutional or statutory duties or political
activities as President or as a member of the President's staff.

L 2. On page H-6 of the regulations dated October 15, 1975, add the
i following:

- §105-63.401(c) Notice of openings

(c) At least 30 calendar days prior to the opening to public
access of any integral file. seg;nent of the materials, the
Administrator will publish notice in the Federal Reglster T
of the proposed opening. A R

Keep Freedom in Your Future With U.S. Savings Bonds
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Changes in Section G, Legal Explanation of the Public Access Regulations
will be forthcoming.

Your comments and/or recommendations on the proposed changes are '
solicited. :

Sincerely,

(S1gned) Donald P. Young

DONALD P. YOUNG
Acting General Counsel





