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WASHINGTON LOG NO.:
Date: April 2, 1976 Time:
FOR ACTION: cc (for information):
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FTROM THE STAFF SECRETARY

DUE: Date: Monday, April 5

Time: 2 P.M,
SUBJECT:

James T, Lynn memo 4/2/76 re District of
Columbia FY 1976 and Transition Quarter Budget
Amendment

ACTION REQUESTED:

For Necessary Action X

For Your Recommendations
—— Prepare Agenda and Brief

Draft Reply

_— For Your Comments

e Draft Remarks
REMARKS:

We agree with OMB,
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-

Philip W. Buchen N

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
d=lay in submitting the raquired material, please

T O —
teiephione the Staff Secretary immediately.

For the President

Digitized from Box 36 of the Philip Buchen Files at the Gerald R. Ford Presidential Library
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EXECUTIVE OFFICE OF THE PRESIDENT
. OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

APR 2 - 1976

ACTION

MEMORANDUM FOR: THE PRESIDENT

FROM: . JAMES(T‘V. LYNN

SUBJECT: DlStrlCt of Columbia FY 1976 and

Transition Quarter Budget Amendment

The District of Columbia has submitted an amendment to its
FY 1976 and transition quarter (TQ) budget for transmittal
to the Congress. The original FY 1976 budget was submitted
to Congress in November 1975 and has yet to be enacted. The
Congress is awaiting receipt of this amendment.

Provisions

_ The amendment requests:

. a net increase of $21.6 million in the FY 1976
operating budget which brings the revised total
T~ to $1.047 billion. The amended budget represents
‘ an increase of $139 million over FY 1975.

. a net increase of $13.6 million in the capital
budget, which brings the request for new
authority to $156.2 million.

The amendment reflects decreases due to delays in starting
new programs (operating and capital) and adjustments for
salary annualization offset by a series of program in-
creases, none of which presents a Federal interest issue.

To finance these changes, however, in addition to local tax
increases, the District proposes increased Federal outlays
of: 1) $6.5 million in the Federal payment for the TQ;

2) $15 million in interest-free cash advances; and, 3)
$69.4 million (over 5-8 years) in Treasury borrowing
authority for capltal construction.
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The District's rationale is:

. the fully authorized TQ Federal payment
($70 million) represents only 34% of local
tax revenues for that period, when 40% is
"considered an equitable Federal share of the
District's financing requirements."

. the TQ increase is "required for the maintenance
of essential city services during that period."

. additional advances ($15 million) are for 'cash
flow' purposes only, until "revenues from the
city's new tax program begin to flow into the
D.C. Treasury."

. an extension of Treasury borrowing is required
in FY 1976 to pursue necessary capital improve-
ments while Congress restricts the city's
issuance of bonds.

Discussion

. Federal payment and advances

The Federal payment represents an annual Federal con-
tribution to the city's operating budget. Since 1937,
the Federal Government has also made short-term,
interest-free cash advances in anticipation of tax
revenues. These funds are comingled with local funds
to make-up D.C. "revenues."

'The Federal payment generally has represented between
28.1% and 37.1% of annual local tax revenues in recent
years. The FY 1976 payment ($254 million) represents
approximately 37.0%. D.C. is requesting an increase
in the Federal share for the TQ. Inasmuch as local
tax revenue will increase during the TQ (estimated
$42 million), and the rate of spending will not in-
crease, an increased Federal appropriation will in
essence be used to repay outstanding debts te the
Federal Government. There has been no detailed
analysis of real needs in the TQ by the city. It is
not clear that any "essential services" will be
diminished by denying the requested increase in the
Federal payment. Therefore, we recommend against an
increase in the TQ Federal pavment. We do recommend
that additional advances be allowed ($15 million 1n i,
FY 1976). Given increased local revenues, and the de- .
lay in operatlng under an enacted 1976 budget, temporary }ﬁ
cash support is all that is necessary. o




The D.C. budget may be transmitted to Congress with
any changes to the request deemed appropriate. Un-
like D.C. itself, you are not required to transmit

a "balanced budget," nor is Congress required to
enact one—although D.C. must enact revenue

measures to provide any necessary balancing, once

an appropriation is enacted. If you approve our
recommendations, the higher outstanding advances will
provide a "cash balance.”

You have previously approved Federal support

(+$3 million) for public safety purposes during the
Bicentennial. D.C. will receive these additional
Federal funds in the TQ. Funding of this amount
within the remaining TQ Federal payment authorization
is the only existing means for appropriating such
funds directly to the District. This requires
congressional concurrence. While it is unusual for
the Administration to specify uses for the Federal
payment, we believe your transmittal message can
distinguish this increased request as an extraordinary
one. Given past legislative experience with the level
of the Federal payment, Congress may not approve this
request. An alternative would be to approve the full
requested increase in the Federal payment ($6.5
million) calling one half of it warranted on Bicen-
tennial grounds. This might defuse criticism of the
Administration which could come from denying the
requested increase. However, this alternative does
not seem warranted on fiscal grounds alone.

Treasury borrowing

The Home Rule Act cut off access to Federal loans for
capital projects not approved (i.e. previously funded

at some stage) by January 2, 1975. While D.C. gained
authority to borrow on the prlvate market, congressional
concern over D.C. budget practices has forestalled such
action. D.C. does not expect to make its first issue
($50 million) until a Senate-financed audit is completed
at the end of April 1976. Any bond issue is unlikely
before late 1976. D.C. therefore asks that the
Administration support an extension of Treasury
borrow1ng in the amount of $69.4 million in FY 1976

and $26.9 million in FY 1977.

A

Alternatives &?» ¢

-
3

oy

1. Transmit the capital budget in the amounts re-ﬁﬂ
quested (which presume $69.4 million in
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projects requiring new Treasury authority), and
amend your FY 1976 budget to indicate that
"Additional authorizing legislation is to be

proposed." Net Federal outlays will not increase
until FY 1978.

2. Reject the D.C. capital budget as submitted, and
transmit only amended estimates of Federal out-
lays for those projects which do not require
new Treasury authority. Inform D.C. that you
will not transmit capital requests requiring new
authority until the Home Rule Act has been amended.

Alternative 1 assumes support of D.C. legislation to extend
Treasury borrowing. The amendment materials transmitted to
Congress would distinguish between "o0ld" and "new" amounts;
Congress could choose to approve at this point only "old"
projects. The Administration would not be accused of slowing
down the city's necessary renovation of D.C. General Hospital
‘and routine water and sewer projects, none of which can go
forward without bond income or "new" Treasury authority.

Alternative 2 requires that we alter the proposed D.C.
capital spending program. This method would dissociate the
issue of additional Treasury authority from the amendment.
An Administration position will ultimately be required,
however, in reviewing any draft D.C. bill to extend Treasury
borrowing, inasmuch as it affects Federal funds. And if
additional Treasury authority is enacted by Congress you
would have to transmit a D.C. capital budget supplemental
request later. This approach is preferable if you think
additional D.C. borrowing authority is questionable or

does not seem proper.

We believe that Treasury borrowing should be available as
long as access to the bond market is effectively precluded.

There seems to be no valid reasons for halting the D.C.
capital program de facto. The Senate District Committee
audit, favors extension of interim Treasury borrowing,
pending access to the private market.

The capital program is winding down after 12 years of strong
activity. An extension of authority will increase the city's
total Federal debt, which is now estimated at $2.4 billion.
Annual debt service, however, would remain well below the
limit set in the Home Rule Act. While new borrowing would
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increase net Federal outlays, this consideration is tempered
in the near term by the fact that FY 1976 outlay estimates
for D.C. borrowing have already dropped from earlier allowances.

We recommend Alternative 1l--The extension of interim capital
financing provision of the Home Rule Act through January 2,
1977, as requested bv the District. If you agree, the budget
amendment can go forward without waiting for clearance of the
draft bill., I recommend citing the capital issue in your
transmittal message.

RECOMMENDATION

1. That you reject an increased Federal payment in the TQ
except for Bicentennial funding (+$3 million), and
approve increased short-term advances (+$15 million).
Agree Disagree | See me

2. That you approve extension of Treasury borrowing

- authority and that you transmit the D.C. capital

budget which assumes this extension.

Agree Disagree See me

oo



Aptil 6, 1976

Ken,

Please be sure to let me
see the OMB memo on S. 1941
when it is available.

Thanks.

PWB
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THE WHITE HOUSE

WASHINGTON

March 31, 1976

MEMORANDUM FOR: PHIL BUCHEN
FROM: KEN LAZARUS%
SUBJECT: S. 1941

S. 1941, the Animal Welfare Act Amendments of 1976, passed
the Senate on December 18, 1975 by voice vote. It passed the
House on February 9, 1976, by a roll call vote of 335-34, The
measure cleared a House-Senate Conference on March 29, 1976,
I anticipate that the Conference Report will be agreed to by the
House and Senate later this week or the early part of next week,

The bill amends the Federal Laboratory Animal Welfare Act of
1966 to authorize the Secretary of Agriculture to regulate the
transportation of animals in commerce, The bill brings under
the purview of the act common carriers, intermediate handlers,
and other persons engaged in the transportation of animals and
which are currently exempted from regulations insuring the
humane treatment of animals shipped in interstate commerce,

The bill requires the Secretary of Agriculture to establish
standards designed to assure the safe transportation of all
animals against disease, injury, and death, These standards
must include, but need not be limited to, minimum requirements
with respect to containers, feed, water, rest, ventilation,
temperature, handling, veterinary care, and other factors
necessary for assuring humane treatment to animals in
transportation.

S. 1941 permits the Secretary to require that prior to shipment,
certain animals be examined by an accredited veterinarian to
insure that they are free of infectious disease or physical abnor-
malities. C,O,D, shipment of animals is prohibited unless the
consignor guarantees the payment of transportation costs and_
any costs incurred by the carrier for care of the animal, - ViR

>

ks, s
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Tryat’



S. 1941 would also require the Secretary of Agriculture to

consult with the Secretary of Transportation, the CAB, the

FAA, the ICC, and the FMC prior to issuing standards under

the Act. Regulatory agencies involved with transporting

animals, the ICC, the CAB, and the FMC, are further

authorized in the bill to assist the Secretary of Agriculture

in implementation of the Act, Any proposed standards affecting
flight safety requirements may be disapproved by the Administrator
" of the FAA within 30 days after consultation with the Secretary of
Agriculture.

To assist the Secretary in enforcing provisions of the Act, the
bill authorizes the CAB to prosecute criminal violations of the
Act, Additionally, the bill authorizes the assignment of a civil
penalty not to exceed $1,000 against those persons who, after
notice and an opportunity for a hearing, the Secretary finds to
be in violation of the provisions of the Act.

S. 1941 creates new Federal sanctions which may be imposed
upon any person who knowingly sponsors, exhibits, sells,
buys, or transports, etc. any animal relative to any fighting
venture. This new section would supplement, not supplant,
existing state and local law.,

Finally, the bill authorizes an appropriation of $400,000 to
enforce its animal fighting restrictions. Additional moneys will
be authorized in the transportation bill to cover other aspects

of the legislation.

During the course of hearings on S. 1941 the Department of
Agriculture opposed enactment in favor of voluntary compliance.
The CAB supported enactment., To my knowledge, industry and
various interest groups interposed no objection to the bill.

Attached is a copy of the Conference Report.



94t CoNgrESs | HOUSE OF REPRESENTATIVES RerorT
2d Session No. 94-976

ANIMAL WELFARE ACT AMENDMENTS OF 1976

Maron 29, 1976.—Ordered to be printed

Mr. FoLEy, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany S. 1941]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S. 1941) to amend
the Act of August 24, 1966, as amended, to assure humane treatment of
certain animals, and for other purposes, having met, after full and free
conference, have agreed to recommend and do recommend to their
respective Houses as follows:

That the Senate recede from its disagreement to the amendments
of the House to the text and title of the bill and agree to the same with
an amendment as follows:

In lieu of the matter proposed to be inserted by the House amend-
ments insert the following:

Z}hat this Act may be cited as the “Animal Welfare Act Amendments
of 1976”.

Skc, 2. Section 1 of the Act of August 24, 1966 (80 Stat. 350, as
amended by the Animal Welfare Act of 1970, 84 Stat. 1560; 7 U.S.C.
2131-2155) is amended to read as follows:

“Sec. 1. (a) This Act may be cited as the ‘Animal Welfare Act’.

“(b) The Oongress finds that animals and activities which are regu-
lated under this Act are either in interstate or foreign commerce or
substantially affect such commerce or the free flow thereof, and that
regqulation of animals and activities as provided in this Act is neces-
sary to prevent and eliminate burdens upon such commerce and to
effectively regulate such commerce, in order——

“(1) to insure that animals intended for use in research facili-
ties or for ewhibition purposes or for use as pets are provided
humane care and treatment;

“(2) to assure the humane treatment of animals during trans-
portation in commerce; and

“(3) to protect the owners of animals from the theft of their
animals by preventing the sale or use of animals which have been,
stolen. - "

57-006 O L
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The Congress further finds that it is essential to regulate, as promfled
in this Act, the transportation, purchase, sale, housing, care, handling,
and treatment of animals by carriers or by persons or organizations
engaged in using them for research or experimental purposes or for
ewhibition purposes or holding them for sale as pets or for any such
purpose or use.”.

Skc. 3. Section 2 of such Act is amended— ) .

(1) by striking out subsection (¢) and (d) thereo f and inserting
in lieu thereof the following : ‘

“(¢) The term ‘commerce’ means troade, traffic, transportation, or
other commerce— )

“(1) between a place in a State and any place outside of such
State, or between points within the same State but through any
place outside thereof, or within any territory, possession, or the
District of Columbiay : )

“(2) which affects trade, traffic, transportation, or other com-
merce described in paragraph (1). ] )

“(d) The term ‘State’ means a State of the United States, the Dis-
trict of Columbia, the Commomwealth of Puerto Rico, the Virgin
Islands, Guam, American Samoa, or any other territory or possession
of the United States;”. )

(8) by striking out the term “affecting commerce” in subsec-
tions (e) and (f) and inserting in liew thereof “in commerce”;

(8) by revising paragraph (f) thereof to read as follows:

“(f) The term ‘dealer’ means any person who, in commerce, for
compensation or profit, delivers for transportation, or transports, ex-
cept as a carrier, buys, or sells, or negotiates the purchase or sale of,
(1) any dog or other animal whether alive or dead for research, teaoh-
ing, exhibition, or use as @ pet, or (2) any dog for hunting, security, or
breeding purposes, except that this term does not include— )

“(3) @ retail pet store except such store which sells any animals
to aresearch facility, an exhibitor, or a dealer ; or

“(#) any person who does not sell, or negotiate the purchase
or sale of any wild animal, dog, or cat, and who derives no more
than $500 gross income from. the sale of other animals during any
calendar year;”,

(4) by deleting “; and” at the end of paragraph (g) and in-
serting in lieu thereof the following : ©. With respect to a dog, the
term means all dogs including those used for hunting, security, or
breeding purposes;”, and : '

(6) by deleting the period at the end of paragraph (k) end in-

© serting a semicolon in lieu thereof.

ze. 4. Section 2 of such Act is further amended by adding thereto
two new paragraphs to read :

“(3) The term ‘intermediate handler’ means any person including a
department, agency, or instrumentality of the United States or of any
State or local government (other than o dealer, research facility, ex-
hibitor, any person excluded from. the definition of a dealer, research
facility, or exhibitor, an operator of an auction sale, or a carrier) who
is engaged in any business in which he receives custody of animals in
conmection with their transportation in commerce ; and

“(4) The. term. ‘carrier’ means the operator of any airline, railroad,
motor carrier, shipping line, or other enterprise, which is engaged in
the business of transporting any animals for hire.”.
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Skc. 5. Sections 4, 11, and 12 of such Act are amended by striking
out “affecting commerce” and inserting in liew thereof “in commerce”.

SEc. 6. Section 6 of such Act is amended by inserting after the term
“pesearch facility”, & comma and the term “every intermediate handler,
every carrier,”,

Skc. 7. Section 9 of such Act is amended by inserting after the term.
“section 12 of this Act,’, the term “or an intermediate handler, or
carrier,’, and by deleting the term “or an operator of an auction sole
as well as of such person.” at the end of section 9 and substituting
therefor the following term.: “operator of an auction sale, intermediate
handler, or carrier, as well as of such person.”.

Skc. 8. Section 10 of such Act is amended by deleting the phrase «,
upon forms supplied by the Secretary” from the first sentence and
by inserting between the second and third sentences thereof the follow-
ing : “At the request of the Secretary, any requlatory agency of the
Federal Government which requires records to be maintained by inter-
mediate handlers and carriers with respect to the transportation, re-
cetwing, handling, and delivery of animals on forms prescribed by the
agency, shall require there to be included in such forms, and inter-
mediate handlers and carriers shall include in such. forms, such infor-
mation as the Secretary may require for the effective administration
of this Act. Such information shall be retained for such reasonable
period of time as the Secretary may prescribe. If regulatory agencies
of the Federal Government do not prescribe requirements for any such.
forms, intermediate handlers and carriers shall make and retain for
such reasonable period as the Secretary may prescribe such records
with respect to the transportation, receiving, handling, and delivery
of animals as the Secretary may prescribe.”.

Skc. 9. Section 13 of such Act is amended by designating the pro-
visions thereof as subsection (a) and by adding, after the second
sentence therein, new sentences to read: “The Secretary shall also
promulgate standards to govern the transportation in commerce, and
the handling, care, and treatment in conmection therewith, by inter-
mediate handlers, air carriers, or other carriers, of animals consigned
by any dealer, research facility, exhibitor, operator of an auction sale,
or other person, or any department, agency, or instrumentality of the
United States or of any State or local government, for transportation
in commerce. The Secretary shall have authority to promulgate such.
rules and requlations as he determines necessary to assure hwmane
treatment of animals in the course of their transportation in commerce
including requirements such as those with respect to containers, feed,
water, rest, ventilation, temperature, and handling.”.

Skc. 10. Section 13 of such Act, as amended, is further amended. by
adding at the end thereof new subsections (b), (¢), and (d) to read:

“(b) No dogs or cats, or additional kinds or classes of animals des-
ignated by requlation of the Secretary, shall be delivered by any dealer,
research facility, exhibitor, operator of an auction sale, or department,
agency, or instrumentality of the United States or of any State or
local government, to any intermediate handler or carrier for transpor-
tation in comumerce, or received by any such handler or carrier for
such tramsportation from any such person, department, agency, or in-
strumentality, unless the animal is accompanied by a certificate issued
by a veterinarian licensed to practice veterinary medicine, certifying
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that he inspected the amimal on a specified date, which shall not be
more than ten days before such delivery, and, when so inspected, the
animal appeared free of any infectious disease or physical abnormality
which would endanger the ansmal or animals or other animals or en-
danger public health : Provided, however, That the Secretary may by
regulation provide exceptions to this certification requirement, under
such conditions as he may prescribe in the regulations, for animals
shipped to research facilities for purposes of research, testing or exper-
imentation requiring animals not eligible for such certification. Such
certificates received by the intermediate handlers and the carriers shall
be retained by them, as provided by regulations of the Secretary, in
accordance with section 10 of this Act.

“(¢) Nodogs or cats, or additional kinds or classes of animals desig-
nated by requlation of the Secretary, shall be delivered by any person
to any intermediate handler or carrier for tramsportation in
commerce except to registered research facilities if they are less than
such age as the Secretary may by regulation prescribe. The Secretary
shall designate additional kinds and classes of animals and may pre-
scribe different ages for partioular kinds or classes of dogs, cats, or
designated animals, for the purposes of this section, when he deter-
mines that such action is necessary or adequate to assure their humane
treatment in conmection with their transportation in commerce.

“(d) No intermediate handler or carrmer involved in the transpor-
tation of any animal in commerce shall participate in any arrange-
ment or engage in any practice under which the cost of such animal or
the cost of the transportation of such animal is to be paid and collected
upon delivery of the animal to the consignee, unless the consignor
guarantees in writing the payment of transportation charges for any
animal not claimed within a period of 48 howurs after notice to the con-
signee of arrival of the animal, including, where necessary, both the
return transportation charges and an amount sufficient to reimburse
the carrier fgf all out-of-pocket expenses incurred for the care, feed-
ing, and storage of such animals.”.

Sko. 11. Section 15 of such Act is amended by inserting after the
term “exhibition” in the first sentence, a comma and the term “or ad-
ministration of stotutes regqulating the transportation in commerce or
handling in connection therewith of any animals”, and by adding the
following at the end of the sentence : “Before promulgating any stand-
ard governing the air transportation and handling in connection there-
with, of animals, the Secretary shall consult with the Secrctary of
Transportation who shall have the authority to disapprove any such
standard if he notifies the Secretary, within 30 days after such con-
sultation, that changes in its provisions are necessary in the interest of
flight safety. The Interstate Commerce Commission, the Civil Aero-
nautics Board, and the Federal Maritime Commission, to the extent
of their respective lawful authorities, shall take such action as is ap-
propriate to implement any standard established by the Secretary with
respect to a person subject to regulation by it.”.

Sec. 12 Subsection (a) of section 16 of such Act is amended by

inserting the term “intermediate handler, carrier,” in the first sentence
after the term “exhibitor,”’ each time the latter term appears in the
sentence ; by inserting before the period in the second sentence, a comma
and the term “or (5) such animal is held by am intermediate handler
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or a carrier” ; and by deleting the term “or” before the term “ (4)” in the
second sentence.

(b) Subsection (¢) of section 16 of such Act is amended by striking
the words “sections 19(b) and 20(b)™ in the last sentence and inserting
in liew thereof the words “section 19(c)”.

Skc. 13. Section 19 of such Act is amended to read as follows :

“(a) If the Secretary has reason to believe that any person licensed
as a dealer, ewhibitor, or operator of an auction sale subject to section
12 of this Act, has violated or is volating any provision of this Act,
or any of the rules or regulations or standards promulgated by the
Secretary hereunder, he may suspend such person’s license temporarily,
but not to ewceed 21 days, and after notice and opportunity for
hearing, may suspend for such additional period as he may specify, or
revoke such license, if such violation is determined to hawe occurred.

“(b) Any dealer, exhibitor, research facility, intermediate handler,
carrier, or operator of an auction sale subject to section 12 of this Act,
that violates any provision of this Act, or any rule, requlation, or
standard promulgated by the Secretary thereunder, may be assessed
a civil penalty by the Secretary of not more than $1,000 for each such
violation, and the Secretary may also make an order that such person
shall cease and desist from continuing such violation. Fach, violation
and each day during which a violation continues shall be a separate of-
fense. No penalty shall be assessed or cease and desist order issued un-
less such person is given notice and opportunity for @ hearing with
repect to the alleged violation, and the order of the Secretary assessing
a penalty and making a cease and desist order shall be final and con-
clusive unless the ajfected person files an appeal from the Secretary’s
order with the appropriate United States Court of Appeals. The Sec-
retary shall give due consideration to the appropriateness of the pen-
alty with respect to the size of the business of the person involved, the
gravity of the wviolation, the persow's good faith, and the history of
previous violations. Any such civil penalty may be compromised by
the Secretary. Upon any failure to pay the penalty assessed by o final
order under this section, the Secretary shall request the Attorney Gen-
eral to institute a civil action in a district court of the United States
or other United States court for any district in which such person is
found or resides or transacts business, to collect the penalty, and such
court shall hawe jurisdiction to hear and decide any such. action. Any
person who knowingly fails to obey a cease and desist order made by
the Secretary under this section shall be subject to a civil penalty of
$500 for each offense, and each day during which such failure con-
tinues shall be deemed o separate offense. _

“(e) Any dealer, exhibitor, research, facility, intermediate handler,
carrier, or operator of an auction sale subject to section 12 of this Act,
aggrieved by a final order of the Secretary issued pursuant to this sec-
teon may, within 60 days after entry of such an order, seek review of
such order in the appropriate United States Court of Appeals in ac-
cordance with the provisions of section 2341, 2343 through 2350 of
title 28, United States Code, and such court shall have exclusive juris-
diction to enjoin, set aside, suspend (in whole or in part), or to deter-
mine the validity of the Secretary’s order.

“(d) Any dealer, exhibitor, or operator of an auction sale subject
to section 12 of this Act, who knowemgly violates any provision of this
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Act shall, on conviction thereof, be subject to imprisonment for not
more than 1 year, or a fine of not more than $1,000, or both. Prosecution
of such wviolations shall, to the maximum extent pmc:tzcab}e, be b'rougfzt
initially before Unired States magistrates as provided in section 636
of title 28, United States Code, and sections 3401 and 3402 of title 18,
United States Code, and, with the consent of the Attorney General,
may be conducted, at both trial and upon appeal to district court, by
attorneys of the United States Department of Agriculture.”.

SEc. 14. Section 20 of such Act is hereby repealed. )

Skc. 15. Section 24 of such Act is amended by inserting the follow-
ing at the end of the section: “Notwithstanding the other provisions
of this section, compliance by intermediate handlers, and carriers, and
other persons with those provisions of this Act, as amended by the
Animal Welfare Act Amendments of 1976, and those regulations
promulgated thereunder, which relate to actions of intermediate han-
dlers and carriers, shall commence 90 days after promulgation of regu-
lations under section 13 of this Act, as amended, with respect to
intermediate handlers and carriers, and such regulations shall be pro-
mulgated no later than 9 months after the enactment of the Anvmal
Welfare Act Amendments of 1976; and compliance by dealers, ex-
hibitors, operators of auction sales, and research facilities with other
provisions of this Act, as so amended, and the regulations thereunder,
shall commence upon the expiration of 90 days after enactment of the
Animal Welfare Act Amendments of 1976 : Provided, however, That
compliance by all persons with paragraphs (8), (¢), and (d) of sec-
tion 13 and with section 26 of this Act, as so amended, shall commence
upon the expiration of said ninety-day period. In all other respects,
said amendments shall become effective upon the date of enactment.”.

Skc. 16. Section 26 of such Act is amended by deleting from sub-
section (2) the word “and” where it last appears, deleting the period
at the end of subsection (3) and inserting “; and” in lieu thereof, and
by inserting after subsection (3) the following new subsgction:

“(4) recommendations and conclusions concerning i he aircraft
environment as it relates to the carriage of live amimals in air
transportation.”.

Skc. 17. Such Act is amended by adding at the end thereof the fol-
lowing new section.: ]

“Sgc. 26. (@) It shall be unlawful for any person to knowingly
sponsor or exhibit an animal in any animal fighting venture to which
any animal was moved in interstate or foreign commerce.

“(b) It shall be unlowful for any person to knowingly sell, buy,
transport, or deliver to another person or receive from another person
for purposes of transportation, in interstate or foreign commerce, any
dog or other animal for purposes of having the dog or other animal

articipate in an animal fighting venture. ]

“(¢) It shall be wnlawful for any person to knowingly use the mail
service of the United States Postal Service or any interstate instru-
mentality for purposes of promoting or in any other manner further-
ing an animal fighting venture except as performed outside the limits
of the States of the United States.

“(d) Notwithstanding the provisions of subsections (a), (), or
(¢) of this section, the activities prohibited by such subsections shall
be unlawful with respect to fighting ventures involving live birds only
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if the fight is to take place in a State where it would be in violation of
the laws thereof.

“(e) Any person who violates subsection (a), (b), or (¢) shall be
fined not more than $5,000 or imprisoned for not more than 1 year, or
both, for each such violation.

“(f) The Secretary or any other person authorized by him shall

e such investigations as the Secretary deems necessary to deter-
mine whether any person has violated or s violating any provision y’
this section, and the Secretary may obtain the assistance of the Fed-
eral Bureau of Investigation, the Department of the Treasury, or
other law enforcement agencies of the United States, and State and
local governmental agencies, in the conduct of such investigations,
under cooperative agreements with such agencies. A warrant to search
for and seize any animal which there is probable cause to believe was
inwvolved in any violation of this section may be issued by any judge of
the United States or of a State court of record or by & United States
magistrate within the district wherein the amimal sought is lo-
cated. Any United States marshal or any person authorized under
this section to conduct investigations may apply for and execute any
such warrant, and any animal seized under such a warrant shall be
held by the United States marshal or other authorized person pending
disposition thereof by the court in accordance with this paragraph
(f). Necessary care including veterinary treatment shall be provided
while the animals are 3o held in custody. Any animal involved in any
violation of this section shall be liable to be proceeded against and
forfeited to the United States at any time on complaint filed in any
United States district court or other court of the United States for
any jurisdiction in which the animal is found and upon a judgment of
forfeiture shall be disposed of by sale for lawful purposes or by other
humane means, as the court may direct. Costs incurred by the United
States for care of animals seized and forfeited under this section shall
be recoverable from the owner of the animals if he appears in such
forfeiture proceeding or in a separate civil action brought in the juris-
diction in which the owner is found, resides, or transacts business.

“(g) For purposes of this section—

“(1) the term ‘animal fighting venture’ means any event which
involwves a fight between at least two animals and is conducted
for purposes of sport, wagering, or entertainment except that the
term ‘animal fighting venture’ shall not be deemed to include any
activity the primary purpose of which involves the use of one or
more animals in hunting another animal or animals, such as water-
fowl, bird, racoon, or fox hunting;

“(2) the term ‘interstate or foreign commerce’ means—

“(A) any movement between any place in o State to any
place in another State or between places in the same State
through another State; or

“(B) any movement from a foreign country into any State;

“(3) the term ‘“interstate instrumentality’ means telegraph, tele-
phone, radio, or television operating in interstate or foreign
commerce,;

“(4) the term ‘State’ means any State of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, and any
territory or possession of the United States;




8

“(5) the term ‘animal’ means any live bird, or any live dog or
other mammal, except man ; and

“(6) the conduct by any person of any activity prokibited by
this section shall not remlgr such person subject to the other sec-
tions of this Act as a dealer, exhibitor, or otherwise. )

“(h) (1) The provisions of this Act shall not supersede or otherwise
invalidate any such State, local, or municipal legislation or ordinance
relating to amimal fighting ventures except in case of a direct and
irreconcilable conflict between any requirements thereunder and this
Act or any rule, regulation, or standard hereunder.

“(2) Section 3001 (a) of title 39, United States Code, is amended by
adding immediately after the words ‘title 18’ a comma and the words
‘or section 26 of the Animal Welfare Act’.”. '

Skc. 18. Section 23 of such. Act is amended by inserting immediately
before the period at the end of the third sentence “: Provided, That
there is authorized to be appropriated to the Secretary of Agriculture
for enforcement by the Department of Agriculture of the provisions
of section 26 of this Act an amount not to exceed $100,000 for the tran-
sition quarter ending September 30, 1976, and not to exceed $400,000
for each fiscal year thereafter”.

Skc. 19. Section 14 of such Act is amended by inserting in the first
sentence after the term “standards” the phrase “and other require-
ments”. 4

In lieu of the amendment of the House to the title of the bill insert
the following: “An Act to amend the Act of August 24, 1966, as
amended, to increase the protection afforded animals in transit and to
assure humane treatment of certain animals, and for other purposes.”.

And the House agree to the same,

Tuomas S. FoLEY,
W. R. Poage,

Bor BErGLAND,
JEerrY LiTTON,
JamEs WEAVER,
Toum HARKIN,

Managers on the Part of the House.
WaRrEN (. MaGNUSON,
WenpeLrL, H. Forp,

LowerL. P. WEeICKER, JT.,
Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the House and the Senate at the Con-
ference on the disagreeing votes of the two Houses on the amendments
of the House to the bill (S. 1941) to amend the act of August 24, 1966,
as amended, to assure humane treatment of certain animals, and for
other purposes, submit the following joint statement to the House and
the Senate in explanation of the effect of the action agreed upon by
the managers and recommended in the accompanying Conference re-
port. The differences between the Senate bill and the House amend-
ment and the substitute agreed to in Conference are noted in the follow-
ing outline, except for conforming, clarifying, and technical changes:

1. Trrie or Biin

Senate bill

The title of the Senate bill declares its purpose to be “to increase the
protection afforded animals in transit and to assure the humane treat-
ment of animals, and for other purposes.” :
House amendment

The title of the House amendment states its purpose to be “to amend
the act of August 24, 1966, as amended, to assure humane treatment
of certain animals, and for other purposes.”
Conference substitute

The Conference substitute adopts the title of the House amendment
but incorporates the phrase “to increase the protection afforded ani-
mals in transit” from the title of the Senate bill.

2. CITATION OF AMENDMENTS
Senate bill

The Senate bill provides that this act may be cited as the Animal
Welfare Amendments of 1975.
House amendment

The House amendment provides that this act may be cited as the
Animal Welfare Act Amendments of 1976.
Conference substitute
- The Conference substitute adopts the House provision.

3. Sumort TrTLE OF AcT
Senate bill

The Senate bill provides that the act of August 24, 1966, as
amended, may be cited is the “Animal Welfare Act.”
House amendment

The House amendment contains no comparable provision.

. 9
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Conference substitute
The Conference substitute adopts the Senate provision.

4. CoNGRESSIONAL DEcLARATION OoF Poricy (Sectron 1 or ExisTiNg
Law)

Senate bill

The Senate bill revises the congressional declaration of policy con-
tained in section 1 of the present law and makes a congressional
finding that animals and activities which are regulated under this act
are either in interstate or foreign commerce or substantially affect such
commerce or the free flow thereof, and that regulation of animals and
activities as provided in this act is necessary to prevent and eliminate
burdens upon such commerce.

House amendment
The House amendment contains no comparable provision.

Conference substitute
The Conference substitute adopts the Senate provision.

5. DeFINITION OF CoMMERCE (SuBsEcrions 2(c) AND 2(d) or
Existing Law)
Senate bill

The Senate bill strikes from the present law the definition of the
terms “commerce” and “affecting commerce” and inserts in lieu thereof
a new definition of the term “commerce” and a definition of the term
“State” as used in the new definition of “commerce”. These provisions
would narrow the coverage of the existing law by excluding commerce
between points within the same State, territory, or possession, etc.,
which passes through a point outside thereof and commerce within any
territory, possession, or the District of Columbia, but would otherwise
not limit the coverage of the statute.

House amendment
The House amendment contains no comparable provisions.

Conference substitute

The Conference substitute adopts the Senate provision with an
amendment to carry forward from existing law into the new definition
of the term “commerce” commerce between two points in the same
State but through any place outside thereof, and commerce within any
territory, possession, or the District of Columbia.

6. DeFInITION OF DEALER (SUBSECTION 2(f) oF Existing Law)

Senate bill

The Senate bill amends the definition of the term “dealer” in the
present law to add to those already covered by the definition persons
who offer animals for sale, and also to include all retail pet stores.
(Retail pet stores are not included in the definition of “dealer” under
existing law unless they sell animals to research facilities, exhibitors,
or dealers.)

House amendment
The House amendment does not disturb the coverage of retail pet
stores under existing law. However, in addition to persons already
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covered, it would add to the definition of the term “dealer” any person
who negotiates the purchase or sale of animals. The House amendment
would further amend the definition of the term “dealer” to include
specifically any person who sells any wild animal, dog, or cat or who
delivers for transportation, transports, buys, sells, or negotiates the
purchase or sale of any dog for hunting, security, or breeding purposes.
However, any person who grosses no more than $500 in any calendar
year from the sale of animals other than wild animals, dogs, or cats
would be specifically excluded from the definition of the term “dealer”.

Conference substitute

The Conference substitute adopts the House provision. However, the
term “dealer” includes only those persons who deal in animals for
compensation or profit. The term does not include a person who, on a
casual basis purchases a dog or cat for his own use or enjoyment; nor
does it include a person who upon occasion in isolated transactions sells
a dog or cat. :

7. DEFINTTION oF ANIMAL (Sussection 2(g) oF Existing Law)

Senate bill

The Senate bill adds to. the definition of the term “animal” in the
present law cold-blooded animals, birds, and horses used for exhibition
or as pets (horses used for research are included in the definition under
existing law) ; and clarifies that the term “dog” as used in the defini-
tion of “animal” includes dogs used for hunting, security, or breeding
purposes. The Senate bill also removes from the definition of “animal”
all dead animals and any non-human primate mammal not embraced
within the term “monkey”,

House amendment

The House amendment makes no change in the definition of the
term “animal” in the present law other than to clarify the fact that
the term “dog” as contained in that definition means all dogs includ-
ing those used for hunting, security, or breeding purposes.
Conference substitute

The Conference substitute adopts the House provision.

8. DerFintTION OF ExHIBITOR (SUBSECTION 2(h) oF ExisTiNg Law)

Senate bill

The Senate bill amends the definition of the term “exhibitor” in
the present law to limit its application to a person who exhibits ani-
mals in commerce to the public for compensation. The effect of this
change would be to exclude from coverage under this definition per-
sons exhibiting animals which were purchased in commerce or the in-
tended distribution of which affects commerce, or will affect commerce.
House amendment

The House amendment contains no comparable provision.

Conference substitute
The Conference substitute adopts the House amendment.
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9. NEw DEFINITIONS OF CARRIER AND INTERMEDIATE HANDLER (ADDED
To SEcTION 2 oF ExisTiNng Law)

Senate bill

The Senate bill adds to the definitions contained in section 2 of the
present law a new term, “carrier”, which would be defined as any per-
son designated by the Secretary of Transportation who is subject to
regulation by the ICC, CAB, or FMC or is engaged in the business of
transporting animals for hire or providing services incidental to such
transportation.

House amendment

The House amendment would add to the definitions contained in
section ¢ of the present law two new terms viz: “carries” and “inter-
mediate handler”, neither ot which would be subject to designation by
the Secretary of Transportation. The term “carrier” would be defined
to mean the operator of any airline, railroad, motor carrier, shipping
line, or other enterprise, which is engaged in the business of transport-
ing any animals for hire and includes all terminal facilities controlled
by such carriers. The term “intermediate handler” means persons
other than dealers, research facilities, exhibitors, operators of auction
sales, or carriers and includes express companies, forwarders, and
other persons or facilities (including terminal facilities not controlled
by carriers) which handle animal shipments.

Conference substitute
The Conference substitute adopts the House provision.

10. TerminaL Faciurres Usep BEA Licensees (SectioN 3 oF ExisTIiNG
w
Senate bill )

The Senate bill amends section 3 of the present law to deny a
license to any dealer or exhibitor who uses terminal facilities which do
not comply with the standards promulgated by the Secretary pursuant
to section 13 of the Act.

House amendment
The House amendment contains no comparable provision.

Conference substitute
The Conference substitute adopts the House amendment.

11. Dererion oF Term “ArrecTING COMMERCE” (SECTIONS 4, 11 AND
12 or Existine Law)

Senate bill

The Senate bill strikes out the term “affecting commerce” and
inserts in lieu thereof the term “in commerce” in sections 4 (requiring
a valid license for dealers and exhibitors), 11 (requiring marking and
identification of animals), and 12 (licensing of certain auction sales,
etc.) of the act. These changes do not limit the coverage of the statute
and are intended to bring these sections into line with the revised
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declaration of policy and new definition of the term “commerce” con-
tained in the Senate bill.

House amendment
The House amendment contains no comparable provision.

Conference substitute
The Conference substitute adopts the Senate provision.

12. RecstraTION (SECTION 6 OoF ExIsTING LAW)

Senate bill
The Senate bill amends section 6 of the present law to require
registration of every carrier not licensed under section 3 of the act.

House amendment
The House amendment amends section 6 to require registration of
every intermediate handler and every carrier not so licensed.

Conference substitute
The Conference substitute adopts the House provision.

13. RESPONSIBILITY FOR AcTs OF AGENTS (SECTION 9 oF ExisTiNG Law)

Senate bill :
The Senate bill amends section 9 of the present law to make car-
riers responsible for the acts of their agents or employees.

House amendment

The House amendment would amend section 9 to make intermediate
handlers or carriers responsible for the acts of their agents or
employees.

Conference substitute
The Conference substitute adopts the House provision.

14. RECORDKEEPING BY CARRIERS AND INTERMEDIATE HANDLERS
(SectroN 10 oF Existing Law)

Both the Senate bill and the House amendment amend section 10
of the present law to delete the requirement that the Secretary of Ag-
riculture supply the forms upon which records required under the act
are kept,

Senate bill

In addition, the Senate bill would amend section 10 to empower
the Secretary of Agriculture, subject to the approval of every other
Federal agency which requires carriers to keep records, to require car-
riers to keep records with respect to the transportation, receiving,
handling, and delivering of animals. The Senate bill would also re-
quire any such records to be made available at all reasonable times for
inspection and copying by the Secretary. (A comparable provision al-
ready appears in section 10). .
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House amendment

The House amendment would require any Federal regulatory agency
which requires intermediate handlers and carriers to keep records with
respect to the transportation, receiving, handling, and delivery of ani-
mals on forms prescribed by the agency, to require inclusion in such
forms, and intermediate handlers and carriers would be required to
include, information which the Secretary requests be required for ef-
fective administration of the act. Such information shall be retained
by such agencies and intermediate handlers and carriers for such
reasonable period of time as the Secretary may prescribe. The Secre-
tary would be empowered to prescribe recordkeeping requirements and
reasonable periods of record retention for intermediate handlers and
carriers not required by other Federal regulatory agencies to keep
records with respect to the transportation, receiving, handling, and
delivery of animals.

Conference substitute
The Conference substitute adopts the House provision.

15. HuMANE STANDARDS FOR CARRIERS AND INTERMEDIATE HANDLERS
(SectioN 13 oF Existine Law)

Both the Senate bill and the House amendment designate section
13 of the present law as subsection “(a)”.

Senate bill

The Senate bill amends the section to extend application of the
humane standards promulgated by the Secretary to any terminal fa-
cilities used by a carrier subject to the act and also to the facilities of
auction sales licensed under section 12 of the act and to the facilities
of persons not qualifying as dealers or exhibitors who may be licensed
under section 3 of the act.

House amendment

The House amendment would amend the section by inserting two
new sentences which would require the Secretary to promulgate stand-
ards to govern the transportation in commerce, and the handling, care,
and treatment in connection therewith, by intermediate handlers, air
carriers, or other carriers, of animals consigned by any dealer, re-
search facility, exhibitor, operator of an auction sale, or other person,
or any department, agency, or instrumentality of the United States,
for transportation in commerce. (As noted below in No. 16, the Senate
bill would add as subsection (b) of section 13 a comparable provision
which is slightly broader in that it would apply also to animals con-
signed by State or local government agencies.) The Secretary would
be empowered to promulgate such rules and regulations as he deter-
mines necessary to assure humane treatment of animals in the course
of their transportation in commerce including requirements such as
those with respect to containers, feed, water, rest, ventilation, tempera-
ture, and handling.

Conference substitute

The Conference substitute adopts the House provision with an
amendment to make clear that the humane standards promulgated by
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the Secretary apply in the case of animals consigned by any depart-
ment, agency, or instrumentality of any State or local government.

16. HUMANE STANDARDS AND VETERINARY CERTIFICATES
(NEw Sussecrion 13(b))

Senate bill

The Senate bill adds to section 13 of the act a new subsection
“(b)” which empowers the Secretary to promulgate standards to gov-
ern the transportation in commerce, and the handling, care, and treat-
ment in connection therewith, by carriers, of animals consigned by any
dealer, research facility, owner of a pet, exhibitor, operator of an auc-
tion sale, department, agency, or instrumentality of the Federal Gov-
ernment or of any State or local government or other person. (As
noted above in No. 15, the House amendment contains a comparable
but slightly less comprehensive provision.) Such standards must be
designed to assure the safe transportation in commerce of all animals
recelved in healthy condition, and may include a requirement that no
animal of a designated kind shall be delivered to or received by a car-
rier for transportation in commerce unless it is accompanied by the
certificate of an accredited veterinarian attesting that he inspected
the animal within the time interval he specifies and that, when so in-
spected, such animal appeared to be free of any infectious disease or
physical abnormality which might endanger such animal or other ani-
mals during transportation in commerce, The Secretary may by regu-
lation establish the time interval at which the certificate shall be issued
and require that it be retained by the receiving carrier for a reason-
able period of time.

House amendment

The House amendment would add to section 13 of the act a new
subsection (b) which would provide that no dogs or cats, or additional
kinds or classes of animals designated by regulation of the Secretary
shall be delivered by any dealer, research facility, exhibitor, operator
of an auction sale, or department, agency, or instrumentality of the
United States or of any State or local government, to any intermediate
handler or carrier for transportation in commerce (or be received
by such intermediate handler or carrier for such transportation) un-
less the animal is accompanied by the certificate of a licensed vet-
erinarian certifying that he inspected the animal on a specific date not
more than 10 days before such delivery at which time the animal ap-
peared free of any infectious disease or physical abnormality which
would endanger the animal or animals or other animals or endanger
public health. The House amendment differs from the provision in the
Senate bill in that, in the House amendment, the veterinary certificate
requirement is made mandatory, except for certain animals shipped to
research facilities. The Senate bill leaves veterinary certificate require-
ments to the discretion of the -Secretary of Agriculture. The House
amendment also requires that the veterinary certificate include a state-
ment that public health is not endangered, a provision not found in
the Senate bill. The Secretary could by regulation provide conditional
exceptions to the certification requirement for animals ineligible for
such certificates when such animals are shipped to research facilities
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for purposes of research, etc., requiring such animals. The Secretary
would be empowered to prescribe the period of retention of veterinary
cc;rtt}llﬁcates in regulations promulgated in accordance with section 10
of the act.

Conference substitute
The Conference substitute adopts the House provision.

17. Aee Limurations (NEw Sussecrion 13(c))

Senate bill

The Senate bill contains no provision respecting the age at which
animals may be transported.

House Amendment

The House amendment would add to section 13 of the act a new
subsection (c) which would prohibit delivery of any dogs, cats, or
additional kinds or classes of animals designated by regulation of the
Secretary, by any person to any intermediate handler or carrier for
transportation in commerce, except to registered research facilities,
if they are less than 8 weeks of age, or such other age as the Secre-
tary may by regulation prescribe. The Secretary shall designate
additional kinds and classes of animals and may prescribe ages dif-
ferent than 8 weeks for particular kinds or classes of dogs, cats, or
designated animals when he determines that such action is necessary
or adequate to assure their humane treatment in connection with their
transportation in commerce.

Conference substitute

The Conference substitute adopts the House provision with an
amendment which requires the Secretary of Agriculture to determine
the minimum age at which dogs, cats, or other animals designated
by the Secretary may be delivered for transportation in commerce.
The Secretary would, thus, also have discretion, subject to such stand-
ards and regulations as he might prescribe, to permit transportation
of animals with their litters.

18. C.0.D. TransporraTION OF ANIMALs (NEW Sussecrion 13(c)

or 13(d
Senate bill (@)

) The Senate bill adds to section 13 of the act a new subsection
(¢)” which prohibits any carrier from transporting any animal
where the fare or other charges (including the cost of the animal)
are to be collected upon delivery unless the consignor guarantees in
writing the payment of transportation charges, including return
transportation and the out-of-pocket expenses incurred by the carrier
in handling any animal not claimed upon delivery. Return trans-
portation shall be permitted by the carriers after 24 hours.

House amendment

The House amendment would add to section 13 of the act a new
subsection “(d)” containing similar provisions. It would prohibit any
intermediate handler or carrier from receiving for transportation or
transporting in commerce any animal where the cost of either the
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animal or its transportation is to be collected upon delivery unless
the consignor guarantees in writing the payment of round-trip trans-
portation charges and the carrier’s out-of-pocket expenses for care
of any animal not claimed within 48 hours after notice to the consignee
of arrival of the animal.

Conference substitute
The Conference substitute adopts the House provision.

19. FeperaL Researcu Facinities To DEMONSTRATE COMPLIANCE
(SkcTION 14 OF ExisTiNg Law)

Senate bill

The Senate bill makes no change in section 14 of the act which
requires Federal agencies with animal laboratory facilities to comply
with the standards promulgated by the Secretary for research facili-
ties under section 13 of the act.

House amendment

The House amendment would amend section 14 of the act to extend
to such Federal agencies the requirement presently imposed by the act
upon other research facilities to show the Secretary of Agriculture at
least annually that professionally acceptable standards governing the
care, treatment, and use of animals are being followed.

Conference substitute
The Conference substitute adopts the House provision.

20. CoNSULTATION oN HUMANE STaNDARDS WiTH FEDERAL REGULATORY
Acencies (Secrion 15 oF Existine Law)

Senate bill

The Senate bill adds to section 15 of the act a new subsection
“(c)” which requires the Secretary of Agriculture to consult and coop-
erate with the Secretary of Transportation, the Administrator of the
FAA, and the Chairmen of the CAB, ICC, and FMC with respect to
the establishment and enforcement of humane standards for animals
in the course of their transportation in commerce and in terminal facil-
ities prior to and after such transportation. In the case of air transpor-
tation and related handling of animals, the Secretary of Agriculture is
required, before promulgating any standard, to consult with the Secre-
tary of Transportation and the Administrator of the FAA who in the
interest of flight safety may disapprove any such standard within 30
days after consultation. The ICC, CAB, and FMC are required to take
such action as is appropriate to implement the standards established by
the Secretary. (This last provision has no counterpart in the House
amendment. )

House Amendment '

The House amendment would add to subsection (a) of section 15
of the act a similar requirement. It provides that the Secretary consult
with other Federal departments, agencies, or instrumentalities con-
cerned with administration of statutes regulating the transportation
in commerce or handling in connection therewith of any animals.
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Before promulgating any standard governing the air transportation
and handling in connection therewith of animals, the Secretary of
Agriculture would be required to consult with the Secretary of Trans-
portation (but not also with the Administrator of the FAA as in the
Senate bill) who could within 80 days thereafter disapprove any such
standard for reasons of flight safety.

Conference substitute

The Conference substitute adopts the House provision with an
amendment which provides that the Interstate Commerce Commission,
the Civil Aeronautics Board, and the Federal Maritime Commission,
to the extent of their respective lawful authorities, shall take such
action as is appropriate to implement any standard established by the
Secretary with respect to a person subject to regulation by it.

21. INVESTIGATION OF AND SEIZURE OF ANIMALS FRoM CARRIERS AND
InteRMEDIATE HaNDLERS (SuUBSECTION 16(2) oF Existing Law)

Senate bill

The Senate bill amends subsection (a) of section 16 of the act to
empower the Secretary to investigate and inspect the records of car-
riers, and to confiscate or destroy in a humane manner any animal held
by a carrier which is found to be suffering as a result of a failure to
comply with any provision of the act or any regulation or standard
issued thereunder. In addition, a new sentence would be added to para-
graph (a) authorizing United States Attorneys to prosecute all crimi-
nal violations of the act reported by the Secretary and to invite civil
actions to enforce orders of, and to recover all civil penalties assessed
and reported by the Secretary, or which come to their notice or knowl-
edge by other means. (This requirement is contained in 28 U.S.C. 547.)

House amendment ‘

The House amendment would amend subsection (a) of section 16
of the act to empower the Secretary to investigate and inspect the
records of intermediate handlers and carriers and also to confiscate or
destroy in a humane manner any animal held by an intermediate
handler or carrier which is found to be suffering as a result of a failure
to comply with any provision of the act or of the regulations or
standards issued thereunder.

Conference substitute
The Conference substitute adopts the House provision.

22. GranT oF IMMUNITY To OBrain TesTiMONY (SUBSECTION 16(c)
or ExmstiNng Law)
Senate bill

The Senate bill strikes from subsection (c) of section 16 of the
act the power of the Secretary of Agriculture to obtain testimony by
g;‘airéi;(l)lg immunity under title IT of the Organized Crime Control Act
o .

House amendment

The House amendment contains no comparable provision. However,
the House amendment would make a technical amendment in subsec-
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tion (c) of section 16 to accommodate another amendment made by
the House to section 19 of the act.

Conference substitute
The Conference substitute adopts the House provision.

23. Cease AND Dersist OrbErs—Civi PENALTIES (SECTION 19 OF
ExisTing Law)
Senate bill

The Senate bill amends section 19 of the act to include carriers
among the categories of persons against whom the Secretary may issue
a cease and desist order and to make carriers subject to suit by the
United States for a civil penalty of $500 for each violation of a cease
and desist order. The district courts of the United States would be
specifically authorized to enforce cease and desist orders against deal-
ers, exhibitors, carriers, or operators of auction sales. (A comparable
provision is already contained in section 16(c) of the act.) Carriers
would be able to secure judicial review of cease and desist orders in the
Courts of Appeals. Carriers would be subject to criminal penalties
for violation of any provision of the act. However, the criminal pen-
alty paragraph would be amended to authorize prosecution only for
“knowing” violations by any dealer, exhibitor, carrier or operator of
an auction sale, and the maximum term of imprisonment would be
reduced from 1 year to 6 months. ‘

The Senate bill also adds to section 19 of the act two new subsections.
Subsection “(d)” would, in addition to the civil penalty provided for
violation of a cease and desist order, empower the Secretary to impose
an administrative civil penalty of not more than $2,000 for each viola-
tion of the act or regulations. No specific provision is made for appeal
from the assessment by the Secretary of a civil penalty. Subsection
“(e)” would permit any action including actions for criminal or eivil
penalties under section 19 of the act to be brought before a United
States magistrate in any judicial district in which such person is found.

House amendment

The House amendment would revise section 19 of the act to delete
the provisions which limit the Secretary to issuing cease and desist
orders against violators and require him to wait for subsequent viola-
tion of the cease and desist order before requesting the Attorney Gen-
eral to bring suit for a civil penalty of $500. Instead, the Secretary
would be authorized, after notice and opportunity for a hearing, to
assess administratively a civil penalty of not more than $1,000 for each
violation against any dealer, exhibitor, research facility, intermediate
handler, carrier, or operator of an auction sale who violates any pro-
vision of the act or regulations. Orders assessing civil penalties would
be appealable to the United States Courts of Appeals. In the event of
failure to pay a civil penalty, the Secretary would be authorized to
request the Attorney General to bring suit to collect the penalty in
U.S. district court in any judicial district in which the defaulting vio-
lator is found, or resides, or transacts business. Such courts would be
given jurisdiction to hear such actions. :

The House amendment would not subject intermediate handlers or
carriers to criminal penalties but would limit prosecution against
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dealers, exhibitors, and operators of auction sales to violations com-
mitted “knowingly” and provides that prosecution of criminal viola-
tions be brought before United States magistrates to the maximum
extent practicable. With the consent of the Attorney General, such
prosecution could be handled both before the magistrate and, upon
appeal to district court, by attorneys of the United States Department
of Agriculture.

Conference substitute

The Conference substitute adopts the House provision with an
amendment which empowers the Secretary, when assessing an admin-
istrative civil penalty, to issue a cease and desist order and provides
for judicial assessment of a civil penalty of $500 for knowing violation
of such a cease and desist order, and each day such violation continues
is a separate offense.

24, Crvir, PEnavTiEs For ResgarcH Faciuimies (‘Secrion 20 oF Existine
Law)

Senate bill

The Senate bill makes no change in section 20 of the act, which
provides for cease and desist orders and civil penalties against research
facilities.
House amendment

The House amendment repeals section 20. As noted above, the House
amendment deletes those provisions of the existing law which limit
the Secretary to issuing cease and desist orders. Section 20 differs from
section 19 of the existing law only insofar as it affords research
facilities notice and opportunity for hearing prior to issuance of a
cease and desist order and gives research facilities 15 days to comply
with such an order. These privileges are not accorded to dealers,
exhibitors, or operators of auction sales under section 19. The House
amendment includes research facilities under section 19 and extends
the% opportunity for notice and hearing to all persons subject to the
section.

Conference substitute
The Conference substitute adopts the House provision.

25. OraL HrariNg ReEQUIRED FOR RULEMAKRING (SECTION 21 OF
Existing Law)

Senate bill

The Senate bill would amend section 21 of the act, which confers
rulemaking authority on the Secretary, to require transcribed oral
hearings prior to issuance by the Secretary of regulations relating to
recordkeeping requirements under section 8 of the act or standards
under subsections (a) and (b) of section 10. (‘The reference should be
to sections 10 and 15 of the act which are amended by sections 8 and
10 of the Senate bill.)

House amendment

The House amendment contains no comparable provision.
Conference substitute

The Conference substitute adopts the House amendment.
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26. ArproprIaTIONS (SecTiON 23 oF Existine Law)

Senate bill

The Senate bill strikes from section 23 of the act the general
authorization of appropriations and substitutes therefor a new section
26 at the end of the act which would authorize appropriations of not
to exceed $4 million for the fiscal year ending June 30, 1976; not to
exceed $1 million for the transition quarter ending September 30,1976
and not to exceed $4 million for the fiscal years ending September 30,
1977, and September 30, 1978. New authorizations would %e required
for succeeding fiscal years.

House amendment

The House amendment would add to the general authorization of
appropriations in section 23 of the act a proviso which would limit,
to $100,000 for the transition quarter and $400,000 for each fiscal year
thereafter, appropriations for enforcement of section 26 (animal
fighting ventures) added to the act by the House amendment. In
addition, the House amendment contains a separate section limiting
to $100,000 for the transition quarter and to $600,000 for each fiscal
year thereafter, appropriations to implement and administer the pro-
visions of the Animal Welfare Act Amendments of 1976, other than
section 26.

Conference substitute

The Conference substitute adopts the House provision with an
amendment which deletes the $600,000 authorization ceiling on appro-
priations to implement those sections of these amendments which
relate to humane treatment of animals in commerce, but retains the
$400,000 authorization ceiling imposed by the House on appropriations
to enforce the animal fighting section.

27. Errective DaTe (SecTION 24 oF Ex1sTING LAW)

Senate bill

The Senate bill amends section 24 of the act to require the Sec-
retary to prescribe regulations affecting carriers not later than 9
months after enactment and to require carriers to comply with the pro-
visions of the act and regulations 90 days thereafter.

House amendment

The House amendment amends section 24 of the act (1) to require
compliance by intermediate handlers and carriers with the provisions
of the act, as amended, which relate to them to commence 90 days
after promulgation of regulations under section 13 of the act, as
amended, which shall be not later than 9 months after enactment;
(2) to require compliance by dealers, exhibitors, operators of auction
sales, and research facilities with other provisions of the act, as
amended, and the implementing regulations 90 days after enact-
ment; and to require compliance by all persons with the veterinary
certificate, young animal, and C.0.D. amendments to section 13 of
the act 90 days after enactment. All other amendments, prineci-
pally section 26 (animal fighting ventures), would become effective
upon the date of enactment.
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Conference substitute

The Conference substitute adopts the House provision with an
amendment which makes new section 26 of the act (animal fighting
ventures) effective 90 days after enactment of these amendments.

28. AxNuaL ReportT To Concress (Secrion 25 oF Existine Law)

Senate bill

The Senate bill amends section 25 of the act to require the
Secretary of Agriculture to include in his annual report to the Con-
gress recommendations and conclusions concerning flight safety, in-
cluding the aircraft, its environment, or equipment as they relate to
the carriage of live animals in air transportation, but only those rec-
ommendations and conclusions which have been approved by the
Secretary of Transportation, the Administrator of the FAA, and the
Chairman of the CAB.

House amendment

The House amendment would amend section 25 of the act to re-
quire the Secretary to include in his annual report to the Congress
recommendations and conclusions concerning the aircraft environment
as it relates to the carriage of live animals in air transportation.

Conference substitute
The Conference substitute adopts the House provision.

29. Animar FieaTingé (NEw SECTION 26)

Senate bill

The Senate bill contains no provisions relating to animal fighting
ventures.

House amendment

The House amendment adds to the act a new section 26 which
would subject to a fine of not more than $5,000 or imprisonment for
not more than 1 year, or both, any person who knowingly (a)
sponsors or exhibits an animal in any fighting venture to which any
animal was moved in interstate or foreign commerce, (b) sells, buys,
transports, or delivers to another person or receives from another
person for purposes of transportation in interstate or foreign com-
merce any dog or other animal for purposes of having the dog or other
animal participate in an animal fighting venture, or ( c} uses the U.S.
mails or any interstate instrumentality for purposes of promoting or
furthering an animal fighting venture held within the United States.
The Secretary of Agriculture would be authorized to make such in-
vestigations as he deems necessary and to enlist the assistance of the
FBI, Treasury, or other Federal, State or local law enforcement
agencies. The provisions of this new section would not supersede or
otherwise invalidate any State, local, or municipal legislation or
ordinance relating to animal fighting ventures except in case of a
direct and irreconcilable conflict. For purposes of this new section of

the act, the term “animal” would be defined to mean any live bird,

or any live dog or other mammal, except man.
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Conference substitute
The Conference substitute adopts the House provision with an

amendment which provides that the activities prohibited by subsec-
tions (a), (b), or (c) of new section 26 of the act shall be unlawful
with respect to fighting ventures involving live birds only if the fight
is to take place in a State where it would be in violation of the laws
thereof. The section does not apply to export of live birds to foreign
countries nor to interstate shipment of Iive birds for breeding pur-
poses. Game fowl publications would be unaffected except that adver-
tising of fights involving live birds would be prohibited except in those
instances where such fights are to be held in a State or territory where
they are not unlawful.

Traomas S. ForLey,

W. R. Poacg,

Bos BERGLAND,

JERRY LITTON,

JAMES WEAVER,

Tom HARKIN,

Managers on the Part of the House.

WaRrReN G. MAGNUSON,

Wenperr, H. Forp,

Lowerr P. WEICKER, Jr.,

Managers on the Part of the Senate.
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THE WHITE HOUSE

ACTION MEMORANDUA WASH RGO LOG NO.:
Date: April 26, 1976 Time: ' ’
FTOR ACTION: cc (for information):

Phil Buchen

Jim Cannon Bill Seidman

Max Friedersdorf Mike Duval

Jack Mar sh Tim Austin

FROM THE STArT SECRETARY

DUE: Date: TODAY - April 26 Time: 4 P.M.

SUBIECT:

James T. Lynn memo of 4/25/76 re
Extension of Temporary Unemployment
Compensation Programs

ACTION REQUESTED:

X

For Necessary Action 2 _For Your Recommmendations
— - Prepare Agenda and Brief Drait Reply
_X  For Your Comments . Draft Remarks

REMARKS:
We regret the short time given for review of this issue

but OMB has requested that this package go forward to
the President this afternoon ~=-

Support OMB and Labor Recommendations.

’ é(/ . B‘ N TN
PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. ff’?

If you have any guestions or if you anticipate a

delay in submiiting the reguir atericl e ;
v bmitting eguired matericl, please Jim Connor

tzlephone the Btaff Soeretary immediately. .
X For the President
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THE WHITE HOUSE ' ' )/211‘5

WASHINGTON

April 29, 1976

MEMORANDUM FOR: JIM LYNN
FROM: PHIL BUCHEN {
SUBJECT: Federal Election Campaign

Act Amendments of 1976

As you requested, 1 have enclosed background materials to be used
in your preparation of the Enrolled bill memorandum on S. 3065.
Please contact me if you need additional information in this regard.
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THE WHITE RCUSE
WASHIHGTE
2orit 24 A 3T5
M IMORANDUM FOR THE PRESIDENT
FROM: PAILIP ¥. BUCHEN(/;;;7
SH3JECT: Conference Bill to amead the Faderal Cazmp=2ign Laws

I. INTRODUCTION

This memorandum supplements the ones to you of April 22, 1975, cn the
same subject. In that memorandum were analyzed in detail the only two
groups of troublascme provisions in the bill, namely those which bear

ca the. rule-making independenca of the Commission and those which affect
tha campaign efforts invokving corporations, unions and their respective
Political Action Committees (PAC's).

This memorandum is designed to bring togasther all the principal advantages
and disadvantages of your signing the bill when it comes to you, probably
during the week of April 26, 1976, and to provide draft altsrnative state-
zents for your issuance at the time (Tab A for vetoing and Tab B for
signing). Wnich of the two types of statements are applicable depands

on your decision of whether you will sign or will returm the bill.

Ar this time it is not possible to know whether or not certa2in of the
troublesome provisions where tha exact meaning is unclear could be
banaficially clarified by language changes in the present draft confearence
report or by fioor debate at the-time the conferencs bill is taken up

ior vote.
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(ii) Issuance of Advisory Opinions and regulations cam pro-
cead for the guidance of candidates (Extensive regulations
czn be expected to be resady for submission to Congress by
June 4, if the Bill is signed)

(iii) Certification for payment c¢f Federal matching funds ta
Presidential candidatas caa be renewed (No payments have
been certifiad after March 22, and PFC has an zccumulated
claim of close to one million dollars)

(iv) Significant new provisions of bill and clarificatioms can
become operative, such as those requiring for ths first
time Union disclosure of costs for communications ta
support ‘'or oppose candidates

BE) Immediately upon signing will permit borrowing by Presidential
candidates on security of anticipated Federal matching funds
even before Commission members are nominated and confirmed

¢) The Bill as proposed by the Conference Committee offers some
ddvantages which would not otherwise be obtzined under your
proposed bill for simply reconstituting the Commission, suach
advantages being priacipally:

(i) A puch morz comprehensive and flexible civil enforcement
mechanism is provided to the Commission, the effect of
wnich is to facilitate voluntary compliance through
conciliation agreements and the authority to levy fines,
particelarly in instances of violations not sarious enough
to warrant criminal prosecution through the Justice
Department.

(ii) For the first time, each Union will be required to report
costs of communications used to support or oppase clearly
identified candidates which are in excess of $2,000
(Although the provision applies to €orporations as well,
the latter do not ordinarily or extensively engage in
such commmications.)
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veto provisions in tha zany othar stat which allow Congressional
of Exacutive reg:laticas.)

and evan Committes vatoes

of the bill may b2 uncoastitutiocepal,
such as restrictions on cozmunications gnd solicitaticms by
corporations, unions and thelf PAC's, signing zay imply your
acceptance of these restrictions, altrough agaia language in
your signing statement can mitigate this inplication,

b) Because other new provisions

new provisiomns thereiz,

2 bill will mean that the

e difficult to interpret,
ation.

c) Acceptance of th
some of which ar
and the potential for litig

d) Because on February 27, 1976, a scatement"by you on amandments
to the Campaigan laws contained the words PSS ¢ w111'veto any bill
that will create confusion and will invite fur;her éd2lay and
litigation,”" you may be percelved as going back on this commitment
if you sign the bill.

&) You will incur dissacisfaction ot the part of business interests
for the reasons set forth af length in part IIT of my memorandum
to you of April 22, 1976; and to the exteat that the businass
concerns may prove warcantad aad will cut doyn the a2bility or
willingness of business intecrests to suppogt the caZpaigns of
Republicans, our party would be adversely zffected.

£) Adoption of this bill may dlscourage any fufther and more
comprahensive lsgislation €0 deal with critical problems in the
alseroral procass, such as for delegate selegtion and for difficulties
experiencad during the 1976 =lection under the presant law as
azended by this bill.
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Rerurn of the bill without your signature is recommanded by

Your tentative views may be indicated below, although with the understanding
that your choice of options will be kept in confidence uvntil you raceive

the bill and maka your final dacision.

Tentatively prafef signing
Tentatively prefer return of bill without my sigmature

Othar:




Almost taree o &390, .
Supreme LCourt rulad Zertnis - S TEhe
Federal Election Campaizn Laws wers uico vitutisnal
and, in particular, declarad that the FEC could not
constitutionally exercise znforceaent and othar

executive powers unless the manner of appointing

the Members of the Commission were changed. At the
same time, the Court made it clear that the Congress
could remedy this problem by simply reconstituting
the Commission and providing for Presidential.'
appoiﬁtﬁenf of the Members of the Federal Election
Commission.

Although I fully recognized that other aspects
of the Court's decision, as well as the original
election law itself, mandate a critical and
comprehensive review of the campaign laws, I
realized that there would not be sufficient time
for such a review to be completed during the time
allotted by the Court which would result in any
meaningful reform. Moreover, I recognized the
obvious danger that various opponents of campaign
‘reform and other interests -- both political and
otherwise.-- would exploit the pressures of an

election year to seek a number of piecemeal, ad hoc
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which would simply and impsdiestely nave reconstituctsl

experience to be gained by this election. The actions
of the Congress in ignoring my repeated requests for
immeédiate=action and instead enacting a bill which
would fundamentally destroy the independence of the

Commission, have confirmed my worst fears.

The most important aspect of any revision of
the election laws is to insure the independsnce of
the Federal Election Commission. This bill provides
for a one-house, section-by-section veto of
Commission regulations -- a requirement that is
unconstitutional as applied to regulations to be
proposed and enforced by an independent regulatory agency.
‘chh~§.permanent restriction would have a crippling
influence on the freedom of action of the Commission

and would only invite further litigation.




cayiiin AW Drovisions into Th2 =lectiam 1 ikl 0
2y b= of dougtrul constitutignal velildigy wouid
inacvertently afrect other fsdeval lesislation, and

would at the same time changs many of the ruls

applicable to the current election campaigns of all
daral candidates. In the meantime, campaigns
which were started in reliance on the funding and
regulatory provisions of the existing law all are
suffering from lack of funds and lack of certaiﬁty

over the rules to be followed this year. The

complex and extensive changes of this bill will

only create additional confusion and litigation
and inhibit'fufther meaningful reform. Even those
changes which I would consider desirable and an
improvement over existing law wonld be best
considered from the perSpeétiﬁeéof a non-election
year with full and adequate hearings on the merits

and impact of these revisions.

Accordingly, I am returning Senate bill 3065
to the Congress without my approval and again ask
the Congress to pass the simple extension of the life

of the Commission. Tbe American people want an
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funds which have been unduly held up by thnoss who
would exploit the Court's decision for thelr own
self-interest. At this late stage in the 1976
elections, it is critical that the candidates be
allowed to campaign under the current law with the
supervision of the Commission in a fair and equitable
manner absent the disruptive influence of hastily

enacted changes.
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8= Cztaser 15, 1574, I signad into law the Fedaral Tlectica
Campaign Act Amendzments of 1974 which made far-reaching changzs in tha
laws aZfecting Zederal elactions and election campaign practicas. This

2w created a Fadsral Election Cormmission to administer and enforce a
comprenensive regulatory scheme for federal campaigas.

On January 30, 1976, the United Statas Supreme Court rulzd that
certain features of the new law were unconstitantional and, in particular,
declared that the FEC could not constitutionally exesrcise esnforcement
and other executive powers unless the manner of appointing the Members
of the Commission:was changed.

The Court originally deferred the effective date of its ruling for

30 days to "'afforduCongress-en-opportunity Loe—me= o romove cop oo
reconstitute the Commission by law or to adopt other valid enforcement
mechanisms.” When it appearad that Congress would fail to act within the
30-day period, the Court extsnded the stay of its ruling until March 22.
Again, the Gcngresé failed to act on the simple measure requirad by the
Court to reconstitute the Commission. Through the neglect of Congress,

the Commission has been without its enforcement and executive powers

for over ene month at a critical stage of the election process for

 Congressional as well as Presidential candidates.

Instead of acting on the simple corrective legislation required by the

Supreme Court, the Congress has proceeded to amend the existing campaign

¥
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T gexisusly limitios the indspegdzace of tR8 Tadaral Rlaztisa Cormiasiass

fron Tazzressional inflvuaence and comtrol of the Taderal Zlactfon Cocmisgiss,
2né thay change many of the rules governing the conduct of the curreat._slsess-=

cimpaigns aiter they have been under way for some months.
Over two montns ago I stated that T could not approve any bill that
would crsate confusion and would invite further delay and litigatiom in tha -

present campaign.Without question, the legislation passad by the Congress

ah

ces have these defects. Further confusion and delay in providing guidancs
for candidates and their supporters or contributors will ensue while the
Commission considers the effect of the bill on its previously issued opinions
and regulations. Provisions of the bill which lack elarity may lzad to further
litigation, and those provisions which purport to restrict communications
and solicitations by corporations, unions, tradzs associations and their
respective Political Action Committees will surely_giﬁe rise fo litigation
ovar thgir doubtful constitutionality.

= The failure of the Congress to reconstitute the Commission earlisr and the-
resulting-deprivation_of essential Federal matching fund monies has so sub-

stantially impac;éd on seven -0f-the candidates seeking nomination :for.the—

g

residency by-their respective-parties that -they felt-impelled to seek reliaf
irom the :Supreme  Court. ~The-Caurt=determined that it was not in a position to
provide that raliefiz-

Further celay in reconstituting the Commission would have an even
mora egregious » and unconscionable impact on these candidates and om the

conduct of their campaigns. As President, I cannot allow tha outcome of
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oo Bonefils and protections of laws enscfsd sslors the gizsaisrs oz whics
k2 e z2liad in szzonding for popinstion
Aceardingly, I ao today approving this legislation and subaitting ra
tha 32cate for its advice and coanssant, the nexinaticas of the six curreot

mambers of the Commission as members of the new Commission. I trust &
the Senate will act with dispatch.to confirm these appoiatess, all -
of whom waera previously approved by the Sznate, as well as th= House, ucder -
the law as it previously existed.

On numerous occasions, my pradacessors and I have statad that provisioms
suéh as those contained in this legislation that allow one housa of Congress
to veto the regulations of an Exacutivs agency are an unconstitational
violation of the doctrine of separation of powars. In the present legislation,
it is absurd for the Congress to take cradit for the establishment of an
independent regrlatory agency to administer, enforce and regulate the Fedzral
election campaign laws, when candidates who serve -in-tha Congress reserve :ta=—..
themselves the right to reverse the decisions of the Commission. in this
fashion.

Accordingly, I have directed the Attorney General to take such:steps-at
the-appropriate time as may resolvs the Constitutional issues which will
arise if either House of Congress chooses to interfere with the independence
of the Commission by exercisa of the Congressional one-house vato aver
Cocmmission rules or regulatioms.

In the just over six months remainicg until the general elections, the

Coomission will have the difficult, but critical, task of administgrﬁﬂg e
i

g\



the legislation charts naw

ground in further iim

money in our electoral procaess, by aveiding proliferation

o]

£ Politiczl Action Committess under common control, and disclosure of

previously unreported costs of partisan communications intended to affect tha

outcome of Federal elections.

I would have much preferred postponing consideration of needed improve-

ments to the Federal Election Campaign laws until after the experisnce of

the 1976 elactions could be studied. Yet I do yelcome.certain of the

changes made by the present bill which appear to go part way im making

improvements, -~ - " .- =

¥
"
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Also,;: 1 still plan to recommend to the Congress in 1977 passage of

legislation that will correct problems crzated by the present laws and

will make additional nseded reforms in the election process.
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THE WHITE HOUSE

WASHINGTON

April 22, 1976

MEMORANDUM FOR THE PRESIDENi/€7
FROM: PHILIP W. BUCHEN

SUBJECT: Conference Bill to amend the
Federal Campaign Laws

I. Background

Attached at Tab A is a memorandum from Counsel of the
President Ford Committee to Jim Connor of April 7, 1976
which reports the situation after the House and Senate
had each passed separate and conflicting bills to make
numerous amendments to the Federal Campaign Laws.

Attached at Tab B is a memorandum to you from me of

April 14, 1976 which explains the major provisions of the
bill as agreed to by the House-Senate Conference Committee.
A comparison with Tab A shows that the Conference resulted

generally in overcomlng the worst features of each of the
separate bills.

Counsel for the PFC and our office have since analyzed the
draft conference report at length, and we have received
comments from, and consulted with, Congressman Wiggins,
minority staff of the Congress who worked on the legislation,
representatives of business, and others.

The general consensus is that there are only two groups

of provisions in the Conference Bill which cause any
substantial concern, namely those which bear on the
rule-making independence of the Commission and those which
affect the campaign efforts by or for Corporations and
Unions and their respective Political Action Committees
(PAC's). These provisions are analyzed and evaluated in
detail at parts II and III of this memorandum.
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The changes made in contribution limitations as discussed
in paragraph 1 of Tab B are not regarded as objection-
able. The changes made in the enforcement provisions are
generally regarded as an improvement over existing law.
The new disclosure requirements for expenditures over
$2,000 per election by Unions in communicating to members
in favor of, or in opposition to, clearly identifiable
candidates (as described in paragraph 2 of Tab B) are
looked upon as a real plus. Raising the minimum con-
tribution which must be reported, from over $10 per
contributor to over $50, and requiring anonymity for
contributions of $50 or less if they are solicited for
PAC's by Corporations or Unions from persons outside of
the usual groups to which they appeal could conceivably
open the way to undetectable evasions of the law; but this
is not regarded as a very serious objection.

II. Independence of Commission

A. Rules and Regulations —-—- The present law mandates
that the Commission promulgate rules and regulations
to carry out the administrative and judicial duties
of the Commission. The law also provides that either
House of Congress may disapprove the xregulations
within thirty (30) legislative days.

The Conference bill, on the other hand, provides that
all regulations proposed to date by the Commission
must be resubmitted to the Congress for review and
will now be subject to a one-house vote, either
section by section or in toto, within 30 legislative
days. The bill expands the existing veto power of

the Congress by providing that a regulation "...means

a provision or series of inter-related provisions
stating a single separable rule of law." The Conference
Report indicates that this section is intended to
permit disapproval of discrete, self-contained sections
or subdivisions of prooosed regulations but is not
intended to permit the rewriting of regulations by
piecemeal changes.

B. Advisory Opinions —-- The present law permits the
Commission to issue Advisory Opinions (AO's) with
respect to whether any specific transaction or activity
would constitute a violation of the election laws. The
Conference Bill states that the Commission may only
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issue an opinion concerning the application to a specific
factual situation of a general rule of law stated in
the Act or in the regulations.

The FEC General Counsel has informally indicated that
the Commission is likely to avoid ruling on potentially
controversial questions until regulations have been
promulgated and not vetoed by Congress. Also, existing
Advisory Opinions, which must be revised or incorporated
in regulations if they do not conform to the Conference
Bill, have an uncertain status. While this condition
will not continue in the future when comprehensive
regulations are in place, it does introduce further
uncertainty into the present campaign.

The basic problem of allowing a one-house veto of
Commission regulations is a carryover from the existing
law, and you have already stated your view that such a
veto provision is unconstitutional, as the Office of
Legal Counsel at the Department of Justice has advised.
Yet, the Conference Bill extends the degree and
selectivity of Congressional control over Commission
opinions and policies and thus further weakens the
Commission's independence from Congress after the
Supreme Court had ruled that the FEC must be an
independently constituted Commission. This is especially
critical for Republicans when the Congress is dominated
by the opposite party, and at a time when the Commission
members have felt sharp criticism from Congress.

Under these circumstances, you may not be in good
position to rely on the lack of Commission independence
as a ground for vetoing the Conference Bill, especially
since the original Act, which you did sign, had the
objectionable feature of a one-house Congressional veto
over Commission regulations and when a Court challenge

of the veto provision may ultimately correct the
situation.

Notwithstanding these very realistic objections, the
Bill's adverse effects on the independence of the

Commission is likely the most acceptable basis for
explaining a veto.

Effect on Corporations and Unions

A. Provisions regarding Corporations and their PAC's

The Conference Bill provides that a corporation may:

. e
4o
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1. Use corporate funds to communicate on any
subject with, and solicit voluntary contributions
for their PAC's on an unlimited basis from, its
shareholders and its executive or administrative

personnel -- salaried and having policymaking,
managerial, professional, or supervisory responsi-
bilities ~- and their families (hereinafter called

"management employees").

2. Use corporate funds for a non-partisan registra-
tion or get-out-the-vote campaign aimed at its
shareholders or management employees;

3. Use a payroll check-off plan for purposes of
collecting permitted contributions for its PAC
but must then make a similar plan available to
unions for their PAC's at cost;

4. Allow only one trade association PAC to
solicit the corporation's shareholders or manage-
ment employees; and

5. Make solicitations twice a year by mail, at
residence addresses, to any employee beyond those
who are shareholders or management employees, if
the solicitation is designed to keep anonymous
the identity of contributors of less than $50.

Provisions regarding Unions and their PAC's

Conference Bill provides that a union may:

1. Use dues funds to communicate on any subject
with, and solicit voluntary contributions on an
unlimited basis from, its members and their families;
but for the first time unions must report costs,
over $2,000 per election, of communications advocat-
ing the election or defeat of a clearly identified
candidate;

2. Use dues funds for non-partisan registration

or get-out~the-vote drives aimed at its members
and their families;

3. Use at cost a payroll check-off plan or any
other method of raising voluntary contributions fromn
its members for its PAC that is permitted by law

to corporations, if it is used by the corporation




-5~

or if the corporation has agreed to suzh use. (When
a political check-off plan or other method is

used in just one unit of a corporation, no

matter how many units it has, any union with
members in any other unit of the corporation may
demand it from the corporation at cost with
respect to its members. "It is believed that

COPE would then also be entitled to this check-
off or other method at cost. This provision
changes the effect of the National Labor Relations
Act in permitting the use of check-offs other

than for Union dues.); and

4, Make soliciations twice a year by mail, at
residence addresses, to any shareholder or employee
beyond those who are members of that union and
their families, if the solicitation is designed

to keep anonymous the identity of contributors of
less than $50.

C. Provisions regarding both Corporations and Unions
and their PAC's

The Conference Bill also provides:

1. That unions, corporations and membership organ-
izations must report the costs directly attributable
to any communication expressly advocating the
election or defeat of a clearly identified candidate
(other than a regular communication primarily devoted
to other subjects not relating to election matters)
to the extent they exceed, in the aggregate,

$2,000 per election; and

2. For the non-proliferation of PAC's by treating
all political committees established by a single
international union and any of its locals, or by

a corporation and any of its affiliates or sub-
sidiaries, as a single political committee for the
purpose of applying the contribution limitation --
$5,000 to candidates, $15,000 to the political
parties. (Similarly, all of the political committees
established by the AFL-CIO and its state and local
central bodies (COPE's), or by the Chamber of
Commerce and its state and local chambers, are
considered a single political committee for this
purpose.) L
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D. Industry Objections

Industry opposition to these provisions is generally
based on its effects on labor-management relations
and on the relative advantages provided labor. 1In
particular, they assert the following:

(a) Corporate PAC's will be less effective than
they are under current law because of the
limitations imposed on classes of employees
eligible for unlimited solicitation, the reduction
to one trade association per corporation, and the
overall chilling effect of the Bill.

(b) Lack of clarity in the statute and colloquies
in conference suggest that corporations. may have

to provide the names and addresses of all non-

union employees to unions. (If so, this would allow
unions to gain access to employees in situations
where they presently cannot, and thus use such
information fox purposes unrelated to the election
law, e.g., organizing non-union employees);

(c) The breakdown between executive and admin-
istrative personnel and other employees will

further the "us-them" mentality in the corporate
organization;

(d) The definition of "executive or administrative
personnel"” is imprecise and will be difficult for
corporations to interpret and may, because of the
legislative history, exclude first-line supervisors,
such as foremen and "straw" bosses, even though

many are management employees for most other
purposes under the labor laws;

(e) Corporations are prohibited from conducting
non-partisan registration and get-out-the-vote
campaigns directed at their rank and file employees,
which may be unconstitutional. (This could affect
existing programs in some corporations, such as
Sears' "Good Citizenship Program");

(f) The twice-a-year solicitation by mail for
non-management employees is virtually useless
because personal contact or follow-up is usually
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needed, and a check-off is not permitted since,

among other reasons, anonymity of contributors
cannot be assured; and

(g) The Bill bars unlimited solicitations by.
unions and management of all non-union and non-
management workers, which may be unconstitutional.

E. Evaluation of Industry Objections

The only industry arguments which appear to warrant
significant concern are (1) that corporations may
have to make names and addresses of non-union
employees available to the unions and (2) that their
PAC's will be less effective than under the present
interpretation of the current law. The statutory
language generally supports the view that names and
addresses need not be turned over to unions because
they are not a "method of soliciting voluntary contri-
butions or facilitating the making of voluntary
contributions.” (The "method” being the total
process of mailing to a group of employees, which

the Corporation can provide a union at cost without
turning over the names and addresses separately for
whatever use the union might make of them that is not
related to the purpose of the campaign laws.) However,
in the only related Conference discussion, Chairman
Hays took the opposite view _.with .respect.to :share-
holders lists.  Thus, this question is likely to be
decided by the FEC in the form of either an advisory
opinion or a regulation. How independent from
Congress a Commission reconstituted by this Bill will
be could determine the result, although a straight
party split of the Commission's six members would
prevent any decision. An unfavorable FEC opinion

or regulation would most certainly be appealed to the
Courts. '

Although the Conference Bill reduces the potential
subjects for unlimited solicitation of political con-
tributions to corporate PAC's, so as to eliminate
non-management employees who are not also shareholders,
the bulk of such contributions would likely come in
any event from shareholders and management employees
because of thelr greater resources and ‘their community
of interest. Union members would not likely be a
fruitful source for contributions to corporate PAC's
and would be more costly to solicit by any means than
the returns could justify. As for non-union and .
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non-management employees, even if twice-a-year mail
solicitations do not appear a promising method,

they will not be good sources for union solicitation
either. Balancing or partially off-setting the
relative advantages of unions are the non-proliferation
provisions which will affect unions more than they
will corporations. Likewise, unions will be affected
more by reporting requirements for their costs of
campaigning in favor of candidates by communications
with their members, because this activity is much
more common to unions than it is to corporations.
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April 14, 1976

MEMORANDUM FOR THE PRESIDENT

FROM: PHILIP W. BUCHE‘J/})

SUBJECT: Reconstitution of the Federal
Election Commission {(FEC)

'Yggge‘;d.ay, the House-Senate Conference Committee agreed in
principle to a bill that reconstitutes the FEC by providing for
six members appointed by you and confirmed by the Senate.
The Conference will next meet on April 27 to approve the final
bill and report. Based on drafts 2nd colloquies during the
Conference, the following are the ma2jor provisions of the bill:

1. New contribution limitations, The bill continues

the present limits of $1,000 per election on contributions by
individuals to federal candidates and $25, 000 total per calendar
year. Under the bill, an individual may give up to $20, 000 in
any calendar year to the political committees established and
maintained by a national political party. An individual may only
give $5,000 to any other political committee. Under the present
law, the only limit on contributions to political committees not
related to individual candidates is $25,000 per year. The bill
continues the present $5, 000 limit on contributions by multi-
candidate committees to candidates for federal office, but
establishes, for the first time, limits on the amounts which
multi-candidate committees can traasfer to the political

committees of the parties ($15,000) or to any other political
" committee ($5,000). A special exemption is provided for transfers
between political committees of the nztional, state or local parties.
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The bill also allows the Republic i or Democratic Senatorial
Campaign Committee or the natinuzl ceminities of a political
party, or any combination thervo! to give up to 317, 569 per

? 1]

elaction to a candidate for the Scrate. Under the old law, each
committec could give only $5,000 and thus 2 maximum total of
$10, 000, However, Hays resistcd zitempts to give this same right

to the Congressional campaign committees.

2. The Packwood Amendment. The bill 2lso includes a
modified version of the Packwood Amendment which for the first
time requires corporations, labor organizations, and other
membership organizations issuing communications to their stock-
holders, employees or members to report the cost of such com-
munications to the extent they relate to clearly identifiable candidates.
The threshold for reporting is 52,000 per election, regardless of the
number of candidates snvolved. The costs applicable to candidates
only incidentally referenced in a regular newsleiter are not required
to be reported. However, the costs of a2 special election issue or a
reprint of an editorial endorsing 2 candidate would have to be disclosed.
Thus, the costs of phone banks and other special efforts used by unions
to influence elections would be dis closed, even though they 2re not
considered to be campaign contributions.

3, Independencg_gf_ﬁ!lg—g—g—g-' , The bill limits the FEC's
authority to grant new advisory opinions to those relating to specific
factual situations and when it is not necessary to state 2 generzl rule
of law. The FEC is given 90 days from enactment to reduce its old
advisory opinions to regulations which are then subject to 2 one-House
veto. Wayne Hays' intent is to control the decisions rende red by the
Commission, Although the item veto remains in the law, it has been
modified to permit the disapproval of only an entire subject under
regulation, and not sndividual words or paragraphs of regulations.

'One Republucan member of the Commission has indicated that these
limitations on advisory opinions are not as objectionable a2s thought
because the Commission would issue regulations in any event to
implement the criminal provisions of the old law which would be transferr:

i % o T A D ORGP N R gy




from Ti"le 18 to Title 2 of the United Staies (udle, 2 wditionally,

the 90 y period given to the Commission will mcan that ths
vguLa‘. ns based on advisory opinions will tnost ‘:i‘ »E‘, be submitted

in late July. With the lengthy recesses we can expoct this summer

for the conventions and campaigns, Hays will have relatively little
opportunity to get the House to veto any of the old advisory opinions.
While persons may continue to rely on the advisory opinions, they
do so at the risk that if vetoed by one House, they may be required
to reverse earlier actions at great expensc to their committee or
campaign., This will have a chilling effect on candidates and their
reliance on advisory opinions, and on the Commission and its
ability to effectively and independently enforce the election laws.

4. Revision of SUNPAC. The bill revises the FEC's
SUNPAC decision which had permitted unlimited solicitation by
'dorfagi'ations of 21l its employees for contributions to 2 corporate
political action committee. The bill permits corporations to
instead solicit on an unlimited basis only executive officers and
administrative personnel who are defined in the act to be salaried
employees who have either policy making, managerial, professional,
or supervisory responsibilities, The final version of the bill does
not prohibit solicitations of an employee by his superior, but does
prohibit the use of coercion or threat of job reprisal. Corporations
and labor organizations will also be able to solicit 211 employees
and shareholders twice a year. This solicitation must be conducted
in 2 manner that neither the corporation nor labor union will be
able to determine who makes a contribution of $50 or less as a
result of such solicitation. This will require corporations to use
barks or trustee arrangements for this purpose. This provision
was designed to prevent the corporation from being able to use a
check-off for non-executive employees. Only one trade association
per corporation is allowed to solicit the executive personnel of a
member corporation. The act also provides that whenever a
check-off is used by a corporation for its PAC, then it must also
be made available to the union at cost, Unless the corporation first
establishes a check-off, the union may not demard it.

Most of the concerns of corporations have thus been
resolved with the exception of whether 2 corporation must provide
the union with a list of non-union employees for the purpose of
permitting the unions to solicit all employees twice a year. The
corporations are.afraid that the employee's listing could be used to
organize non-union plants and divisions of corporations. The statute
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is silent on this point, but it is anticipated that unfavorable legis-
lative history will be included in the Conference Report. It is
quite possible that the corporations would prevail if this were
taken to court. GCorporations remain opposed to the SUNPAC
revisions, although at this stage their objections are based more
on emotion than on an analysis of the bill,

Note: The foregoing are only preliminary comments, and, after
we see the exact text of the amendments and the complete
Conference Report, we will provide a revised analysis.
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FROM: Bob Vlsser;azjh
Tim Ryan ~ 3§ ﬁ%

RE: Federal Election Campaizn Act Amendments of 1975

The proposed amendments to the Federal Election
Campaign Act passed by tne Senate and Houss have now been -
sent to conference. At this juncture, it is our ini 3
that the Senate bill is far superior to the Hays bili :
recently passed by the House. However, even the
bill contains z number of major provisions which require i
revision and/or clarification in the legislative history.
Accordingly, we would still recommend that the President
consider vetoing this bill unless the following action

is taken by the Conference and no additional obgectlon“ole
provisions are included:

Senate

i 4 Indepeﬁdence of the Commission.

The most important aspect of any revision of Federal
election campaign laws is, in our opinion,. to insure tha
independence of the Federal Electiom Commission. In this
regard, removal of the "one house veto" provisions from
each of the bills is essentlal. However, the Congressional
Campaign Committes staff h advised us that to expect any
such accommodation by Chairman Hays is unrealistic.

The House amendments prov1ae that the approprlate
body of Congress may diszpprove, in whole or in part, a
proposed rule, regulation or advisor ry opinion reduced to
regulation form, within thirty legislative days. On the
other hand, the Senate bill provides for the "one house
veto' for Commission regulations; there is no provision for
an item veto or review of Advisory Opinions. The Senate
version also changes the period for Congressional disapors

ral
from thirty leglolaglve davs to thirty calendar days or
fifteen legislative days. -~
Recommandation
If the Senate provision which essentially repZesants
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ti , Conference, 1 1% accediahle
althous would probably provoke further litigation.
The House version would be totelly unacceptabdble and would
most likely be an indepencent bzsis on which to base a
veto recommendation.

LE, Political Action Committess.

A number of issues are presented within the generzl
category of PAC's. We have continuously taken the position
that the law must provide equal opportunity for political
activity by corporation and unions. No longer will this
field be preempted by COPE. Accordingly, we have concen-
trated on the structure of PAC's and limitations incumbent

therein, and on the importance oif the issue of non-prolifera-
tion.

Notwithstanding the fact that the relevant statutory’
provisions are ambiguous, we have been assured that both tha
House amendments and the Senzte bill provide for the non-
proliferation of all political zction committees (PAC’'s).

In particular, all qualified coporate and union PAC's will

be limited to a $5,000 aggregate contribution per Federzl
candidate per election, even though there may exist more

than one PAC within the corporate or union structure. In
order to support this interpretation, the following statement
submitted by Chairman Hays into the House Report will also

be placed in the Conference Report:

"All of the politiczl committees set up
by a single corporation and its subsidiaries
would be treated as a single political com-

~mittee for the purposes of H.R. 12406's con-
tribution limitations;

All of the politiczl committees set up by
a single internationzl union and its local
unions would be treated a2s a single political
committee for the purposes of H.R. 12406's
contribution limitations;

All of the politicel committees set up
by the AFL-CIO and all its State and local
central bodies would be treated as a single
political committee for the purposes of
H.R. 12406's contribution limitations;

All the political committees established
by the Chamber of Commerce and its State and :
local Chambers would be treated as a single
political committee for the purposas of
H.R. 12406's contribution limitations.”

< o e ST W 5%
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The general provisions on PAC's in each of the biiis
would restrict solicitations by Corporate PAC's to stock-

holders, executive (Senate-administrative) persomnel zand
their families. The Senate bill, however, provides that
two written solicitations per year to stockholders, office-
employees and their families may be made by a corporation
or union or its respective PAC. 1In addition, the Senate
bill states that any method of soliciting voluntary contri-
butions or of facilitating the making of voluntary contribu-
tions which is utilized by a corporation must be made
available to the unions. The Republican Conferees will
attempt to limit this facilitztion to a check-off provision
wnich is supposedly what the Democrats and Unions desire. -
Such a limitation would also diminish the opportunity for .
misuse of this provision by Unions, e.g., as a tool in labor
relations.

Other ancillary provisions, for example, the definition
of employees with regard to the restriction regarding solici-
tation of subordinates and the availability of stockholder
lists, must be clarified so that the opportunity for corpsrzte
solicitations is not jeopardized. .

Recormendation

The Senate version with clarifying statements in the
Report regarding non-proliferation of PAC's and the solici-
tation of subordinate employees with safeguards against cosr-
cion would most likely be acceptable to us.

- e s ——

I1I. Packwood Amendment. b

The Packwood Amendment which passed in the Sepate would
_require a corporation or union to report all expenditures avar
$1,000 for communications with stockholders, meambers or their

respactive families which expressly advocate the eleetion of

a Federal candidate. At present, there is no reporting raguize-
ment. Thus, the provision would be most helpful in elosi=zg

a major loophole benefiting unions in the present law. Siace
disclosures is the most important aspect of the campaij lection
law, this provision would effectively close tha cirgd® 'déxhacz
all politically-related expenditures for Federal cd@didatas)
would be reported to the Federal Election Cosmmissigm. :

——
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Aowever, wie rstand that such a reporting reguirswent
would, as a practical matter, be too expensive and burden-
- £ nne 3y T = . Sy . f - % .
some ror unions to effectively comply and, accordingly, _
b iy 3 = - WYE 3 = N
stands little chance of surviving in Conference. 3
Recommendztion

Although a very important provision, the absence of
this section im a final bill would not of itself support a vets
recommendation. However, it is 2n important issue which
is readibly understandable by the public.

V. Limitations on Contributions and Expenditures.

Both the House and Senate provisions retazin the 31,000
individual contribution limitation. The House version, however,
provides that no person may make contributioms to any political
committee which exceeds $1,000 per calendar year. The Senate
version, on the other hand, provides that a parson wmay contri-
bute $25,000 per calendar year to any political committee
maintained by a political party but that they may not make
contributions to any other political committee exceeding $5,000
in a calendar year. As a result of prior revisions of the Fouse
bill with regard to the contribution limitations, we beliesve :
that this aspect of the bill is negotiable and that Chairman Hay!

would be willing to accede to the limitations set forth in the
Senate bill.

-

The House version maintains the current $5,000 maximum
contribution by gqualified political committees to a candidate
and also sets forth a new limitation of $5,000 for contributions
by a political committee to any other political committee in a
calendar year. The existing law does not cover transfers
between committees. The Senate version, on the other hand,
would maintain the contribution restrictions on multi-candidate
political committess at $5,000 to any one candidate per election -
but allow such political committees to contribute up to $25,000
per year to any other political committee msintained by = %
political party and contributs up to $10,000 to any other
politiczal committee in any calendar year. Finally, the Senate
bill provicdes that the Republican or Democratic Senatarial

Campaign Committees may contribute another $20,000 to candidaces
£ A_v -
sor the Senate.
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Recommendacion
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We believe that the Senate bill's language with regard to
contributions and expenditures by political comnittees is higaly
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praferable. Although the Senate version would

place certain restrictions on transfers by a polirical
commitiees to certain other political comzittaes, we balieuvsa
that the limits set forth in the Senate version are reasgnzbia
and would be acceptable.

V. Miscellaneous Provisions.

In addition to the above issues, there are numerou
other minor changes and suggestions that we are dlYECLly con—
veying to counsel for the Porgre551onal Campaign Committee
staff who will be working with the minority members of the
Conference Committee. - Although certain of the minor revisions
are 1mportant in terms of the particular provision involved,

none are of fundamental importance to the PreSLdonr s decision
regarding the election law amendments.
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MEMORANDUM FOR THE HONORABLE BARRY N. ROTH
Assistant Counsel to the President

Re: Federal Election Campaign Act Amendments of 1976

This is in response to your request for our views on
HAND-NITE DC, a conference committee print of a proposed
Conference Report to accompany S. 3065. The following
remarks, prepared on an urgent basis, focus on enforcement
problems of the Justice Department and constitutional
issues of interest:

1. Section 101 provides that the Federal Election
Commission shall be composed of the Secretary of the
Senate and the Clerk of the House, ex officio and without
the right to vote, and six members appointed by the
President with the advice and consent of the Senate.
Although the holding of Buckley v. Valeo, 96 S. Ct. 612
(1976) --that the President must appoint the voting
members--would be met by this provision, a question still
exists as to whether the two legislative officers, the
Clerk of the House and the Secretary of the Senate, can
remain on the Commission.

The President's bill, S. 2987, provided for their
elimination from the Commission, and I testified in the
Senate hearing that their presence on the Commissicn was
unconstitutional and an unwise precedent. The connection
of the two ex officio members to the legislature is, of
course, even closer than that of the members whom the court
held were unconstitutionally appointed, since they'are not
only appointed by Congress but also paid by it and removable
by it. See Federal Election Campaign Act Amendments, 1976,
Hearine before the Subcommittee on Privileges and Elections
of the Senate Rules and Administration Committee, 94th Cong.,
2d Sess., pp. 119-20, 135-36 (1976). At the time that
S. 3065 was reported by the Rules Committee, three minority
members took exception to the fact that the bill failed to
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address the problems of le lat Q2 ervin
- Rep. No. 94-677, p. 62

an executive commission.

{19786).
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2. Section 108 (DC-7) amends the powers of the
Federal Election Commission as they relate to advisory
opinions. '"'General rules of law'" may not be stated in
advisory opinions but only by the Act or by rule or
regulation. Advisory opinions issued prior to the
proposed amendment must be set forth in regulations
within 90 days of the amendment. See DC 35-36.

The net effect of this provision is to narrow the
function of advisory opinions and broaden the function
of regulations. Commission regulations are subject to
disapproval by a single House of Congress. 2 U.S.C.
§438(c). When the President's bill was drafted a
decision was made (contrary to our recommendation) not
to propose deletion of the device for congressional
review of regulations because the proposal would be
controversial. Nevertheless, the President stated in
his Message to Congress that he thought that the
provision was unconstitutional (Hearing, supra at 134)
and I reiterated his '"'strenuous objection', at the
Senate hearing. Id. at 133.1/ The proposed amendment
would have the practical effect of contracting the
independent powers of the Commission and expanding the
practical significance of the congressional veto,
making it more objectionable than before. The Supreme
Court declined to rule on the one-House veto provision
in Buckley because the Commission, as constituted, could
not validly exercise rule making powers. 96 S. Ct. at
692, n. 176. However, the spirit of the Buckley

1/ TFor a general presentation on the subject see our
testimony in Congressional Review of Administrative Rule-
making, Hearings before the Subcommittee on Administrative
Law and Governmental Relations of the House Judiciary Com-
mittee, 94th Cong., lst Sess. 373 (1975).




decision is that Congress should not engage in executing
laws as cpposed to enacting them. This is entirely con-
sistent with the position we have taken on the unconsti-
tutionality of legislative veto cf regulations.

It may also be noted that if it were entirely
possible to decide individual cases properly without
setting forth '"general rules of law,” the role of the
courts in our constitutional system would be a good deal
different from what it is. This exceedingly artificial
requirement of Section 108--designed, of course, to keep
the adjudicative function of the agency as closely as
possible within congressional control--will be very
difficult to observe. To the extent that the Commission's
opinions do not appear to be based on general rules they
may be viewed as arbitrary.

3. Among other things, section 112 of the proposed
bill would move 18 U.S.C. §610 to the Federal Election
Campaign Act, making it section 321. (See DC 14). It
would change the existing ''exceptions' to the general bar
on corporate or union contributions in the following ways:

a) It would place restrictions on the types of
persons which ''segregated funds,'" supported with corporate
or union assets, can lawfully solicit. Generally, corporate
funds would be allowed to solicit only corporate stock-
holders and management or supervisory persomnnel, while
union funds would be allowed to solicit only union members. 2/
In general, management funds would be permitted to solicit
unionized employees and their families only twice a year,
and union funds would be permitted to solicit management
personnel and stockholders only twice a year.3/ Neither
union nor corporate funds are permitted to solicit persons
who are not employees or shareholders of the business
entity with which the segregated fund in question (be it
- union or corporate) is associated.

2/ Section 112 adding section 321(b)(4)(A) to the FECA: DC-15.
3/ Section 112 adding section 321(b)(4)(B) to the FECA: DC-15.
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Restrictions such as these pose serious questions of
deprivation of associational rights protected by the First
Amendment. In United States v. C€.I1.0., 335 U.S. 106 (1943)
the Supreme Court indicated that corporations had a First
Amendment right to communicate with their employees and
customers on subjects of mutual political interest. This
early case suggests that the First Amendment entitles any
person enjoying a ''special relationship' to a corporation
or union to associate with it freely for purposes of
political expression; and that any law concerning corporate
and union political contributions which seeks to curtail such
activity in the fashion of the proposed legislation would
contain the constitutional defect of "overbreadth." 335 U.S.
at 121.

In United States v. Pipefitters Local #562, 434 F.2d
1116, 1123 (8th Cir. 1970) reversed on other grounds, 407
U.S. 385 (1972), the Court of Appeals for the Eighth
Circuit held that the right to maintain segregated funds
supported by unions or corporations was essential to
preventing the present 18 U.S.C, §610 from being overbroad
in a First Amendment sense. To prohibit such voluntary
funds, the Court indicated, would impermissibly restrict the
rights of union members to associate together for political
purposes, In Buckley v. Valeo, supra, at footnote 31,

96 S. Ct. 639 the Court said that a corporate-supported fund
could solicit contributions from the corporation's employees
generally.

The discussion in the Buckley footnote is particularly
significant, since the fact that such independent associa-
tion was available seems to have been a factor in the
Court's conclusion that the limits imposed on individual
contributions by the present 18 U.S.C. §608(b) are constitu-
tional. Thus, restricting the scope of solicitation of
segregated funds through the proposed legislation could
undermine the contribution limitations which this bill
carries forward into the FECA.4/

4/ Section 112, adding section 320 to the FECA, DC-11 - 12.



At the very least, the treatment accorded the subject
in both Pipefittaers and Buckley casts substantial doubt
upon the consiitutionality of section 112 of the proposed
bill. .

b) Proposed section 321(b)(2)(B)5/ would prohibit the
use of corporate or union funds to engage in completely non-
partisan (but politically-related) activity, unless that
activity is directed at union members (in the case of union
expenditures) or corporate stockholders, administrative or
executive personnel (in the case of corporate expenditures).

It is not clear that a general ban on corporate or
union political expenditures can be constitutionally applied
to expenditures which are truly nonpartisan. In such cir-
cumstances, the Federal interest in regulating campaign
expenditures is virtually nonexistent compared to the severe
limitation which is placed on expression and the performance
of civic duties. Indeed, the only substantial basis for the
prohibition is a prophylatic one--the assumption that some
purportedly 'monpartisan' activities will not be what they
seem--and it is questionable whether this will suffice to
justify the impairment of such important constitutiomnal
rights.

This view likewise finds support in the cases decided
under 18 U.S.C. §610. 1In United States v. Auto Workers,
352 U.S. 567, 586 (1957), the Supreme Court defined the
general prohibition of 18 U.S.C. §610 in terms of influencing
the public at large to vote for one candidate in preference
to his opposition in a contested election. In United States
v. Pipefitters, 434 F.2d 1116, 1121, the Eighth Circuit held
that "active electioneering' with union funds was a
necessary element to a §610 offense. In Cort v. Ash, 496
F.2d 416, 426 (3d Cir. 1974) rev'd on other grounds, 422 U.S.
66, the Third Circuit held, in order to avoid the First

'2/ As added to the FECA by section 112 of the proposed bill;
DC-15.
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Amendment issue, that 18 U.S.C. §610 requirzd th

nDendi-
ture to be partisan. And in United States v. Construction
and General Laborers Local #264, 101 F. Supp. 569, 575, a
Federal District Court in Missouri, as early as 1951, said

that §610 could not constitutionally be applied to a ron-
partisan registration drive conducted with union funds.

The foregoing comments concerning the constituticnal
difficulties involved in restricting the scope of
solicitations of segregated funds, and in restricting non-
partisan expenditures by union and corporations, were
incorporated, in substance, in a letter which the Criminal
Division of the Justice Department sent to the Federal
Election Commission in connection with one of the Commission's
Advisory Opinions on these subjects. This letter, dated
November 3, 1975, is in the public domain and was largely
adopted by the Commission in the widely discussed SUN-PAC
Advisory Opinion which resulted. Advisory Opinion 1975-23.

4. The penalty section which will govern violations
in the future is reduced from a felony punishable by up to
$50,000 and two years imprisonment, to a misdemeanor, punish-
able by imprisonment for up to one year and a fine of
$25,000 or 300 percent of the amount contributed, whichever
is greater. There is also a $250 floor which must be met
before an otherwise prohibited contribution becomes subject
to the criminal penalty. See section 112, adding section
329(a) to the Act (DC 18).

Considering the fact that criminal penalties may only
be sought in the presence of "knowing and willful" conduct;
and that the jurisdictional floor exempts even willful
violations which involve small sums; we feel that the
reduction of the magnitude of the offense to a misdemeanor
is unwarranted.

5. The enforcement section, as amended (Section 109--

. DC 8-10), would weaken all of the present statutes dealing

with campaign finance violations (18 U.S.C. §§608-617) by
enabling the Commission to dispose of even willful violations
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through nonjudicial means. We strenuously object, in
principle, to the concept that the existence or non-
existence of willful violation of criminal statutes should
be the subject of negotiation and compromise with the
Commission. Under this section, it is doubtful whether
the Criminal Division could even indict without the Com-
mission's prior approval.

6. The bill does not change the present three-year
statute of limitations. Since the Justice Department must
wait until the FEC refers a matter to it before it
prosecutes, Section 313 (DC 8-10), this special limitation
period, added in 1974 (2 U.S.C. §455), is inadequate. The
general Federal Statute of Limitations is five years.

7. Section 320(b)(1l), as added by Section 112 (DC 13),
applies expenditure limits on campaigns on the basis of
whether a candidate ''qualifies' for Federal funding under
Subtitle 11 of the Intermal Revenue Code. Buckley v. Valeo
indicates that a candidate must have agreed to accept
Federal funding in order for such limits to be applied to
his campaign consistent with the First Amendment.

Antonin{Jcalia
Assistant Attorney General
Office of Legal Counsel



. Jack Arant
: Consultant to Sen.
Laxalt
The Conference version of the Federal Election Campaign
Act Amendments of 1976 is an unwarranted and unnecessarv re-
structuring of the federal election laws. It is unnecessary
because the only amendment required by the Supreme Court in
its Buckley v. Valeo decision was to the manner of appoini-
ment of federal election commissioners. It is unwarranted
because it not only introduces substantial elemants of ambi-
guity and uncertainty into the middle of on-going federal
election campaigns, but also promotes opportunities for viola-
tions while reducing penalties for such violations. Candidates,
contributors and citizens in gereral have a right to expect more
of their elected representatives than they have produced in this
bill {(S. 3065).

1. Altering Established Rules and Procedures. The Con-
ference Bill, if enacted, would impose a set of new rules in
mid-campaign.

The Conference Bill would be the third major restructur-
ing of the federal election laws in the last five years and
would alter the rules and procedures by which federal campaians
are currently being conducted. The two previous revisions, the
Federal Election Campaign Act of 1971 (P.L. 92-225) and the
Federal Election Campaign Act Amendments of 1974 (P.L. 94-443),
established the rules by which campaigns for federal office were
to be, and are being, conducted in 1976. Candidates, parties,
and contributors have carefully studied these rules over the
last several years and, with the guidance of the newly created
Federal Election Commission, have adopted the procedures for the
orderly and lawful conduct of campaign activities in 1976. With
the general election a little more than six months away, several
Presaidential primaries concluded, and most Senate and House pri-
maries about to commence, the passage of the Conference Bill
would require all persons affected by the federal election laws
to go through the entire learning and compliance planning process
in mid-campaign and to immediately make a number of changes.

‘ 2. No Adverse Consequences. If the Conference Bill were
rejected, there would be substantial benefits in the form of
continuing a set of clearly understood rules by which to conduct
this year's campaign, and the only adverse consequences would be
the slight delay in making matching funds available to candi-
dates. " Existing law governing contributions and expenditures
would remain in place.

In Buckley v. Valeo the Supreme Court merely required a
simple amendment of the campaign laws to provide for constitu-
tional appointment of commissioners of the Federal Election
Commission. Although the Supreme Court granted the Conaress

;— Fo #.

“

™




almost two months of extensions to make this simple amendment,
it undertook a complex and unnecessary revamping of the antire
field of federal election law. The President has stated that
he would immediately sign a simple extension. Enactment of
legislation effecting a simple extension would take only a few
days, a short period of time which would not unduly handicap
anyone requesting matching campaign funds.

3. Independence of Commission. The Conference Bill is
carefully designed to restrict the exercise of independence by
the Federal Election Commission.

A fundamental purpose of the 1274 Amendments was the
creation of an independent Federal Election Commission. Because
Congress retained the right to appoint ccommissioners (a form of
control over a nominally independent commission), the Supreme
Court struck down the Commission for being in violation of the
appointments power clause of the Constitution. The Conference
Bill -would again deprive the Commission of independence by
providing a line item veto of every Commission rule and requla-
tion and by limiting its advisory opinion power to extremelv
narrow circumstances.

4. Reduction of Penalties. Violations of existing law
carry the potential of severe penalties including imprisonment.
The Conference Bill both increases the standards of proof for
conviction and also greatly eases the extent of the criminal
penalties. These changes can hardly be considered election law
reform, nor can other provisions of the Conference Bill which
relax the requirement for the reporting of cash contributions.

5. Amendment of the Labor Relations Laws. Provisions of
the Conference Bill constitute amendment of existing labor-
management relations laws without the benefit of committee hear-
ings and public testimony.

Any corporation which uses a method of soliciting contri-
butions or facilitating the making of voluntary contributions,
e.g., a check-off, is required to make that method available to
any union representing any of its employees. A check-off to a
union PAC is not now a subject for mandatory bargaining. Under
the Conference Bill corporations cannot even bargain on this
point, but rather must supply the method to unions upon request.
Moreover, the Conference Bill effectively negates the NLRB's
decision in Excelsior, and all subsequent decisions affirming it,
by reguiring any corporation which in‘any way facilitates the
making of contribution to give up a list of ‘the names of its emplove
in all of its branches, divisions, affiliates or subsidiaries,
whether organized or not, to any and all unions which represent
any of the corporation's employees. This same provision would
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permit unions to obtain corporate shareholder lists. . FODN
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6. Restrictions on the Extent of Corporate Solicita- -
tions. Corporations can currently solicit.all employees elther
in person or in writing, and more than twice, for voluntary
contributions to a corporate PAC. The Conference Bill would
unconstitutionally limit the extent of solicitation by a corpor-
ation to its PAC from its rank and file workers by limiting
solicitation of their contributions to two written solicitations
a year. Any such written solicitation must be designed so that
the responses of those solicited cannot be determined (unless
more than $50 is given), a requirement which runs counter to the
general policy of disclosure of contributions and means that
small contributors will probably be unable to get a tax credit
or deduction for their contributions.

7. Non-Partisan Communications. The Conference Bill,
notwithstanding the Department of Justice's position to the
contrary, attempts to restrict non-partisan communications and
non-partisan registration and get-out-the-vote campaigns by
corporations only to their executive and administrative person-
nel, and prohibits such activities with respect to their rank
and file employees. As long as these types of communications
are strictly non-partisan, they are constitutionally permitted.

8. Restrictions on Trade Associaﬁion PAC’s. The Con-
ference Bill will put many trade association PAC's out of
business.

Trade associatiors can currently solicit contributions from
the officers and employees of thelr member corporations. The
Conference Bill would require a trade association to secure the
permission of each corporation for a trade association PAC to
solicit contributions from its officers (but not its employees
who could never be solicited). A corporation could only give
permission to one trade association PAC per calendar year to
make such a solicitation. The net effect of this is to restrict
corporations which belong to a number of trade associations repre-
senting a variety of their interests from giving permission to
trade association PACs to solicit their employees.





