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Constitutional and Policy Questions Raised
By the Senate Bill Amending the Freedom of Information Act

Introduction

Both‘the.House and the Senate have now passed similar
bills to strengthen the Freedom of Information Act, 5 U.S.C,
552. While there are significant differences between the
bills, both are.primarily designed to provide faster and
more favorable procedures in the agencies and in the courts
for members of the public seeking access to agency records,
From the standpoint of the agencies, the Senate'ﬁill is
preferable in some respects, the House bill is preferable
in other respects, and both billé are equally undesirable
'in still other respects.

The House bill, H.R. 12471, was passed first, on
March 14, 1974, by a vote of 383 to 8. The Senate bill
was introduced as S. 2543 and reported by the Judiciary
Committee on May 16, 1974, after changes resulting from
informal compromise negotiations (Rept. No. 93-854). During
the May 30th debate on the bill the Senate adopted amend-
ments by Senators Muskie (Cong. Rec. p. S 9318), Bayh
(S.9328), Hruska (S;§529) and Hart (S 9329). The Muskie

and Hart amendments, facilitating public access respectively
: ,‘,‘; b Fa‘?\
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to cléssified.documents and.éo investigator& fileé, were
opposed by the Justice Department and the FBI, but were
adopted by roughly 2 to 1 margins. The bill as thus
amended passed 64 to 17, after being redesignated as H.R.
12471, and ;t now awaits conference, While the following
diséussion is chiefly in terms of the Senate bill, which
seems to raise more constitutional questions, reference will

also be made to the corresponding features of the House bill.

Constitutional Questions

1. Transfer of Control of Protection of
National Security Information from
Executive Branch to Judicial Branch:

Does the bill involve an unconstitutiohal attempt to
transfer control over documents classified for national
seéurity reasons from the Executive Branch to the courts?

This is the most serious céns;itutionai question
in the bills, and it is presented by both the House
and Senate bills. It was deliberately injected into the
Senate bill by the adoption of the Muskie amendment, which
deleted a provision that had been agreed to in the Judiciary

Committee affording more protection in Freedom of Information
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suits for classified documents than for other government
records.
Under the present Act, as interpreted by the Supreme

Court in EPA v. Mink, 410 U.S. 73 (1973), the government

may protect disclosure of classified documents in a
Fréedom of Information suit by showing that the documents
weré duly classified by authority conferred in the applicable
Executive Order. As a result of the Muskie amendment, »
the Senate bill is substantially the same as that passed
by the House in March. The government's right to withhold
classified documents would be subjected to the same
procedures and standards as apply in the case of other
"‘agency records. As a result, judges hearing Freedom of
Information suits for classified documents (a) will be
authorized at their option to conduct an in camera
inspection of such documents, and (b) will be instructed
by Congréss that the burden of proof is on the government,
just as it is in any other Freedom of Information case.

This will mean that the government must show not merely

that the document was in fact classified pursuant to authority
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of defense and foreign- policy information, but must also
show that such classification is justified because the
information in the document satisfies the standards or
criteria for' clas sxflcat:bn in the order or statute. Im
othcf'words, if the judge after hearing both sides is not
persuaded that the continued withholding of the documeﬁt is
_ necessary for national sec@rity, he would presuhably have
to order it released, even il the agency Bad submitted
a reason;£1e justification for continued’withhoiding.
~ The constitutional power of the President to.witﬁl
hold information to protect natibnal défense and foreién
policy is necessarily incident to his exclusive responsibility .
. for the day-to-day conduct of defense and foreign felations,
as Commander-in-Chief‘and/or thc nation's spokesman for

foreign relations under Article II of the Constitution.

The courts have repeatedly recognized this. New York Times

v. United States, 403 U.S. 713 729-30 (1971) (concurrlno

opinion of Stewart and White); C & S Air Lines v. Waterman

Corp., 333 U.S. 103, 109 (1948); United States v. Curtiss-

Wright Corp., 299 U.S. 304 319 (1936)—/ The framers of the

*/ See also United States v. Marchetti 466 F.2d 1309 e
Tc.A. 4, 1972), cert denied __ U.5. . | ey
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Constitution recognized that the President's functions in
international relations depend upon his power to protect

information pertaining thereto: see Federalist, No. 64.

It is arguable that the President's constitutional
power to protect natiénal security information, while
exclusive, is subject like other powers to the due process
clause of the Fifth Amendment. This would mean that such
power cannot be exercised so as to deprive any person of
his rigﬁts in anvarbitrary‘and capricious way. In the
present context, the right involved would be the statutory
right to see government records as cénferred by the
Freedom of Information Act. Congress, in trying to enforce
this statutory right of public access as against thé
President's constitutional power to protect.national
security information, may be 6n somewhat firmer constitutional
grouﬁd to the extent its enforcgment provisions are
narrowly aimed only against national security withholdings
that are arbitrary and capricious. The Senate bill, as
reported by the Judiciary Committee, roughly reflected

‘this guarded approach -- while it did not use the phrase
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"arbitrary and capricious”, it iﬁstructed the judge

to uphold a national security withholding if the agency
head personally certified to its necessity, unless the
court found the withholding to be "without a reasonable
basis". The deletion of this standard by the adoption

of tﬁe Muskie amendment apparentl& means that the judge
must order the document released unless, in the judge's
own view, the case for withholding is more than 50 percent
convincing. This is also true under the House bill. This
‘can reasonably be viewed as an unconstitutibnai infringement
on the President's powers over the conduct of defenée and
foreign relations.

If the bill is enacted, it presumably could not legally
override the President's constitutional powers over defense
and foreign relations information. Thus, it may well be
that the courts, in Freedom of Inférmation suits for |
documents withheld under the Act's firét exemption for
defense and foreign policy matters as revised by the bill,
will recognize on constitutional grounds the existence

of a broader power to withhold such information than is

conferred by the revised first exemption, if such a;
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constitutional power is asserted by the government
in the particular suit. The Supreme Court's decision

in EPA v, Mink, supra, did not have to reach and left

open the question of suchvpower. To lay a firmer basis

for assérting such constitutional power in future suits,
appropriate reservations could be included in a signing

statement, as was done when President Johnson signed the
original Freedom of Information Act in 1966.

Whether this approach would adequately protect the
President's powers to withhold natioﬁal security information
is a question that may largely depend on the-expectéd
actions and attitude; of the executive and judicial branches
in future litigation; It is clear, however,.that with thé
legislative history of the Muskie amendment and the House
bill before it, the Supreme Court, as a practical matter
could find it more difficult to sustain the withholding'
of national security documents against persuasive assault
whenever‘the governmenp's case, though reasonable, is
found to be less persuasive than that of the opposing
party, except by holding that, at least as applied to
the particular facts.in the pending suit, the legislation

is unconstitﬁtional.



g

-8 -

2. Restrictins the Scope of the 7th
S}nvcequaLory Files) Exempgion in
the Freedom of Information Acts

.

Does the bill involve an unconstiLuL10na1 interfcrence
with the Prcsident s ability to perform his cons thutlonal
dutyhto "take care that the laws are faithfully executed,"
particularly as regards the government's ability to in-
vestigate and prosecute violations of the criminal laws?

The 7th exemption now permits the goverﬁment to with-
hold "investigatory files compiled for law énforcement
purposes'. Under the Hart amendment contained in éhe )
-Senate bill, "files" would be changed to "records", and
the following 1anguage'§ou1d be adaed:- "but only to the
e¥tent that the production of such records would (A) inter-
fefe with enforcement broceedingé, (B) deprive a person
of a right to a fair trial or an impartial adjudication or
constitute a clearly unwarranted invasion of personal privacy,_‘
(C) disclose the idéntity of an informer, or (D) disclose
investigative techniques and procedureé". (The House
bill makes no change in the 7th cxemption.)

‘While it is not possiblg precisely to foresece the

full range of effects of the Hart amendment, it would
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ﬁrﬁbébly have the following:major effects: (a) Compel tﬁe
FBI, other invesﬁigatiyg agcnézés, and the courts td.under-
take a burdensome rccord;by-record examination and justi- °
fication for withholding whenever access to a bulky investi-
gative file is sought, with the burden of proof on the

- government as to each separate record; (b) Promote the
release of all intelligencc-type files and records in or-
ganized crime and other law enforccmenp areas, since their
release would not "interfefc" with a pending "proceeding";
except to the extént otherwvise withholdable; (c) Promote
the release of all oldér investigatory files and reéords,
for the same reason and to the same extént; (d) Simila;ly
pfomote the release of S;cret Serviée investigative files
~and records, since the type of law cnforcement they re-
flect is direct protectioﬁ, not an adversary "proceeding";
(e) Similarly promote the rcléase of personnel security
investigation files and records upon the request of.thg
subject of such a file, for the same reason and to the

-same extent; and (f) Prevent the withholding of an investi-

gatory file in order to protect an FBI agent: or other
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- government investigator from harrassment or danger, Tﬁese
adverse effects on law enforcement would be tempered by

the Hart amendment's authority to withhold the identity of
informers and investigative techniques, but the government
would have the burden of convincing a court that particular
bits of information in these files were eligible for
withholding on such groﬁnds. It is difficult to foresee
how severe the aggregate adverse impact may be on the
overall enforcement of federal laws.

The constitutional doubts about thisg feature.of the
bill are roughly parallel to those discussed above with
respect to national security documents, but the excltsive
nature of the President's power over documents in the
possession of the Executive branch is perhaps less well
recognlzed in domestic law enforcement matters than in
national security matters. In law enforcement matters, the
President's  power does not depend on his special
constitutional status as Commander-in-Chief and the nation's

international affairs leader. Instead it rests upon the

"executive power", a more diffuse concept. Nonetheless,
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the executive power is vested by Art. II of the Constitution
solely in the President. Moreover, this power clearly
embraceg the faithful execution of the laws (Art. II, Sec. 3),
which in turn clearly includes law enforcement; enforcing
the laws obviously embraces the.function of prosecution
and also the ancillary function of conducting investigatiéns,
both in aid of prosecutions and in aid of other forms of
llaw enfércement, such as the direct protection of federal
| property and personnel against illegal acts,

A possible weaknéss of this argument is that the
President's responsibility for enforcing the laws is
not exclusive in an absolute sense; note the existence of
independent regulatory commissions with law enforcement functions.
More important, the President's responsibility for law
'enforcement'may not in fact.cafry with it exclusive control
over information which the executive branch may collect
for that purpose. Both the Congress and grand juries
’(judicial branch) may for their own purposes investigate
the same matters as to which the FBI collects information

for law enforcement purposes, and either of these.other

its information, thus impairing the executive éoﬂtrol of

its own information.
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To the exeent the Senate\bill would let‘any person
undermine law enforcement investigatory powers of the
executive branch for purely private purposes, a respectable
argument can be made that it unduly encroaches upon such
powers, It can also be argued that the encroachment is a
novel one, because all previous invasions of executive.
control of law enforcement information have been undertaken
to vindicate either‘the functions of the other branches of
the government or the rights of private litigants,

The persuasiveness of the constitutional argument
against the bill's changes in the 7th exemption to a
considerable degree depends largely on the degree of
seriousness of the injury to traditional executive law
enforcement responsibilities, a matter difficult to measure
in advance. Certainly not all statutes or court decieions
which tend to impair law enforcement are for that feason :
constitutionally invalid. But if it is possible to speak

of constitutional policy as well as of constitutional law,

legislation may fall short of invalidity but be in /ﬁgf?EQN\
serious conflict with constitutional policy. The propoééd g?
. b:‘“ .

changes in the 7th exemption, as well as other changes in

the bill discussed below, may be of the latter cheracter.
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e ‘ 3. Judicial Punishment of Officjals Responsible
for Unrcasonable and Illepal Withholding
of Records: '

Does this feature of‘the bill unconstitutionally encroaéh
upon the Prgsident's éoWers over executive branch personnel?

The Senate but’not the House bill provides that, at the
end of a Freedom of Information suit lost by the government,
the court may order suspensions of up té 60 days without pay
"or . . . other appropriate disciplinary . . . action" against
any official or employee responsible for ﬁithholding the
records ordered released if such withholding was '"without
reasonable basis in law". The "responsible" offiéial may
be the head of a department, some other presidential appointee,
or a civil service employee, depending on who is charged in
..an,agency's fégulations with acting on Freedom of‘Information
req&ests. For example, under the regulations of the Justice
Department, the responsible officials for initial denials are
the heads of divisions and bureaus, aﬁd the responsible
official for final denials is the Attorney General himself,

This provision involves some encroachment upon the
executive power, perhaps rising to constitutional dimensions,
although it seems likely.that the provision would rarely

. be applied. The encroachment would be more severe in the

case of a presidential appointee than in the case of'civil

o — . —— e
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service personnel. SJﬂ;e a judlC]ﬂlly ordered 60- day sus~-
pcnSLon of the f01mcr could be vicwed as usurplng part of
the P*esxdcnt s powers of appoxntmcnt and especially his
pover of removal which 15 exclusive and essentially un-

limited for his executive branch appointees except those in

quasi-judicial positions. Myers. v. United States, 272

"U.S. 52 (1920); cf. Humphrey's Exccutor v. United States,
295 U.S. 602 (1935). |

Whether the suspended official is a presidential

- appointee or not, suspension by court order involves some

.

interference with ordinary personnecl management powers in

the Executive Branch. But such interferences are not

[
4

necessarily unconstitutional. The civii service laws limit
personﬁél management and disciplinary powers, and even in
‘the cases of presidential appoiﬁtees'Congress has broad
pover over the creation, qualifications; term of officé,
pay, duties and other attributcsfof the positions.

The provision in question may be impractical in applica-

.. tion, but it is artfully drafted to exhibit respect both

o
= s Po
for due process to the employec involved and for the
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~views of the agency, and ifxit were subjected to a
constitutional challenge the provision might well be
sustained, except in an extreme case. Bearing in mind that
there are now sanctions against federal personnel who
improperly release classified records, the courts may be
sympathetic to Congress' effort to provide a sanction
against those who illegally withhold records., In this
regard note may be taken that several statés now provide
criminal sanctions for illegal withholding of public
records, and Congress also could have chosen criminal
sanctions. However, if a court were to attempt to suspend
the head of an Executive department or another key official
under this provision so as to interfefe with vital exécutive
functions, such action would be clearly contrary to the

principles established by the Myers and Humphrey cases.
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Policy Questions

1. Attempt by Congress to Take over Control
of the Manner in Which Agencies Administer
the Freedom of Information Act:

The bills contain serious incursions into administrative

details which should, in the interests of orderly government,

be left to the agencies under general legislative guidance.

The prime example of these features is the rigid time limit

provisions in the House bill; the Senate bill has slightly

more flexible provisions in this respect. The House bill

- also contains an obscure but rigid requirement for publication .

of indexes which may ultimately cost over a billion dollars.

Both bills require detailed annual reports to Congress,

suggesting a degree of oversight that may seek to cross

over into administration. Such features, however, though

they may be unwise or unworkable, are probably not

unconstitutional.

These provisions are general in nature, and thus do

not attempt to dictate the processing of a particular

request as compared to.another. They may result in more

‘costly and less effective administration of the Freedom

./fi;"; &
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Information Act, but at the same time they do not seem to
exceed the incidental powers of Congress to prescribe by
general rules how its legislative mandates are to be
performed.

2. Imposition by Congress of Duties in the

Freedom of Information Area are unduly
Burdensome

Litigation under the Freedom of Information Act

has already given occasional demonstrations of the Act's

potential to disrupt and delay agency operationé,

’ particularly in small agencies or where a small specialized

staff in a large agency is involved. Much more serious
interference with the conduct of existing agency programs
is likely under the bill,

The features of the bill that threaten to disrupt
agency eperations must be appraised.against the basic
fact, which the bill does not change, that administrative
burden is no defense to a Freedom of Information request,
i.e., anyone can enforce access to many thousands of
records except te the extent they are exempt. The chief

features of the bill which working in combination, will

Y

%
"\
exacerbate this burden are: (a) the prohibition against %z
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charging any fees for screening voluminous records to’
detect exempt matter (Senate bill‘only); (b) the provision
for award of attorneys fees for‘successful Freedom of
Information suits (both bills, but House bill is more

damaglng), (c) strict administrative time limits preventing

the smoothing out of the workload (both bills, but House
bill is more damaging); and (d) the provision that "any
reasonably segregable portion of a record shall be provided-

to any person requesting such record after deletion of the

-portions which are exempt" (Senate bill only). As to this

last, it pértly reflects present caselaw under the Act, but
writing it into statute will extend this requirement of
detailed edltlng to all cases, includlng requests for
voluminous investigatory files and for classified documents --
hugh masses of material,

A common element of these 4 features of the bill is
that they are likely to impact an agency in its most
important manpower, since often it is only the more
experienced professional and managerial personnel who are
capéble of making the. judgments such work requires. There

are other features in the bill which are likely to prove

expensive -- annual statistical reports by each agency

. ——— e
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(both bills) and index publication (House bill is far
worse on this) -- but thesevare less likely to disrupt
key agency operations, as they can more readily be assigned
to special staffs.

There is no provision for funding any of the additional
workload in the House bill, but the Senate bill authorizes
appropriations "to assist" in performing Freedom of Information
work., The Senate committee report explains that‘this is
only intended to authorize supplemental funding for special
‘services and is no excuse for an agency not to use ité
regular appropriations to do its Freedom of Inforhation work,
Jo the extent that funding is actually provided for
substantial Freedom of Iﬁformation workloads, the bill's

interference with the execution of regular agency missions will
be mitigated.

‘ ‘at' - is’o
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THE WHITE HOUSE

WASHINGTON
August 2’20. {974

Dear Bill:

I appreciate the time you have given me to study the
amendments to the Freedom of Information Act (H.R, 12471)

presently before you, so that I could provide you'my per-
sonal views on this bill. '

I share your concerns for improving the Fraedom of Infor- !
mation Act and agree that now, after eight years in -
existence, the time is ripe to reassess this profound and
worthwhile legislation. Certainly, no other recent legige~
lati-n more closely encompasses my objectives for open
Government than the philosophy underlying the Freedom of
Information Act. _ ‘ '
Zlthough many of the provisions that are now before you

in Conference will be expensive in their implementation,

I believe that most would more effectively assure to the
public an open Executive branch. I have always felt that
administrative burdens are not by themselves sufficient
obstacles to prevent progress in Government, and I will
therefore not comment on those aspects of the bill.

- There are, however, more significant costs to Government
that would be exacted by this bill -- not in dollar terms,

but relating more fundamentally to the way Government,

and the Executive branch in particular, has and must

function. 1In evaluating the costs, I must take care to

avoid seriously impairing the Government we all seek to

make more open. I am concerned with some of the pro- e
visions which are before you as well as some which I
understand vou may not have considered. I want to share |
my concerns with you so that we may accommodate our |
reservations in achieving a common objective. e - .
A provision which appears in the Senate version of l
the bill but not in the House version requires a court,
whenever its decision grants withheld documents to a com~
plainant, to identify the employee responsible for the

o , o
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Executive Privilege and Freedom of Information Act:
Congressional Bills, 1974
Remarks by
Robert G. Dixon, Jr., Professor of Law,
George Washington University Law Center
and recently Assistant Attorney General,
Office of Legal Counsel, Department of Justice
at.
Federal Bar Association Annual Meeting,
9:00 A.M., Wednesday, September 4, 1974,

Mayflower Hotel, Washington, D. C.
For use on delivery, 9 A.M. (E.D.T.)

F8l—Pane4—on;F6i—*mendm!nts-and—ﬁxeef—Privr—Btl1

In this age of "future shock" as Elliot Richardson put it
when I saw him briefly at the ABA meeting in Honolulu three weeks ago,
evénts have é way of running away with panel topics and programs.
Today's program is no exception.

One part of the program, dealing with Congressman's Erlenborn's
H.R. 12462 introduced January 31, 1974, was to look in the direction
of Executive Privilege. More specifically, the bill rests on the

predicate of Congressional power to regulate the invocation of Executivg_;g,

A\

Privilege against Congressional requests for Executive documents and
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other information. Recent court action puts.the bil1 in highly questionablg i
light. . 'i

The other part of today's program, dealing with the proposed House
and Senate amendments to the Freedom of Information Act of 1966, is still
very much with us, but-again in a highly altered perspective bécause of recent
political events. Because of frustfations in respect to the late Nixon ?
Administration, and more specifically in respect to the excesses of Watergate,
the amendments grew in number and severity almost in the spirit of "Let's shoot
the ﬁiano player,” rather than "Let's work on the discords." Now we have a

new President, a new spirit, and a re-opened conference committee. [H.R. 12471

‘(Moorhead); S. 2543 (Kennedy)]

Let me deal first with the issue’of Congressional regulation of
Executive Privilege,'which 6f course overlaps the Freedom of Information Act
first exemption concerning classified documents, and then turn to the more
detailed topic of the FOI Amendments, per se. How recentl& it was that
Mr. Raoul Berger, echoing some voices on Capitol Hill, was claiming that
Executive Privilege is a constitutioﬁal,myth. But as Solicitor General
Robert Bork pﬁt it in his remarks at the ABA meeting in Honolulu, Berger's F
claim was “not taken seriously by legal scholars and his thesis owed its
momentary popularity only to media chic." We now have the historic July 24,

1974 Supreme Court decision in United States v. Nixon (and the predecessor

decisions of the United States Court of Appeals for the District of Columbia

in Senate Select Committee v. Nixon in May, 1974 and Nixon v. Sirica in

L. Fg

o Yo .
October, 1973) confirming the firm constitutional basis of a strong but not‘f Eﬁ
=

‘absolute Executive Privilege. By common agreement and constitutional 1mp11cation, :j




a necessary core area of confidentiality exists to protect the decision-making
process in the courts, the Congress, the Executive -- and yes in the so-called
fourth estate where some members of the press are even asserting an absolute

privilege.

In United States v. Nixon the Supreme Court accepted and perhaps

enlarged the Court of Appeals ruling in Nixon v. Sirica that presidential

communications are "presumptively privileged." This presumptive privilege
was seen as resting on the need common to all governments "for confidentiality
of high level communications,” and on the doctrine of separation ofipowers.
The case before it presented a conflict between the general privilege of confi-
- dentiality of presidential communications and the interest in fair administration

of criminal justice. 1In this specific context the Court held that the privilege

was not absolute, and that it cannot prevail over a "demonstrated, specific need
for evidence in a pending criminal trial." (Eméhasis added.) -

The Court thus left open the question whether, in respect to military
ﬁatters and national security, the privilege might be so strong as to precludev
judicial in camera inspection of the requested information. In respect to such
matters thecourt quotedwith approvalﬁhe following lines from an earlier case:

'[Tlhe court should not jeopardize the security which privilege is meant to
protect by insisting upon an examination of the evidence, even by the judge alone,
in chambers." Thus at its.core the privilege may be absolute.

The Supreme Court in United States v. Nixon nominally excluded any ruling

“on the conflict between a "President's generalized interest in confidentiality"

and congressional demands for information. Let me pose three questions, preaented
' ’ ./‘fiﬁ. Fo
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in tentative conclusionary fashion. First, is it not unlikely that chgﬁé%aionaf(,
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interest normally would themselves be more than generalized (except perhaps
in the specific context of impeachment)?

Second, 1f such be the case, 1s it not unlikelyvthat the Court would
elevate a generalized congressional request over executive confidentiality,

especially in view of the Court's strong separation of powers statements in

this case?

Third, whether or not military, foreign relations, and national security
matters present a case for absolute privilege (left open by the Court), does not

the opinion in United States v. Nixon suggest that the confidentiality of such

matters would prevail over a congressional request for such information? The
Constitution commits the administration.of‘these matters to the Executive, not
to the Congress.

The Erlenborn bill, H.R. 12462, introduced on January 31, 1974, deéignéd
to régulate use of Executive privilege against Conéress, obviously must be
re-thought in the light of the recent cases. That bill (1) would require
submission of requested information within 30 days unless the President gave
a Written detaile& statement of grounds for withholding; (2) would not require
Congress to‘keep confidential to information furnished to it under this bill, even
though such'information falls within one of the exemptions in the FOI Act and
w#s‘furnished on a confidential basis; (3) would establish a wide~open judicial
- procedure to compel disclosure, the standard being that the Executive must furnish
the allegedly privileged information unless "the court finds a compelling na;ional
interest" to the contrary. On this last point, the bill is flatly contrary-to

the "presumption of privilege" first announced by the Court of Appeals of the; .
- ¥y,
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District of Columbia in Nixon v. Sirica in October, 1973 (487 F. 24 700), and

recently reiterated by the Supreme Court in United States v. Nixon. In those

cases the courts did hold that the presumption was overcome by the demonstrated
»grﬁnd jury and trial needs in the context of a criminal proceeding. Hoﬁever,
Qhen the specific question of executive privilege vs. a congressional request
was presented to the Court of Appeals by the Senate Watergate Committee, the
court held on May 23, 1974, that the presumption of privilege was not overcome

by such a generalized congressional request. Senate Select Committee on

Presidential Campaign Activities v. Nixon, F. 2d _ ___ (D.C. Cir,). These
cases suggest that circumstances which will justify compelled disclosure to
Congress of the kind of executive information traditionally thought to be
privileged, particularly military and foreign relations information, will be

exceedingly rare.
II.

Let me turn now to the Freedom of Information Act and the proposed
amendments to it, some of which were opposéd by President Ford in a letter sent
on August 20, 1974. Before getting into details, I think it is important to
put the whole Freedom of Information Act issue in perspective. The fascination
of the governmental information area is that underlying the particularized
disputes of thevday are large philosophic issues.
Consider President Lincoln's famous question, posed in Civil War contest --
"Are all the laws but one to go unexecuted,

and the Government itself go to pieces lest
that one be violated?"




He thus expressed in dramatic fashion a national survival concept which has

some analogy to our traditional "national security" reasons for nondisclosure

of governmental information in certainvinsﬁances, although few of us are comfor—
table with the full sweep and implications of Lincoln's pfonouncement; Earlier,
John Jay, writing in the Federalist Papers about foreign negotiations, said

that "{s]o often and so essentially have we heretofore suffered from the want

of secrécy and dispatch that the Constitution would have been inexcusably
defective if no attention had been paid to those objects."

Bécausé of such considerations we.find that national security, expressed
as classification of material, heads the list of exemptions from disclosure
under the Freedom of Information Act. Other exemptions protect personal
privacy, law enforcement investigatory files, interagency or intradepartmental
policy advisory materials not yet finalized.

At the same time the democratic ethic, indeed the very feasibility of
democracy, is predicated on the belief that man is rational, and that a well-
informed citizenry is éapable of sound judgments and is the oniy safe repository
for sovereignty. Hence we find far more congenial the words of James Madison
when he said --

"a popular Government, without popular

information, or the means of acquiring it,

is but a Prologue to a Farce or a tragedy;

or, perhaps both."

From this grand antithesis -- the citizen need to know in order to

evaluate, judge, and decide, and the concurrent citizen concern that his

government preserve certain confidentialities in order to be a safe, effective

government -- it is our task to distill a synthesis which will harmonizé*gﬁ

<9

internal contradictions df democracy. i



The Freedom of Information Act applies only to the Executive Branch and
not to the Leglislative or Judicial Branches. However, in trying to identify
areas of common dnderstanding about disclosure and nondisclosure the experience
and values in the other branches are cleafly relevant.

For example, I found instructive the remarks of Senator Mathias on
legislative privilege last summer at an American Bar Association panel on
privileges, on which I also appeared and commented on executive privilege. The
Senator said the aim should be to reduce, not increase, legislative privilege.

He suggested that committees cease meeting in closed session (executive sessioh),
and open up even bill mark-up sessions to the public. Some of this already_had
been occﬁrring. But then, recognizing the conflict of values I have just mentioned,
he said that of course there would have to be exceptions. A committee shoﬁld

go back into executive session, he said, when anything came up touching on a
sengitive national security or foreign relations matter, a personnel matter,

or an intimation of criminal wrongdoing (although on the last point he said

that Watergate was a temporary exception to the exception).

From the judicilary we derive a principle which is extremely . important
if citizens are to understand their government, namely, that decisions be ration-
alized. That is the function of the court opinion. Many times we view the
opinion, which links the values of the present to the past and to the future,
as more important than the actual decision. At the same time, extreme confi-
dentiality does surround the meetings of judges in.conference, and internal court
memoranda. And as we all know, we probably would not have had a Constitution

had not the Framers deliberations been kept secret.




A two-pronged approach is now needed to the Freedom of Information Act.
First, thrqugh improved administration and record-keeping techniques we must
improve our moniforing of FOI requests, keep pressure on the'unduly reluctant
bureaucrat through such devices as the Department of Justice FOI Committee,
identify areas.of repetitive requests so that we can deal with them by rulemaking
rather than by use of expensive adjudicatory techniques. We need to routinize
the process in ndn—lawyer hands wherever possible.

Second, we must remember that the test of any confidentiality provision
is whether it rests in common understandings rooted in the practices of other
branches of the government, or rooted in the'way We run our businesses, unions,
universities or even our families. The various exemptions from disclosure now
listed in the unamended FOI Act seek to express such common understandings.

The difficulty lies in their application to particular facets of governmental

activity.




III.

Tﬁrning now to specific issues posed by the proposed FOI amendments,

a reasonably complete list would identify at least 1h significant changes of
| which‘the following perhaps are the most noteworthy.

Firgt, under the Muskie amendment of May 30, 197L (Cong. Rec. May 30,

197l, pp. S. 9318-9328] to the Kennedy bill (S. 25L3), there would be de novo
judicial review (in camera at the option of the court) for all denials, in-
cluding even national security classified material now protected by the Act's
first exemption, and there would be a presumptibn bf-invalidity of governmental
action. This provision would not materially change the law in respect to
materials withheld under FOI Exemptions 2 through 9, but would radiceily alter
the crucial first exemption. The first exemption protects records required

to be kept secret by Executive Order in the interest of national defense or

foreign policy -- i.e., classified documents. In Envirommental Protection
Agency ve Mink, 410 U.S. 73.(1973), a Supreme Court decision which the Muskie
amendment seeks to reverse, the Cowrt held that under the Freedom of Information

Act all documents classified under executive order are automatically exempt

from disclosure under the FOI Act's first exemption, 5 U.S5.C. 552(b)(1).
‘President Ford has said in respect to the Muskie amendment that he
"cannot accept a provision that would risk exposure of our military or intel-
ligence seérets and diplomatic relations because of a judicially perceived
failure to satisfy a burden of proof." It remains to be seen whether the

Muskie amendment in respect to the FOI Act's first exemption can be changpdaez
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in Conference Committee, or be sufficiently watered down with a gloss in the
Conference Report to adequately preserve the constitutional responsibilities
of the Executive.
Any legislation in the national security information field must tread
a delicate line. There are unique constitutional reéponsibilities of the
Executive in the conduct of foreign relations and the preservation of national

defense information, as the courts have noted on many occasions. In Chicago

and Southern Air Lines v. Waterman Corp., 333 U.S. 103, 109 (1948) the Supreme
Court stated that the "President . . . possesses in his own right certain
powersbconferred by the Constitution on him aé Commander=in-Chief and as the
Nation's organ in foreign affairs." Acting in these capacities, the Cowrt
added, the President "hgs available intelligence éervicea whose reports are
‘not and ought not to be published to the world." Id. at 11,

In New York Times v. United States, LO3 U.S. 713, 729-30 (1971), Justice

Stewart, in a concurring opinion joined by Justice White, wrote:
It is clear to me that it is the constitutional duty of the
'Executive -- as a matter of sovereign prerogative and not as a
matter of law as the courts know law -- through the promulgation
and enforcement of executive regulations, to protect the confi-
dentiality necessary to carry out its responsibilities in the
fields of international relations and defense.

Justice Marshall, in a concurring opinion, also recognigzed the Presidenﬁ's
authority to classify information. LO3 U.S. at 7Ll.

In EPA ve Mink, L10 U.S. 73 (1973), the Court did indicate that Congress
might modify some procedural aspects of the classified documents system by
legislation, However, the Court added that any such changes would be subject

"to whatever limitations the Executive privilege may be held to impose upon

P

such congressional ordering." (L10 U.S, at 83).



On the dimensions of Executive Privilege we now have United States v.

Nixon, analyzed earlier in this paper. 1In that case Chief Justice Burger for

a unanimous court spoke of the "utmost deference to presidential responsibiii-
| tiés" which the courts traditionally have shown in respect to military'of
diplomatic secrets and foreign policy.

Tt would seem therefore that the foregoing precedents, and especially
the recent Nixon case, cast a dark constitutional shadow o&er both the Erlen-
born bill on Executive Privilege, already discussed, and the Muskie amendment
in respect to the FOI exemption for classifiéd national security documents.
The wholé purpose of the Muskie amendment waé to get awsy from the very kind
of pro-govermment presumption in the national security classification field
~ which may be required under the developing Judicial precedents. The original
Kennedy languase, although authorigzing judicial review and thus also reversing
Mink, specifie& that if the agency head re-certified the need for confiden-
tiality the court should sustain withholding of the document unless an in
camera examination showed it to be without a reasonable basis.

Second, the Senate-passed bill as of lasf May 30, 1974, would have
included a seveie and perhaps partially unconstitutional provision authorizing
a court to order the sanction of 60 days suspension without pay against any
employee or officer found to have withheld requested documents "without reason-
.able basis in law." Presidential appointees serve at the pleasure of the
President. It is one thing to have such service interrupted for violation of
peneral law, e.g., 8 sentence for income tax evasion. It is quite another,
in my view, to have such service interrupted for an erroneous judgment ma@pb.‘ﬁaé

«
in the performance of official duties, particularly under a standard as vague 5.
ey
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as "without reasonable basis in law" in this murky FOI field. ,

In his objection to this provision President Ford noted the "inhibiting
effect upon the vigorous and effective conduct of official duties" that this
provision would create. Basic principles of personnel management, as he‘said,
require that discipline be initiated by supervisors, with the judiciary oper-
ating»as a reviewing rather than a triggering agency.

In response to this remohstrance, the Senate and House conferees on
the FOI bills apparently modified the provision on August 21, according to my
present 1nformation. Whenever a court orders disclosure in an FOI suit it may
issue a wfitten finding on the question whether the withholding was "arbifrary
and capricious." Thereupon the Civil Service Commission shall determine whether
disciplinary action is warranted. Although not as severe as the original Senate
bill, the revision étill reduces the authority of the agency head and creates
appeal problems. Normally the agency head.disciplines, with an administrative
appeal to the Civil Service Commission, How can there be any administrative
appeal when the Commission makes the discipline determination in the first
1nstance? In respect to court action, would a finding that the withholding
was "arbitrary and capricious" be appealable at once, or only if discipline
ensued? Could the agency appeal as well as the affected personnel? Who would
represent the latter? In the case of an institutional decision, as many FOI
decisions are, in which all persons in the agency who worked on the request ~-
the initial denlers and the appellate staff -- agrecd on the denial, who is
disciplined? Even as modified this proposed amendment.to the FOI seems to be
founded more on emotionalism than on careful legal analysis.
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Tﬁird, under the Hart amendment of May 30, 197L [Cong. Rec., May 30, 1974

PP-S. 9229-9337] the seventh exemption would be radically chanéed. At present the

sevénth exemption protects "investigatory files compiled for law enforcement
purposes except to the extent available by law to a_private party." After some
ﬁaffling the dominant judicial view [Frankel v. SEC, L60 F.2d 813 (2nd Cir.

1972); Weisberg v. Department of Justice, 489 F.2d 1195 (D.C. Cir. 1973)(en

banc)) is that closed as well as open files are withholdable because of the
need to protect intelligence sources and methods -- both of which endure‘over
long periods of time. Howe{rer, as an accomodation to the needs of h_istorical
scholarship, the Department of Justice has been experimenting with a regulation
authorizing discretionary release of law enforcement files at least 15 years
0ld -~ with deletions to protect privacy and intélligence sources and methods.,
Unfortunately, this policy "came a cropper™ in respect to the release of the:
Ezra Pound file., Despite deletions, it turned out that the requester already
knew so much that by putting the pieces together he could determine the iden-

tity of the deleted sources. He proceeded to criticize them 1n a New York Times

piece for cooperating with the FBI.

It is thus obvious that tampering with the seventh exemption is a
dangerous and tricky busihess, especially because without informers there
would be little law enforcement, other than for traffic offenses committed
in the presence of the police. Nevertheless the Hart amendment (supported
also by Kennedy) was adopted by a Senate vote of 51 to 33.

The amendment would change the word "files" to "records." Even as to

a law anforcement investigatory "record" the amendment would allow withholding.~“‘“f



only if disclosure would jeopardize a finite 1i§t of protectible interests,

€.%., enforcement proceedings, fair trial, identity of an informer, investi-
gative techniques and procedures, privacy -- but the invasion would have to

be "clearly unwarranted" to be protectible,

The "files" to "records" change would necessitate a record-by-record
review inside a pérticular law enforcement file «- many of which contain
.thousands of records. The critical problém here is that the whole is greater
than the sum of its parts, particularl& in investigations of organized crime,
white colla; crime, and conspiratorial crime. Record by reéord there may seem
to be 1ittle to protect, but linked together and with the final addition of the
"smoking gun," to borrow a phrase from the recent Watergate coverup investigae
tion, significance emerges and confidentiality is crucial.

In the portion of his August 20, 1974 1ettervto Congress touching on |
the propoged changes in the seventh exemption, President Ford especially
singled out the danger of revealing either sources of information or the in-
formation itself (the latter perhaps traceable to the former as in the Ezra
Pound request situation), He also objected to the mandate to release law en-
forcement records unless such action would be a "clearly unwarranted" 1nvasioh
of privacy; this language resolves all doubtful situations in favor of release
and against privacy.

In_response to this‘remonstrance also the Senate and House conferees
on the FOI bills apparently modified the Hart amendment slightly on August 21.
In respect to privacy, the ward "clearly" was deleted, but not the whole phraae
"clearly unwarranted" as President Ford wished. Some language was added (zee
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subpart "ﬁ" below) to attempt to avoid a repetition of the above-mentioned
Ezra Pound release situation.

: As‘a result of these changes, the proposed revisions of the seventh
exemption; still in the hands of the Conference Committee, apparently now
reads as follows:

Investigatory records compiled for law enforcement purposes, but
only to the extent that the production of such records would (A)
interfere with enforcement proceedings, (B) deprive a person of a
right to a fair trial or an impartial adjudication, (C) constitute
an unwarranted invasion of personal privacy, (D) disclose identity
of a confidential source, and, in the case of records compiled by -
a criminal law enforcement agency in the course of a criminal or
national security investigation, confidential information furnished
by the confidential source, (E) disclose investigative techniques
and procedures, (F) Jeopardize the 1life or safety of law enforcement
personnel or their families.

Because of lack of time the remaining proposed éhanges in the Freedom
of Information Act may be only briefly listed. In addition to the three.major
changes Just discussed, the proposals pending in Conference Committee would
(L) 1imit time for administrative response to 10 days for a request (or 30 in
eitrgordinary circumstances), 20 for an appeal, with an option to add 10 to
one or the other [President Ford finds-these limits to be unnecessarily restric-
tive];

(5) prohibition on charging fees for the screening process necessary in large
‘files;
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(6) mandate to release "segregable portions" of records;

(7) restriot Government answer time in court to LO days;

(8) mandates prompt action by appellate courts;

(9) provideé for award of attorney fees to ﬁictorious plaintiffs -- who in
many instances will be private litigants usihg FOI processes in lieu of
conventional discovery processes to build their cases;

(10) specifies that the Office of Management and Budget shall prescribe uniform
fees to requestors; ‘

(11) requirés pubiication of indexes 6f decisions and policy statements, unless

| expressly found to be "unnecessary and impracticable;"

(12) expands definition of covered agency to include postal agencioa and other
goverrment authorities in corporate form;

(13) prescribes annual reports to Congress;

(14) authorizes funds to be appropriated for administration of the Act; none
ever have been since the Act was enacted in 1966.

In concluding let us again revert to the broad perspective. The Ancient
Athenians ran a direet, participatory democracy with 40,000 citizens and 400,000
slaves, and had little need for a Freedom of Information Act. Nor did the modern
analogue of Athenian direct democracy, the New England town meeting. Many of
our values about democracy are derived from this heritage. Meanwhile, we have

developed a complex, indirect (representative) democracy, increasingly imper-

sonaligzed by sheer mass. And yat, our basic belief in the rationality of man gfﬁna

and in popular rule by an informed citizenry continues. The Freedom of Inrormaa

3

tion Act, while not a panacea, and while oapable of being abused, does have an - \“\m“4;5/



important roie to play in linking direct democracy and indirect democracy,
in the maintenance of an infomed citizenry, and the maintenance of that
citizenry's faith in their govermmental institutions,































THE WHITE HOUSE

WASHINGTON

October 25, 19Tk

Dear Sir:

President Ford's reasons for vetoing the freedom of information bill
have received far too little attention,

It seemed to me you would be interested in a full statement explaining
the President's views regarding the legislation.

I hope you find the attached paper useful and informative.
Sincerely,

Tl A. YNl et

Paul A. Miltich
Special Assistant to the President
for Public Affairs

Enclosures (2)

Not printed or mailed at government expense.
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REASONABLE FREEDOM OF INFORMATION BILL NEEDED

President Ford is hoping that when Congress returns to Capitol Hill
after the election the lawmakers will produce Freedom of Information Act

legislation he can sign.

The exlisting Freedom of Information Act went on the books in 1966. -
It gives the public greater access to govermment documents. It empowers
the Federal courts to review agency decisions to withhold information and
places on the government the burden of providing that the withholding was

proper.

The President recently vetoed a bill aimed at strengthening the 1966
Freedom of Information Act by providing for more prompt, efficient and com-
plete disclosure of information. The President favored the legislation in

principle, but he found certain provisions in the bill unreasonable.

In vetoing the bill, the President urged Congress to modify it along

lines he was recommending and then return it to him for his signature.

The President wants stronger Freedom of Information legislation -- but

he wants legislation which is workable.

Critics of the President's veto have taken the attitude that rejection
of the congressionally-passed freedom of information bill is unthinkable.
Well, it's true that "freedom of information" is a catch phrase. Who in a
democracy is opposed to freedom of information? Better you should be against

motherhood.
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Let's take a good look at the President's reasons for vetoing the
freedom of information bill sent him by the Congress. He took the action

reluctantly.

The President found three provisions of the bill obJjectionable.

One would authorize any Federal judge to examine agency records pri-
vately to determine whether those records can be properly withheld under
the Freedom of Information Act. This provision would reverse a 1973 Supreme
Court ruling which held that judicial review of classified documents should
be limited to determining whether the document was, in fact, classified -~
and precluded private review by the judge focused on the reasonableness of
the classification. Under the new provision, the judge could overturn the
agency's classification simply because he found the plaintiff's position

Just as reasonable.

The President felt that this provision endangered our diplomatic re-

lations and our military and intelligence secrets,

He said he could accept court review of classification except that
"the courts should not be forced to make what amounts to the initial clas-
sification decision in sensitive and complex areas where they have no partic-

ular expertise."

As the provision now reads, the President said, agency decisions deal-
ing with classification of documents would be given less weight in the courts

than agency determinations involving routine regulatory matters.
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The President therefore proposes that courts be given review author-
ity over classification of documents but that they be required to uphold

the agency classification "if there is a reasonable basis to support it."

Mr, Ford's second objection to the vetoed bill was that it would per-

mit access to additional law enforcement investigatory files.

The President obJjected to an invasion of the confidentiality of FBI
files.

He also noted that our already overburdened law enforcement agencies
do not have the numbers of personnel that would be needed to meke a line-by-

line examination of each individual public request for such information.

The President proposed that more flexible criteria govern such infor-

mation requests, so that responding to the requests would not be so heavy a
burden.

Finally, the President objected that the vetoed bill set unreasonable

time limits for agencies to respond to requests for documents -- 10 days to

decide whether to furnish the document, and 20 days for determinations on ap-
peal.

The time provision, Mr., Ford asserted, should provide more latitude.

The President concluded that the bill as sent to him by the Congress
was unconstitutional and unworkable.

But he endorsed its main objectives.
Fully cognizant of the people's right to know, the President stated in
his veto message:

"I sincerely hope that this legislation, which has come so

far toward realizing its laudable goals, will be reenacted with the changes I

propose and returned to me for signature during this session of Congr§§§:“
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FOR IMMEDIATE RELEASE October 17, 1974
Office of the White House Press Secretary
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THE WHITE HOUSE

TO THE HOUSE OF REPRESENTATIVES:

I am returning herewith without my approval H.R. 12471,
a bill to amend the public access to documents provisions of
the Administrative Procedures Act. In August, I transmitted
a letter to the conferees expressing my support for the di-
rection of this legislation and presenting my concern with
some of 1ts provisions. Although I am gratified by the
Congressional response in amending several of these provi--
sions, significant problems have not been resolved.

First, I remain concerned that .our military or
intelligence secrets and diplomatic relations could be
adversely affected by this bill. This provision remains
unaltered following my earlier letter.

I am prepared to accept those aspects of the provision
which would enable courts to inspect classified documents
and review the justification for their classification. How-
ever, the courts should not be forced to make what amounts
to the initial classification decision in sensitive and
complex areas where they have no particular expertise. As
the legislation now stands, a determination by the Secretary
of Defense that disclosure of a document would endanger our
national security would, even though reasonable, have to be
overturned by a district judge who thought the plaintiff's
position Just as reasonable. Such a provision would violate
constitutional principles, and give less weight before the
courts to an executive determination involving the protec-
tion of our most vital national defense interests than is
accorded determinations involving routine regulatory matters.

I propose, therefore, that where classified documents
are requested the courts could .review the classification,
but would have to uphold the classification if there is a
reasonable basis to support it. 1In determining the rea-
sonableness of the classification, the courts would consider
all attendant evidence prior to resorting to an in camera
examination of the document.

Second, I believe that confidentiality would not be
maintained if many millions of pages of FBI and other in-
vestigatory law enforcement files would be subject to
compulsory disclosure at the behest of any person unless
the Government could prove to a court --- separately for
each paragraph of each document -- that disclosure ‘would"
cause a type of harm specified in the amendment. Our law
enforcement agencies do not have, and could not obtain, \
the large number of trained and knowledgeable personnel w fj
that would be needed to make such a line-by-~line examination ‘' >
of information requests that sometimes involve hundreds of S
thousands of documents, within the time constraints added
to current law by this bill.
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Therefore, I propose that more flexible criteria govern
the responses to requests for particularly lengthy investi-
gatory records to mitigate the burden which these amendments
would otherwlse impose, in order not to dilute the primary
responsibilities of these law enforcement activities.

Finally, the ten days afforded an agency to determine
whether to furnish a requested document and the twenty days
afforded for determinations on appeal are, despite the
provision concerning unusual circumstances, simply unrealistic
in some cases. It 1s essential that additional latitude be

provided.

I shall submit shortly language which would dispel my
concerns regarding the manner of Jjudicial review of classi-
fled material and for mitigating the administrative burden
bplaced on the agencies, especially our law enforcement
agencles, by the bill as presently enrolled. It is only
my conviction that the bill as enrolled is unconstitutional
and unworkable that would cause me to return the bill without
my approval. I sincerely hope that this legislation, which
has come so far toward realizing its laudable goals, will
be reenacted with the changes I propose and returned to me
for signature during this session of Congress.

GERALD R. FORD

THE WHITE HOUSE,
October 17, 1974,









REASONABLE FREEDOM OF INFORMATION BILL NEEDED

President Ford is hoping that when Congress returns to Capitol Hill
after the election the lawmakers will produce Freedom of Information Act

legislation he can sign.

The existing Freedom of Information Act went on the books in 1966. -
It gives the public greater access to government documents. It empowers
the Federal courts to review agency decisions to withhold information and
places on the government the burden of providing that the withholding was

proper.

The President recently vetoed a bill aimed at strengthening the 1966
Freedom of Information Act by providing for more prompt, efficient and com-
plete disclosure of information. The President favored the legislation in

principle, but he found certain provisions in the bill unreasonable.

In vetoing the bill, the President urged Congress to modify it along

lines he was recommending and then return it to him for his signature.

The President wants stronger Freedom of Information legislation -- but

he wants legislation which is workable.

Critics of the President's veto have taken the attitude that rejection
of the congressionally-passed freedom of. information bill is unthinkable.
Well, it's true that "freedom of information" is a catch phrase. Who in a
democracy is opposed to freedom of information? Better you should be against
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Let's take a good look at the President's reasons for vetoing the
freedom of information bill sent him by the Congress. He took the action

reluctantly.
The President found three provisions of the bill objectionable.

One would authorize any Federal judge to examine agency records pri-
vately to determine whether those records can be properly withheld under
the Freedom of Information Act. This provision would reverse a 1973 Supreme
Court ruling which held that judicial review of classified documents should
be limited to determining whether the document was, in fact, classified --
and precluded private review by the Jjudge focused on the reasonableness of
the classification. Under the new provision, the judge could overturn the
agency's classification simply becéuse he found the plaintiff's position

Just as reasonable,

The President felt that this provision endangered our diplomatic re-

lations and our military and intelligence secrets.

He said he could accept court review of classification except that
"the courts should not be forced to make what amounts to the initial clas-
sification decision in sensitive and complex areas where they have no partic-

ular expertise."

As the provision now reads, the President said, agency decisions deal-
ing with classification of documents would be given less weight in the courts

than agency determinations involving routine regulatory matters.
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The President therefore proposes that courts be given review suthor-
1ty over classification of documents but that they be required to uphold

the agency classification "if there is a reasonable basis to support it."

Mr. Ford's second objection to the vetoed bill was that it would per-

mit access to additional law enforcement investigatory files.

The President objected to an invasion of the confidentiality of FBI
files, He also noted that our already overburdened law enforcement agencies
do not have the numbers of bersonnel that would be needed to mske a line-by-

line examination of each individual public request for such informstion.

The President proposed that more flexible criteris govern such infor-
mation requests, so that responding to the requests would not be so heavy a

burden,

Finally, the President objected that the vetoed bill set unreasonable
time limits for agencies to respond to requests for documents -- 10 days to
decide whether to furnish the document, and 20 days for determinations on ap-

peal.
The time provision, Mr. Ford asserted, should provide more latitude. -

The President concluded that the bill as sent to him by the Congress

was unconstitutional and unworkable. But he endorsed its main objectives,

Fully cognizant of the people's right to know, the President stated in
his veto message: "I sincerely hope that this legislation, which has come so
far toward realizing its laudable goals, will be reenascted with the changes I

propose and returned to me for signature during this session of Congress."
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THE WHITE HOUSE

TO THE HOUSE OF REPRESENTATIVES:

I am returning herewith without my approval H.R. 12471,
a bill to amend the public access to documents provisions of
the Administrative Procedures Act. In August, I transmitted
a letter to the conferees expressing my support for the di-
rection of this legislation and presenting my concern with
some of 1ts provisions. Although I am gratified by the
Congressional response in amending several of these provi-
slons, significant problems have not been resolved.

First, I remain concerned that .our military or
intelligence secrets and diplomatic relations could be
adversely affected by this bill. This provision remains
unaltered following my earlier letter.

I am prepared to accept those aspects of the provision
which would enable courts to inspect classified documents
and review the justification for their classification. How-
ever, the courts should not be forced to make what amounts
to the initial classification decision in sensitive and
complex areas where they have no particular expertise. As
the legislation now stands, a determination by the Secretary
of Defense that disclosure of a document would endanger our
national security would, even though reasonable., have to be
overturned by a district judge who thought the plaintiff's
position jJust as reasonable. Such a provision would violate
constitutional principles, and give less weight before the
courts to an executive determination involving the protec-
tion of our most vital national defense interests than is
accorded determinations involving routine regulatory matters.

I propose, therefore, that where classified documents
are requested the courts could .review the classification,
but would have to uphold the classification if there is a
reasonable basis to support it. In determining the rea-
sonableness of the classification, the courts would consider
all attendant evidence prior to resorting to an in camera
examination of the document.

Second, I belleve that confidentiality would not be
maintained if many millions of pages of FBI and other in-

vestigatory law enforcement files would be subject to A A
compulsory disclosure at the behest of any person unless ‘%
the Government could prove to a court - separately for . §
each paragraph of each document -- that disclosure ‘would -, £
cause a type of harm specified in the amendment. Our law - _ )2
enforcement agencies do not have, and could not obtain, el

the large number of trained and knowledgeable personnel
that would be needed to make such a line-bv-line examination
of information requests that sometimes involve hundreds of

thousands of documents, within the time constraints added
to current law by this bill.
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Therefore, I propose that more flexible criteria govern
the responses to requests for particularly lengthy investi-
gatory records to mitigate the burden which these amendments
would otherwise impose, in order not to dilute the primary
responsibilities of these law enforcement activitiles.

Finally, the ten days afforded an agency to determine
whether to furnish a requested document and the twenty days
afforded for determinations on appeal are, despite the
provision concerning unusual circumstances, simply unrealistic
in some cases. It 1s essential that additional latitude be

provided.

I shall submit shortly language which would dispel my
concerns regarding the manner of judicilal review of classi-
fled material and for mitigating the administrative burden
placed on the agencies, especially our law enforcement
agencies, by the blll as presently enrolled. It is only
my conviction that the bill as enrolled is unconstitutional
and unworkable that would cause me to return the bill without
my approval. I sincerely hope that this legislation, which
has come so far toward realizing its laudable goals, will
be reenacted with the changes I propose and returned to me
for signature during this session of Congress.

GERALD R. FORD

THE WHITE HOUSE,
October 17, 1974.
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THE WHITE HOUSE

WASHINGTON

October 30, 19

MEMORANDUM FOR: WILLIAM E:THviMoRs
THROUGH: . TOM C, KOROLOGOS{K
FROM: | PAT O'DONNELL Q(}(y
SUBJECT: Status of FOI Amendments

Doug Marvin, Hruska's guy on the Judiciary Committee (vice

Ken Lazarus) has been working with Tom Sussmah, who represents
the Kennedy forces, with a view towards reaching an amicable
agreement on our proposed amendments prior to November 18,

If this does not work out, and obviously chances are slim, Hruska
is prepared to move immediately along the legislative track.
However, separate legislation will be required and this, of course,
presents logistical difficulties in view of the shortness of time

available. Further, I am advised that Kennedy is quietly plotting
"to force an early override vote and at the same time, helping
inject the issue into a few selected and close congressional races;
i, e., Cook, Dominick, etc. » in order to get a commitment on
record before the election.

What, if anything, do you think should be done by way of further
Presidential participation?





