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My subject today is regulatory reform -- and, in light of
the interest which has been generated on this subject at the ﬁhite
House, on Capitel Hill, in some regulatory agencies and among the
public at large, it would seem to be both a timely and.pertinent topic.

Those of you who have followed my statements and actions over
the last five yearé at the FCC are aware of my commitment to the principle
thqt the Commission should undertake a regular and comprehensive éeview
of its policies in order to eliminate antiquated, unessential and overly
burdensome forms of regulation. I also believe, in line with President
Ford's recent remarks to Federal regulatory commissioners, that such re-
regulatory and deregulatory efforts should extend to any agency policy
or procedure which is not required to maintain effective, nationwide
communications in the public interest. After all, our fundamental
system is not based on regulation but, instead, upon a free market.
Thus, systematic and comprehensive governmenf controls can only be
justified where they are necessary to prqmote and protect the nation's

economic and social welfare -- and where the benefits of regulation

outweigh its attendant costs.
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Neverthéless, it is c}ear that government (and, partic~
ularly, federal regulation) has deveiéped in this country to a very
mature state, one marked by a vast bureaucracy that has produced an
unending stream of intricate requirements designed to serve the Amefican
public but, perhaps paradoxically, viewed by many citizens as protecting
only monopoly‘power, inefficiency and the civil service systeél

And make no mistake about it: government size is a progressive
process. One needs to look only at the expansion of the federal budget,
now at the astronomical figure of 360 billion dollars, to appreciate
this pervasive phenomenon. Even in a relatively small agency such as
the FCC, growth has been dramatic. The Commission began in 1934 with
a budget under two million dollars. During the current fiscal year,
our expenditures will surpass the 50 million dollar mark -- a fact
which I understand has motivated one of our more loyal licensees to
suggest that the industry should be grateful at least that it isn't
getting all the government that it pays for.

How did it all happen? How did Federal agencies grow so
big? Well, you know the Potomac story as well as I do. It can begin
in innumerable ways -- perhapsAwith an expression of Congressional or
Executive interest or concern. An ad hoc task force is formed to

study the problem involved and, as time passes, is expanded to cover

related areas. Eventually, the task force becomes a permanent branch,
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'thé branch bécomes a division, the division a bureau and, ultimately,
the bureau an agency. The agency reQuixes space, people and money --
and all three elements eventually combine to produce regulations
implementing statutes, rules interpreting regulations, policies
clarifying rules, advisory opinions explaining policies, interpreta-
tions elucidating opinions and on and on, all of course in na&e of
the public interest.

While I have exaggerated perhaps (although not too much,

I fear), the general pattern occurs not because there was no problem

to begin with but, instead, because there was one; and not because
government was not responsive to the pr;blem but, indeed, because it

was; and, finally, not because the public didn't want or need federal
involvement but, let's face it, because it did. But the result of all
this résponsiveness'by government to public concerns is an ever-expanding
bureaucracy which today is intruding more and more into the 1iyes,
activities; and enterprises of Ameriéan citizens.

This is not to denigrate the bureaucracy or, certainly, the
bureaucrats ~- God help me, I'm one of them. Nor is it to imply that
there is no need for government regulation -- clearly, in myriad areas,
there is. AndAwhere governmental oéersight’is required to protect the

public interest within the communication§ sector, I think you know that

I will not hesitate to pursue a vigorous course of action. It is evident,
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however, that somé federal rules intended to promote the common-
weal have themselves introduped distortions and inefficiencies

into our socio-economic structure which are inimicable to public
welfare and, in some cases, even inconsistent with the traditions

of a free society. Accordingly, what I am suggesting today is
simply this: ' as we approach the nation's bicentennial year, ﬁerhaps
the time has come to reassess what kind of society we want -- and
what kind, and how much, government we really need and.are willing
to pay for.

In recognition of this concern, the FCC several years ago
began to weed out the thicket of nearly 40 years of accumulated
regulations and to reduce the paperwork burdens on Commission li-
censees. The work of our Broadcast Reregulation Task Force has
resulted in the modification or elimination of some 300 Commission
rules. Moreover, the concept of revised and simplified regulation
has now been extended into almost every facet of our jurisdiction
including, most notably, the-emerging and over-regulated cable tele-

vision industry. This overall initiative will continue and, indeed,

will be intensified in the next year of Commission activity.
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Recently, the Commission issued a rule making designed
to relieve many of the smaller broadcast stations from reporting
requirements associated with ascertainment of community needs. We
have also proposed a new 'short form" radio renewal application.

We have taken these actions not becauée we believe that our'presgnt
requirements are without merit and not because we simply want to
give certain licensees a "preak". Instead, our propésals are
premised on balancing the projected benefits of our regulations
against the costs to industry, to the.government and to the American
people who, in the long run, must foot the bill for all federal
activity.

These proposals, as expected I suppose, have generated
stroﬂg (and sometimes vitriolic) opposition. And so it will be
with almost any step taken to reassess, modify or delete any
aspect of bureaucratic authority. .This is why, in part, government
seldom gets smaller or regulation less complicated. But I
think that our Commission is-prepared to accept the challenge of
change and of deregulation, and to withstand the inevitable criti-
cism which will follow, where we ére conv@nced that the public
interest can be served by suéh actions,

In this connection, let me say that while our ascertain-

ment- and radio renewal proposals represent positive improvements,
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I am convinced that further modifiéations are feasible. I will not
take the time today to detail my views in this area -- suffice it
simply to say that our sﬁort—form application should be made
shorter still by eliminating certain unessential reporting require-
ments and that our small market asceriainment exemption shoﬁld be
further expanded.

Let me briefly mention one other current c;ndidate for
reregulation: the Commission's hearing processes. Although a recent
newspaper story suggested that our Task Force on procedural‘reform
has done nothing, the truth is that it has produced a 99 page report
containing a number of important recommendations to improve and,
hopefully, shorten our adjudicatory practices. These recommendations
are ﬁow being reviewed by senior staff officials and will be presented
to the Commission in mid—No§ember. Far from doing nothing, I believe
that the'Task Force's efforts port;nd a significant reform of our
complex and cumbersome hearing process —-- a reform which I personally
view as long overdue.

vThe reforms that T have been discussing (and others) should
do much to streamline and enhance'our administrative procedures but,
in truth; they will not have.any direct bearing on the most important
function of the broadcaster: his role as a journalist. Yet, it

is in this area that government intervention seems most tenuous and

" most fraught with constitutional concerns. For example,I have long
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been frustrated and disturbed by the serious inhibiting effect which,
in my opinion, the so-called "equal time" requirement has had on the
broadcast coverage of political candidates and campaigns.

In 1960, Section 315 was suspended and, as a result, the
Kennedy-Nixon debates.were televised. In that race, there were 14
other qualified candidates for President -- ranging from thé nominee
of the Prohibition Party to the standard-bearer for the American
Vegetarian Party. Had the law been in effect, all o£ them would have
been entitled to an equal opportunity to appear. And the inevitable
‘result would have been to eliminate the "Great Debates" to the detri-~
ment of the American people.

| Section 315 is an Act of Congress which, of course, I am
powe;less to repeal. I do support the legislative proposals of
Senator Pastore and Congressman Macdonald to eliminate it for the
offices of President and Vice-President and, as a personal matter,
I would probably go even further. Failing that, my preference would
be to have the Act amended to apply only to "major party" candidates
as appropriately defined. 1In the meanéime, however, I am convinced
that there are some‘imporfant contributions which the FCC can make
to facilitate coverage of political campaigns.. This action would
require the reversal of several Commission decisions handed down

in the early 1960's -- a step which, speaking only for myself, I

think would serve the public interest.
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The first of these decisions involves the Commission's
interpretation of an exemption to.Section 315 relating to
“on-the-spot coverage of a bona fide news event". In 1962,

Station WJR in Detroit broadcast a debate be;ween the two major
party candidates for Governor of Michigan. The debate ﬁas-
sponsored by the Economic Club of Defroit at one of its reéular
dinner meetings. The Commission held that WJR's broadcast did
not constitute on-the-spot coverage of a bona fide ﬁews event,
and that a Socialist Labor Party candidate was entitled to equal
time. ' In a similar case, the FCC rulgd that the Nixon-Brown
debates in California, held during the annual convention of the
United Press International, did not constitute bona fide news.

1f events such as these do not qualify as bona fide news,
one ﬁight well ask: what does qualify? ‘The answer, as we find it
in Commission decisions of a ‘decade ago, is not very much. Many
of us miéht agree, for example, th;t a Presidential press conference
is "bona fide news' within any acceptable meaning of that term.
Indeed, as former Commissionér Ford once stated, this proposition is
a '"physical fact recognized by representatives of all news media
throughout thé world". Unfortunaiely, the Commissioner's view
was expressed in the context.of a dissenting opinion. The
Commission, by a 4-3 vote, ruled in 1964 that the Presidential

press conference was not bona fide news.
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As a consequence of this line of cases, debates and
Presidential conferences with thg press simply are not broadcast
during American election campaigns. If the law expressly prohibited
these journalistic endeavors, it unquestionably would be held uncon-
stitutional. But the effect of thé equal time provision in chilling
political discussion is every bit as certain and as devastafing to
the welfare of our democracy.

As indicated, it is my judgment that these.FCC decisions
should be reversed and, this very week, mfy colleagues on the Com-
.mission will have an opportunity to agree or to disagree with me. So,
ladies and gentlemen, stay. tuned until £omorrowl I might mention,
incidentally, that I am also proposing a broad ranging inquiry into all
aspects of the equal time law in order to determine whether addition-
al liberalization of campaign coverage is possibié. .Speéifically,

I believe that the Coﬁmission should take a close. look at its past
rulings concerning Section 315 exémptions for newscasts, news inter-
views and news documentaries.-- as well as on the spot coverage of
news events.

I would like to ‘turn now to the Fairness Doctrine, another
Commission policy with definite First Amendment overtones. Here, how-
ever, the evidence of the actual effects of FCC involvement is far
less clear-cut than in the case of Section 315. The doctrine, as you
all know; does not require equal time. It simply provides that some-

where in a station's overall programming, it must provide a reason-
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issues. As the Commission h;s held, Fhe broadcaster has wide discre-
tién in selecting which particular viewpoints or shades of opinion
are of sufficient public importance to warrant coverage. I have never
seen any persuaéive evidence that this requirement has had a "chil-
ling" effect-on broadcast journalism -- and, to the extent that
scarcity is a real and not just theoretical problem, I believe that
the doctrine is essential to protect the public's paramount right to
be informed.

Increasingly, however, I have wondered whether, in some
of our larger radio markets, there reélly is any praétical need to
maintain Fairness Doctrine enforcement. 1In the Chicago market, for
example, there are some 65 commercial radio stations; in Los Angeles,
the figure is 59;. and here, in New York, it ié 43 stations. Consider-
ing the totality of coverage in each of these markets, and others with
numerous radio outlets, one might'feasonably expect that an extensive
range of viewpoints would be presented even with no governmental
oversight. The fact that a few stations may present only one side
of a particular issue, a performance which I would consider to be
journalistically unprofessional, does not necessarily detract from

-

a citizen's access to contrasting opinion.

Even in large market radio, there is still scarcity in the

-
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legal or constitutional sense -- thét is, there are more citizens
who wish to broadcast than there are channels to allocate. But
such technical scarcity, in my opinion, may not create a realistic
need for government supervision of broadcast journalism in these
cities. Indeed, we may be far enough_removed from monopolyicontrol
to be able to expect good results from a self-regulating system of
operation. This approach would also be consistent w?th our national
traditions which have long associated free speech and free press
with an absence of governmental regulation and control. Whenever
a retufn to these traditions is feasible without jeopardizing the
right of the American public to receive a diversity of ideas and
experiences (as it may well be in major metropolitan areas), this
is.the courée we should follow.

Accordingly; in the near future, I will propose an
experiment in which the Commission yould discontinue enforcement
of the Fairness Doctrine in the larger radio markets. The precise
scope of this experiment, including the areas to be covered, should
appropriately be the subject of an inquiry in order to provide the
industry and the general public with an opportunity to present
comments on the policy and legal issues inmvolved. Some commentators
undoubtedly will suggest that the experiment will fail and that the
public interest cannot be trusted to a markétplace of ideas free

of governmental controls. On the other hand, it is my view that --
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Qith a wide diversity of operating stations -- there is every
‘reason to believe that the experimént'can be a success and that
a robust, wide-open and uninhibited debate.on significant public
issues can take place even without FCC involvement in the process.
In the final analysis, however, the success or failure
of not only this test but our entire.initiative to eliminaté un-
necessary Federal regulation depends largely on the members of
the broadcast industry. Will licensees adhere to tﬂe principles
of public trusteeship in the absence of the bureaucratic prod?
Can you continue to serve the public interest without constant guid-
ance and direction from the Federal government? While such questions
may seem rhetorical, I can assure you that the future of regulatory
reform at the FCC is hinged upon the answers to just such inquiries.
In my dpinion, the next two years can witness the greatest
period of constructive and responsible reregulation and deregulation
in the Cﬁmmission's history. Your.commitment to public service is
the linch-pin upon which this program will be premiséd ~- and, in
a very real sense, it is you'who will decide your own regulatory fate.
I personally am confident that the industry will prove to
be more than‘équal to this challeﬁge. If.I am right, your actions
will permit the FCC to impro§e its regulatory procedures while, con-

sistent with the public interest, reaffirming a basic commitment to

the principles of free enterprise, free speech and a free press.

























STATEMENT OF COMMISSIONER BENJAMIN L. HOOKS:*

The Commission is making a tragic mistake. In an ill-
considered rush, the majority has swept aside the clear intent
of a vital portion of Section 315 which was enacted by Congress
to ensure that all political candidates were given media equality
with all humanly reasonable exactitude. By exempting two
popular forms of political weaponry, the press conference and
the debate, the delicate balance of egalitarian precepts under-
lying political ""equal time" llegislated into Section 315 and refined
over 15 years of consistent administrative and judicial construction,

has suffered a severe and, perhaps, mortal blow. I dissent.

* Full text of dissent to be issued shortly.
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STATEMENT OF
COMMISSIONER JAMES H. QUELLO
in which Commissioner Robinson joins

Re: Section 315

The action taken by the majority was, I believe, consistent with Con-
gressional intent, common sense and the public interest. There can be
no doubt that the prior interpretation of Section 315(a)(4) was acting as

a restraint on broadcast coverage of political candidates to the detriment
of an informed populace. I refuse to accept the cynical view that incum-
bent congressmen preferred this limited coverage in their own self-interest.
I do not view this issue as a partisan political one in which one party or
one candidate stands to gain or lose by our decision. Political debates--
in the limited context in which they will now be exempt from equal time
requirements--can only benefit the American people by making us all
more aware of the candidates for political office and their stated views.
The news conference, too, can serve to inform and educate without the
artificial restraints imposed by government.

The direct coverage of an event--such as debates and news conferences--
can present to those who will take the time to watch and listen, many of
the subtleties and nuances which often escape the paraphrased reports we
hear and read. Direct coverage--to my mind--is one of the unique quali-
ties broadcasting brings to public service. It permits each of us to
participate directly in the process of selecting our representatives by
what they have to say and how they say it, based upon our own analysis.

It helps us to better weigh a candidate's qualifications for office according
to our own criteria. Journalistic analysis and commentary, too, are
important to our understanding. But, such analysis takes on added value
when it is compared with the actual event. Therefore, Ibelieve that a
better informed American public is an inevitable consequence of our action.

An added benefit to the listening and viewing public is that our action today
has removed the restraints from coverage of all political contests, state
and local, as well as Federal. For those who believe that broadcast
coverage of political events will hereafter be limited to only major party
candidates, I hasten to point out that the Fairness Doctrine remains un-
alfected. Consistent with the Doctrine, I fully expect that all candidates
for political office will be accorded a reasonable opportunity to present
their views. I do not see our decision as limiting access to political
candidates in any way. On the contrary, it is my hope--and my expecta-
tion--that broadcasting will now be better able to fulfill its public interest
responsibility in covering political events.
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STATEMENT OF COMMISSIONER ABBOTT WASHBURN
ON TODAY-'S ACTION ON APPLICATION OF
SUBSECTION 315(a)(4) OF COMMUNICATIONS ACT

It 1s clear from the tegislative record that it was the intent of
Congress 1n 1959, by means of the "news exemptions" to the equal-
time Section 315, to open up and facilitate broadcast coverage of
political discussions and events in this country.

However, the Commission's narrow interpretations, in 1962 and 1964,
of the Subsection 315(a)(4) exemption ("on-the-spot coverage of bona
fide news events . . . Including but not limited to political con-
ventions") have had the opposite effect. They have effectively
inhibited 1ive on-the-spot coverage of debates between candidates
and live coverage of Presidential news conferences.

Under the Subsection 315(a)(1) exemption, these same events may be,
and are, covered 1n‘newscasts., Our action today, rescinding the 1962
and 1964 rulings, makes it possible for broadcasters to cover these
events not just in newscasts but also Tive and in their entirety
whenever these events are considered bona fide news.

The Bicentennial year should be a model of the fullest possible
broadcast coverage of political activities for the benefit of the
electorate. :



STATEMENT OF COMMISSIONER GLEN O. ROBINSON

I agree with Commissioner Quello's views on our re-interpretation
of Section 315, but want to add a few additional thoughts of my own.
First, as Commissioner Quello correctly emphasizes, the Commission's
de¢1aratory order is not a partisan political act; it is precisely
what it purports to be--the rehabilitation of Section 315 by correcting
an old and embarrassing mistake concerning its interpretation. Ad-
mitting mistakes is not something government agencies do often or promptly,
but it should be a source of satisfaction that they do it at all.

Inasmuch as our action today corrects a mistake of law, I am clear
that the agency is not obliged to go through a notice and comment rule-
making. As I have elsewhere expounded at length, the process of adjudi-
cation--and declaratory rulings belong to this genre of administrative
action--is an appropriate vehicle for policy decisions such as this
(particularly where, as here, the decision turns on purely legal issues--
which I might note were earlier decided by adjudication). See Robinson,

The Making of Administrative PoTicy: Another Look at Ru]emaking and Adju-

dication and Administrative Procedure Reform, 118 U. Pa. L. Rev. 485

(1970). The Supreme Court has made it clear that agencies have a very
broad discretion to formulate and re-formulate policies outside the

formal constraints of rulemaking. National Labor Relations Board v.

Bell Aerospace Co., 416 U.S. 289 (1974). Hence, today's action is as

sound legally as it -is sensible.
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