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Excerpts from Commissioner Abbott Washburn's Address Before

The New York state Broadcasters, dJuly [5. 139/5 1

The point is that someone in government has to perform the referee
function. If the Commission did.not exist, it ‘would :have to be invented.

‘Fairness Doctrine

I believe the Fairness ‘Doctrine is an example:-of "good regulation." It

has ‘withstood the tests -of time and the courts, including the Supreme
Court. It is.a set'of -practical guidelines. "It works.

‘My Grandfather used to say: "Never tinker with a machine that's running

well."

Proponents of Senator Proxmire's bill (S. 2) claim the Doctrine circumscribes
freedom of expression, that it abridges the First-Amendment. If this were
SQ, broadcasters ‘would be pounding on the Commissioners® doors and telling

us about how much the.rule is hurting you and eroding your freedom. Yet in
the 12 months I have:served on the Commission, not one broadcaster has

dropped in to tell me he is having trouble with ‘the rule.

4,300 fairness complaints. :Of these, 4,150 were dismissed without the -
Ticensee having to respond iin any way at all. Jnron]y'ﬁQ cases -did the
complaint result in either a letter of admonition (11 cases) or a forfeiture

(8 cases). These 8 cases were blatant examples of one-sideness.

The fairness rule is not censorship. It does not cut out anything. On the

contrary it assures that more views, and opposing views, are presented to
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the public over the air. Therefore the purpose of the doctrine runs
parallel to that of the First Amendment -- namely, as stated in the Red
Lion decision: "to preserve an uninhibited marketplace of ideas in which

truth can ultimately prevail."

Most broadcaSters; I'm sure, try to be fair and objective in presenting
both sides of local issues. Most of you would do so whether or not the
fairness doct}iné existed. But for the smail percentage who would not, it's

an important rule to have around.

Last evening at dinner Vince wasilewski*said that this is about the
hardest-working Commission he has seen in the past 20 years. It is also
an open Commiséion, willing to listen to your comments. We are anxious
to meet our responsibilities, and dedicated to re-regulation. So come
on in when you are in Washington, and please write and phone us at any

time. Tell it like it is.

Again thanks for your kindness in inviting me here, and for the pleasure

of being with you.

Thank you all, and good Tuck!

Ty

*Vincent Wasilewski, President, National Association of Broadcasters.
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THE WHITE HOUSE
WASHINGTON

From: Robert T, Hartmann %?ﬂ

T o: Philip W. Buchen
a. M,
Date: August 26, 1975 Time p. M.,

For your information.
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*’ EOS ‘Zlngeles ‘@fmes SYNDICATE Times Mirror Square / Los Awgeles, California 90053 / Telephone (213) 625.2345

August 15, 1975

ROSCOE DRUMMOND COLUMN

SPECIAL NOTE TO EDITORS:

Roscoe Drummond will be on vacation for one week. As
a replacement column, we will be sending you our bright, young
new star on the Washington scene, RON HENDREN, We've enclosed

some background.

The ROSCOE DRUMMOND COLUMN will resume with ' the release

for Friday, August 29,

LOS ANGELES TIMES SYNDICATE




IN WASHINGTON by Ron Hendren

FOR IMMEDIATE RELEASE (Distributed 8/15/75)
CBS CHALLENGES EQUAL TIME LAW

by Ron Hendren

(c) 1975, Los Angeles Times

WASHINGTON--~-The Columbia Broadcasting System has
filed a little-noticed request with the Federal Communications
Commission that could spell disaster for the Democrats in
their drive to unseat Gerald Ford next year, and could prove
equally devastating to third-party and Republican challengers
for the presidential nomination.

Early last month CBS quietly askeq the FCC to rule
that presidential press conferences are exempt from the equal
time provision of the federal Communicatiéns Act which regulates
the broadcast industry.

A ruling in favor of CBS would mean that President
Ford could hold as many press conferences as he likes
throughout the remaining 14 months of the campaign, and the
networks would be free to broadcast them live with no obligation
to provide equal time to his opponents,.Democratic, Republican
or third party.

(MORE)




Page Two...RON HENDREN...(Dist. 8/15/75)...party.

Informed sources at the FCC said that a decision on
the CBS request is expected in early September, and that there
is an even chance the commission will rule in.CBs' favor,

The Democratic National Committee has informed the
FCC that it will oppose the request. "To void the equal time
principle would severély hurt our chances for success in the
presidential election," according to committee spokesman,
attorney Robert N. Smith.

Informed of the Democrats' intentions, Richard
Salant, president of CBS News, told this reporter, "Why didn't
they think of that when a Democrat was in?" He was referring
to a similar request made by CBS in 1964 when incumbent
President Lyndon B. Johnson was running for election.

The FCC, csmposed at that time of a majority of
Democratic appointees, did in fact oppose the request which
would have been favorable to Johnson, and denied the CBS
petition on the grounds that all bona fide candidates should
have egqual opportunity to pbtain air time.

Salant said that another ruling against CBS might

mean that the network would not be able to broadcast

[

presidential news conferences live for the duration of the

campaign. (Paragraph continues)



Page Three...RON HENDREN... (Dist. 8/15/75)...campaign.
"We'd have to take a very hard look at.it," he said. "It
would be tough for us to go ahead."
Salant pointed out that the equal time provisions,
as they are now interpreted, force the networks to give time
to any legal candidate who requests it, and who has met the
minimum requirements of announcing, and of entering a primary
or soliciting financial support. This includes even candidates
who clearly have no realistic chance: as one broadcaster put
it, "The guy who's walking down the street one day and suddenly
decides he wants to run for President qualifieg for equal time."
However, the FCC has attempted to.ameliorate this
problem by its June 10 ruling which tightens considerably its
interpretation of what it means to be a presidential candidate.
Experts in FCC law told me that as a result of this ruling
Salant's argument no longer holds. One attorney characterized
the CBS position as "a shallow threat to black out presidential
news conferences, nothing short of a blackmail attempt.”

(c) 1975, Los Angeles Times

LOS ANGELES TIMES SYNDICATE/Times Mirror Square,

Los Angeles, Calif. 90053



THE WHITE HOUSE

WASHINGTON

August 26, 1975

MEMORANDUM FOR THE PRESIDENT
"7 B
FROM: PHILIP BUCHEN ] . L(/ ,

SUBJECT: Status of Equal Time Provisions of
Communications Act as they Affect

Coverage of your Press Conferences or Speeches

Pending before the Federal Communications Commission
since July 16 has been a request by CBS for an FCC rule
that Presidential press conferences are exempt from the
"equal opportunities" provisions of Section 315 of the
Communications Act of 1934 as amended. There is also
pending an earlier petitition by the Aspen Institute of
Communications concerning joint appearances by political
candidates. ' '

I have been informed that the FCC is scheduled to dispose
of the CBS petition in September.

In the meantime, as a result of the PBS national showing

of the Agronsky-Duke interview with you, a John Gordon

of Massachusetts has written PBS (with copy to the Commission)
for equal time on its network. Gordon claims he is a bona
fide candidate to be nominated by the Republican convention
as President. The provisions of Section 315 as last amended
by Congress in 1959 afford equal opportunities for each
"Jegally qualified candidate" for a particular public office
but exempts appearances on any of the following:

1. Bona fide newscast

2. Bona fide news interview

3. Bona fide news documentary

4. On-the-spot coverage of bona fide
news events

I doubt that Gordon is a legally qualified candidate within
the meaning of the law and I would think that the PBS inter-
view show represented a bona fide news interview on the
occasion of your completing one year in the office of the
Presidency. '
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I am informally advised by Bob Hynes of NBC that his
network is uncertain as to whether they would cover
either a press conference by you or a speech until such
time as there is clarification from the Commission which
would clearly excuse the stations involved from offering
equal opportunities to others if they carried your press
conference or speech. One added factor in their concern
is that anyone who qualifies as a candidate within seven
days of the original broadcast can demand equal time, and
the possibility of a declared candidacy by Ronald Reagan
provides a somewhat more serious threat than that provided
by John Gordon.

I am optimistic that we will get a favorable ruling from
the FCC on the CBS petition, and I will do what I can to
expedite the consideration of that petition. I will also
see what more can be done in regard to speeches as
distinguished from press conferences.




MEMORANDUM

THE WHITE HOUSE

WASHINGTON

August 27, 1975

MEMOR ANDUM FOR: PHIL BUCHEN

FROM: DON RQ«]@:LD

Thanks for the memo to the President on Status of Equal
Time provisions. The President saw it and appreciated it.



















THE WHITE HOUSE

WASHINGTON

September 16, 1975

MEMORANDUM FOR: DON RUMSFELD

FROM: PHIL BUCHEN«M%

Attached is a copy of the Democratic National
Committee's letter to the Federal Communications
Commission concerning the CBS request to

exempt Presidential news conferences from
Section 315. '

This is the matter in which the Commission is
scheduled to take up tomorrow.

Attachment -




FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON

September 9, 1975

Honorable Philip W. Buchen
Counsel to the President
The White House
Washington, D.C. 20500

Dear Phil:
Attached is a copy of the DNC letter of September 2.

Per the attached schedu]é, the Commission will take
up the matter on Wednesday, September 17.

Yours,

Abbott Washburn
Commissioner

Enclosures
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" DEMOCRATIC - * W/?’/

;tecent campaign activities have made Mr. Ford a legally qualified

NATIONAL COMMITTEE 1625 Massachusetts Ave., N.W.  Washington, D.C. 20036  (202) 797-5500

September 2, 1975 ) .

Federal Communications Commission ;
Complaints and Compliance Division ;
1919 M Street, N.W. ' : !
Washington, D.C. 20554 ' g

.
i

President Ford, on July S, 1975, formally announcéd his intention to

Gentlemen:

seek the Republican nomination for the office of President of the
United States. Mr. Ford's public announcement coupled with his

candidate for the nomination of his party to the office of the

President within the meaning of Section 315.l

As a result of Mr. Ford's anhouncement, the Columbia Broadcasting
System (hereinafter CBS), on July 16, 1975, petitioned the Federal

Communications Commission for a declaratory ruling requesting that

1The FCC in a June 10, 1975 Public Notice reiterated the stan-
dards necessary for a person to be considered a legally qualified
candidate for nomination by convention for the office of President
of the United States. The Commission states the factors which must
be present are: '

(1) The individual in question has publicly announced his
candidacy for the oiffice of President of the United
States;

(2) The individual is seeking the nomination of his political
party for that office at the party's convention;

(3) There is no legal impediment to the individual's candidacy;

(4) The individual is a bona fide candidate, within the mean-
ing of the Commission's Rules, as evidenced by such indi-
cia as: (a) entry, by the individual, in any of the
Presidential preferential primary elections, or (b) amy
other active solicitation of support, by the individual,
for his candidacy.

=y
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‘the FCC reverse its 1964 ruling in Columbia Broadcasting Systems,

40 FCC 394 (1964)2 .and hold thét "Presidential press conferences are
exempt from the 'equal opportunities' provision of Section 315 and
that broadcasters who in their bona fide news judgment carry Presi-

dential press conferences will not incur 'equal opportunities obliga~

tions.'" CBS in its petition argues that if the 1964 FCC decision of

Columbia Broadcasting Systems, is allowed to stand, it would be

impractical for any of the networks to broadcast live coverage of any
Presidential press conference for the next fifteen months. CBS

states:

Because we do not believe that broadcasts of Presidential
press conferences ars "uses" under Section 315 and because
we do not believe that the public interest would be served
by a 15-month blackout of live coverage of Presidential
pPress conferences~-an important means of communicating in-
formation to the American people--we urge the Commission to
reexamine its 1964 ruling.

The Democratic National Commi£tee, on July 18, 1975, requested an oppor-
tunity to submit comments in this matter. The Democratic National
Committee is greatly concerned over the potential harmful impact of av
ruling in favor of the CBS position. The Committee strongly believes
that if the CBS position is adopted and Presidential Press conferences
are held to be exempt from the equal opportunities provision, that
would iﬁ effect nullify the objectives.of Section 3i5 and render it

meaningless as it applies to Presidential elections. Further, the

2The FCC held in Columbia Broadcasting Systems v. FCC, that
Presidential news conferences did not constitute either a bona fide
news interview or on-the-spot coverage of a bona fide news event within
the meaning of Sections 315 (2)(2) and (4) and thus were not exempt
from the equal opportunities provision of Section 315.
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Deﬁoeratic National Comm;ttee believes that irrepa;able damage could
incur to its 1976 Democratic Party's Presidential nominee and all
future presidential candidates who oppose incumbent Presidents if the
CBS position is adopted. Because of this potentially dangerous situa-
tion and beeause the Democratic National Committee does not believe
the'CBS position can be supported in law, the Committee submits the

following comments in opposition to CBS' request and urges the FCC

to reject their petition.

The CBS petition, in summary, urges the FCC to reexamine its 1964
decision in light of the fact that new federal campaign laws have

recently been passed; the fact that numerous recent decisions have

‘stressed the importance and unique status of Presidential communications

with the public; and that the closeness of the 1964 decision demonstrates

the lack of consensus with the holding. CBS requests the FCC to hold

that Presidential press conferences be considered a "bona fide news

interview" and 'on-the-spot coverage of a bona fide news event" within

the meaning of Section 315 (a)(2) and (4).

CBS initially argues in its petition that the 1964 Commission ruling

in Columbia Broadcasting System should now be reexamined on the basis

that new federal laws now exist which provide significant impetus for
candidates to declare their candidacy earlier than has heretofore
been the case. CBS specifically points to the 1974 amendments to the
Federal Election Campaign Act of 1971 as encouraging potential
candidates to declage as early as possible in order to take advantage

of matching public funds. CBS notes that the 1964 decision was
& '
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rendered 34 days before the eléction and the "cut-off coverage of
press conferences" was for a significantly shorter period than would
now be the case if the Commission should rule against CBS. Thus,
 CBS in its petition suggests that the Cémmission should now reach a
different conclusion from the one it reached 11 years ago because
there were only 34 days left in the campaign in 1964 when its holding
was announced, versus a l5-month period now before it in thch the
networks would be "precluded" from carryingAa live broadcast of

Mr. Ford's news conference.

The CBS position on the above point cannot be supported in law. The
fact that the holding was rendered 34 days prior fo the Pfesidential
election had no effect on the resolution of the issues in the 1964
decision. Nor is there any suggestion in the 1964 case that the point
iﬁ time when an incumbent President becomes "iegally qualified for
public office" wifhin the meaning of Section 315 should be a considera—
tion in detefmining whether Presidential press conferences should be
exempt under Section 315. Rather, the 1964 decision wés based solely
on the issue of whether a Presidential presé conference fell within
the "bona fide news interview" or "on-the-spot coverage of a news
event" exemptions of Section 315. Furthermore, there is no evidence
in the legislative history to &emonstrate that Congress, in enacting
the 1974 campaign finance laws, intended to change Sections 315's
exemptions; the effect of the‘exemptions; or prior Agency interpre-
tations of those exemptions. It should also be noted that the FCC
did not limit its hol&ing to just the 1964 Presidential race. The

FCC meant for it to apply to all future Presidential elections no § “‘fh¢q
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matter when an incumbent President became a legally qualified candidate
for public office.3 Thus, any suggestion by'CBS that the 1964 decision
should be reexamined on the basis éf new federal campaign laws or

Mr. Ford's long candidacy period is without Justification,

CBS, in its petition, states that unless the 1964 decisiqn is reversed,
networks will be precluded from broadcasting live Presidentialvpress
conferences for the next 15 months. But, CBS's position is a self-
serving threat without merit. There is nothing in Section 315 which
prevents a network from broadcasting any appearance by a candidate.
Section 315 merely manifests Congressional intent that, if a broaacast
appearance of a candidate constiﬁutes a "use" within the meaning of

the statute, then the public interest requires that his or her opponents
are entitled, upon proper request, t6 equal opportunities. Further,
Section 315 itself recognizes the need to provide for the dissemination
of news by a_broadcaster without incurring equal opportunities obli-—
gations. In fact, it was the purpose of the 1959 amendments (which
created Fhe four exemptions under Section 315), to provide enough leeway
to broadcasters to disseminate the news without incurring equal time
obligations. CBS is free to broadcast portions of the Presidential
presé-conference on bona fide news shows or bona fide news documen-
taries without having to provide equal opportunities to-opposing legally
qualified candidates. The only thing that CBS cannot do is to allow its

facilities to be used by a political candidate in a manner which would

3It should be noted that the 1964 ruling was in effect for the
entire 1972 Presidential campaign when the incumbent President was a
candidate for the office of President.
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deprive opposing candidates of equal opportunities.

CBS seems to suggest that the penalty of having to provide edual time

to opposing candidétes is so unthinkable thaf it would rather not
broadcast an important Presidential press conferénce at all, and that
this would be to the detriment of the public interest. If this is true,
we think such an attitude is in derogétidn of CBS' pﬁblic service
responsibility. CBS' acceptance of its license is an acceptance of-

the FCC'Q Rules»andvRegulations. As a condition tolreceiving its
license, it accepted Section 315 and all the responsibilities which |
attach to it. CBS should not be allowed to threaten the FCC by statlng
1t will be precluded from broadcastlng Presidential news conferences, no

matter how important or vital a particular press conference might be

. to the public interest, if the FCC fails to overturn its 1964 ruling.

CBS, it seems,ineeds to be reminded that the purpose of Section 315 is
"to give the public the advantage of a fuil, complete, and exhaustive
discuﬁsion, an a fair opportunity basis, to a%l legally qualified can~
didates and for the benefit of the public at large."4 -Thus, ﬁﬁe threat
of a blackout of Presidential press conferehces over the next 15 months,
if the 1964 ruling is not reversed, is not proscribed by law--but rather
is aféelf-imposed blackout by CBS. CBS' argumént on this point lies -
not with the Commission's interpretation of Section 315, but with the

very purpose of the Act itself.

[N

4Statement of Senator Pastore on the Senate floor in discussing

the Conference report on the 1959 amendment, 105 Congressional Record
16346, 86th Congress, lst Session.




o
CBS also argues for reconsideration of the 1964 ruling on the basis
that numerous recent dec}sions have stressed the importance and unique
status of the Presidency and Presidéntial communications with the

public. Specifically, CBS cites the FCC's First Report on Part V

of the Fairness Doctrine, 36 FCC 2d 40 (1972) and the Democratic

National Committee v. FCC 460 F. 24 891 (1972) in support of its view
that the courts' new recognition of the President's special role and

his need-to communicate to the public demands a reversal of the

1964 decision.

There is no question that the courts and the FCC in recent fairness
doctrine cases have recogniied the unique rolé of the President and
his need to inform the public on important matters. However, at the
same time, CBS fails to state that the courts and the FCC have recog-
nized that this special status only applies to the President as long as
he is not a candidate for office. While CBS attempts to rely on fair-
ness dbctrine cases to sﬁpport its view.that tpe President must be
treated differently than other public officials, it is ﬁnable to cite
any court or FCC decision which holds that Eecause of the President's
unique status and need to communicate to the public, that he should

be trééted differently from other candidates under the equal oppor-
tunities provision of Section 315. 1In facﬁ, all the equal time and
fairness cases are to the contrary. The FCC and the courts have always
held that once a President becomes a legally qualified candidate for

public office, he must be treated like all other candidates.

Democratic National Committee v. FCC (460 F. 2d at 905), cited by
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CBS in support of‘its view, cleérly reiterates the concept that once a
President becomes a candidate, he loses his special status and must
be treated like all othe; candidates. The court in that case stated:
In matters which are non—politicai the President's status
differs from that of other Americans and is of a superior

nature. Of course, as a candidate, the President is
subject to the same terms of 315 as apply to other

candidates.
One final point should be made before consideration of CBS' two major
arguments. CBS, in its petition, states that a reexamination of the
1964 ruling is "particularly appropriate.in view of the fact that
even in ;?64, the Commission was split 4-3 on this important issue."
The Democratic National Committee rejects the fact of the closeness
of the decision should have some bearing on the reexamination of the
merits of the holding. A 4-3 decisién is not proper cause to reexamine
a holding. A past decision should be'reexamined in light of new facts,
new laws or new iﬁterpretations of past laws and_facts and not the

closeness of the previous decision.

We have shown above that the reasons advanced by CBS to support a
reexamination of the Commission's 1964 decision are without merit.
But even if the decision were to be reexamined, CBS' suggested inter-

pretation of Section 315 cannot be adopted.

CBS, in its petition, cites two reasons to effectively withdraw
Presidential press conferences from the equal opportunities provi-
sions of Section 315.. The first reason is based on CBS' belief that

live broadcasts of Presidential press conferences virtually per se




constitute "on-the-spot coverage of bona fide news events" within the
meaning of Section 315(a) (4), and that broadcasters should be the ones
to determine whether a press conference is a bona fide news event

on a case by case basis, with the Commission left to determine only if

the licensee was unreasonable. CBS urées”that the alleged error ih'

the 1964 decision is that it held oress conferences non-exempt per'se,J

within the meaning of Section 315(a)(4) In essence, CBS is urging i _ "
that the Comm1581on abandon the CommlSSlon‘s tradltlonal test and

replace it with a "discretionary test. The dlfflculty with CBS'

,argument, however, is that it would effectlvely render 11ve broadcasts )
O I
of Pre51dent1a1 press conferences per se ex empt and would place a tool

in the hands of an incumbent President in a manner quite oPposite to

the spirit and purpose of Section 315.

CBS notes that the traditional test'which has been used in determining

if an event falls within the "on—the—spot.coverage of a.bona fide news

-event" exemption is whether the appearance of the candidate is designed
‘to serve the politieal advantage of that candidate. Further, the FCC

o . . v ) R P ) . .
has historically held that the news event exemption must turn on whether

the President's appearance at the press conference is incidental to the

on-the-spot coverage of the news event and not for the purpose of

advancing his candidacy. : s s

But, it is hard to imagine any forum in which the President is so primary

as a Presidential press conference. While the President is always an - N

important figure wherever he goes, the Presidential press conference

is a vehicle for the President to achieve primary and sole importance.

The Presidential press conference is unlike a treaty signing where thé?f'?gQ1
i " -
: . .
\ e
o
one of the participants. The Presidential press-conference 1s totall;\\r-”

T . T S
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. President, although important, is secondary to the event, and is butf




- news event should be exempt from the equal opportunities pProvisions of

s tne cencrat rlgure in a question and answer game. The President

can control much of what happens at a ‘press conference. The President

can control the timing of the event. ‘The Pre31dent makes an opening

statement which can direct the focus of many questions. The President

., <

is free to call on selected questioners and can expand a simple question
into an oration on many related or unrelated points. The President can

end the press conference when he chooses and can wait for a dramatic

T e
(N

moment to exit in order to achieve maximum public opinion results. Thus,

- the President is center stage. He can use the event to serve his poli-

-

~tical advantage. While there is.no question ‘that he _cannot control all

of what happens at the press conference, there is no_doubt_thatnhe can,i7

»
R
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control many important elements of it. While there is no question
. . . ?:'
that major news stories break at press conferences, there is also no

doubt that the President is not incidental .to the event, but the primary

focus of the event. It is for this reason that the Commission correctly

held that when a Pre31dent is a candidate, his appearance must necessarily

be so closely related to his candidacy that any appearance by him at a

press conference should be per se a use under Section 315. There is no

discretion in the licensee to dec1de otherw1se. And,” properly so,

because to do otherwise would nullify the obJectlves of Section 315.

..

-

As noted'above, the FCC has long used the 1ncidental to" test in deter— |

mining whether a2 news event is bona fided and should fall within the

Section 315(a) (4) exemption. ‘However, recently this test has been

challenged in a case now before the Commission. The brief in Aspen

Institute Program on Communications and Society, filed on April 22, 1975

states that the ' 1nc1dental to" test is invalid in determining whether a

accompanying a bill which was not enacted into law. - o N

-
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If the "incidental to" test is discarded, the FCC will be left with

A~

no rational test for determining the bona fide nature of a broadcast

news event. The broadcaster would be free to broadcast aﬁy on-the-spot
coverage of an event it feels is newsworthy and the FCC wauld be left
to judge only whether the licensee was reasonable in its judgment.
This would embroil the FCC in the type of political judgments it has
refused to make. As the FCC stated in the First Report: !
"For obvious reasons already developed, we strongly idecline
to make evaluations whether a report by an official is
‘partisan or political' and thus require rebuttal by a
spokesman for the other party or the contending factor, or
whatever. This would drag us into a wholly inadministrata- »
ble quagmire." - ' .
The value of equal time versus the fairness doctrine is that equal time
works with some mathematical precision while the fairmess: doctrine is
open to much more interpretation. This fact has caused great problems

in the resolution of fairness doctrine cases while Section 315 cases

have been relatively easier to resolve.

If the “incidental to" test is struck down, the Commission would be
. ]
dragged into the situation time and time again of having to evaluate

if in fact the President was acting more as chief of state or as the

political head of his party. This situation cannot be allowed to exist.
- f
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Further, if the "incidental to" test were abandoned, it wéuld in fac

)

nullify the objectives of Section 315. It would mean in effect, that
the licensee in the exercise of his good faith news judgment could

cover any appearance by a candidate without bringing into play the

—e

equal opportunities requirement.
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As the FCC stated in 1962 and'reiterated in 1964:

"... if the sole test of the on-the-spot coverage exemption

is simply whether or not the station's decision to cover the

event and to put it on a broadcast Program constitutes

a bona fide news judgment, there would be no meaning to the

other three exemptions in Sectian 315(a) since these, too,

all involve a bona fide news judgment by the broadcaster.

Carried out to its logical conclusion, this approach would

also nullify the objectives of Section 315." '

"In any campaign for political office which attracts the

interest of the electorate, the statement and actions of a

candidate for that office could always be deemed 'on-the-

spot coverage of bona fide news events.'
Therefore, the only remaining question to ask is whether there is some
other standard which could be applied in determining whether an event
should be considered a bona fide news event within Section 315 and still
satisfy the objectives of Section 315. The National Committee is unable
to think of a better test. You can.change words and phrases, but the
concept that. the exemption should turn on whether the appearance is
"incidental to" the event or the primary asset of the event and for the
purpose of advancing the candidacy of a candidate is still the only
test which makes sense. There is nothing in the legislative history
which prevents the FCC from adopting such a test. Thus, we think that
the FCC must continue to use the "incidental to" test in determining
whether a Presidential press conference falls within the exemption of
Section 315(a) (4). As argued above,'ﬁe think that only one conclusion can
result from this process, and that is that CBS' contention that Presi-

dential press conferences should be exempt as bona fide news events

must be rejected.
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CBS also argues that Presiden£1a1 press conferences should be exempted
from Section 315 as a bona fide news event because they are, in fact,
major sources of news stories aboﬁt important domestic and internationai
events. CBS in support of its contention states that President Ford
in his eight Washington press conferences since taking office has dis-
¢ussed topics ranging from "U.S. involvement in the affairs of Vietnam,

Cambodia, South Korea, and mid-east countries to the activities of the

CIA at.hqme and abroad.”" CBS also notes that the press conferences are

of such major news value that the New York Times has had front page .
reports on all of the press conferences broadcast by CBS and in fact
prints the text of each press conference in its entirety. Thus, CBS

argues that because they are almost always a source of important news,

they must be exempt or the networks are deprived of the opportunity of

broadcasting a major news event.

The Democratic National Committee agrees with CBS that Presidential

press conferences are an important source of obtalnlng news. The

- Committee believes that CBS has an obllgatlon to cover the event and

report the newsworthy facts disseminated by the President. 1In fact,
earlier we noted the ways in which CBS could report on the information
disseminated by & Presidential press conference without incurriné equal
opportunities obligations. We also strongly argued that CBS has a
duty to,bréadcast crucial news conference live even though it might
mean incurring equal opportunities obligations, when in CBS' opinion

the public interest demands it.

But, it must be remembered that Section 315 was enacted, as we have
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stated, to provide all legally qualified candidates with a fair
opportunity for complete and full discussion of the issues, and
to promote fair practices in the conduct of election campaigns for

federal political offices. (See Federal Election Campaign Act of

1971, Conference Report, 92nd Congress, lst Session, December 14,
1971, p. 21; see also footnote 4.) The Democratic National Committee
believes this can only be accomplished by not in effect exempting

the President from Section 315. The Committee believes that

Section 315 does not inhibit the broadcast of news but rather guaran-
teés the public that one candidate shall not so monopolize the air- .
ways so as to drown out the other candidates' views. All the NaFional
Committ;e requests is thaé in non-exempt broadc;sts, its Presidential
nominee be given an equal opportunity to respond to the Republican
Presidéntial nominee when the Repubiican candidate's appearance on the
broadcast program is determiﬁed to be a "use" under Section.315. To
exempt Presidential press conferences from Section 315 solely because
of the news value of such conferences would weaken Section 315 to the
degree of réndering it meaningleés as it applies to Presidential
elections:. The impact could be diéastrous on all future Presidential

elections which have an incumbent President running for reelection.

CBS'states thaﬁ the 1964 FCC decision in Columbia Broadcasting System

can not be justified in light of the FCC holdings in Letter to the

Republican National Committee, 40 FCC 408 (1964) and in Letter to

Thomas R. Fadell, Esq. 40 FCC 380 (1963).

The FCC in the Letter to the Republican National Committee, held that
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" the country's security falls within the “ponz fide news even}" exemption of
Section 315(a)(4). The reporf at issue in this case was the October 18,
1964 report to the people which djiscussed the Soviet Govermment's change
in leadership, and Comﬁunist China's exploding of a nuclear device. It
should be noted that the only other time an incumbenf President running
for reelection broadcast an extraordinary report to the people was in

1956 when President Eisenhower addressed the nation on the "Suez Crisis."

_ fhe FCC held that equal opportunities did not apply because when‘Congress
enacted Section 315, it did not.intend "to grant equal time to all
Présidenfial candidates when the President uses'the air lanes in report-

ing to the nation on an international crisis."s,

The National Committee believes the Columbia Broadcasting System case can
be distinguished from the 1964 case involving President Johnson. A
Presidential press conference is a means of disseminating the President's
views on a variety of topics. The press conference has not been the
format Pfesidenté have chosen to use in oider.to address the nation on

a na;ional or international emergency crisis of iméediate importance.
Neither President Johnson's 1964 addréss, nor President Kennedy's

196 Cuban missle address, nor President Nixon's 1970 Cambodian inva-
sion address were done in news conference formats. They were speechgs

to the American public on crisis situations of urgent‘importance
affecting the national welfare. These type of broadcasts cén surely

be distinguished from the press conference situation.

5It should also be noted that in 1956 the four exemptions to
Section 315 had not been enacted by €ongress.
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"The National Committee believes that if such a national crisis of

»

extraordinary importance were to occur during a Presidential campaign,
the President's address to the public would again be exempted from
Section 315 if in fact it were a "bona fide news event."® fhus, the
Nétional Committee believes that the Republican National Committeé case

and the CBS case handed down in 1964 can and should be distinguished.

The Thomas_g. Faddell case can aiso be distinguished from the 1964

CBS case. The FCC in the}Ihémas.R..Eaddell case held that the appear-~
ance of.a'cgndidate on the broadcast of the Gary County Court pro-
'ceedings was incidental to the on-the-spot coverége of a news event

and was not for the purpose of advancing the individual's candidacy.

As we previously stated, we believe the "incidental to" test is a
rationale test for determining whether an event should be considered a
bona fide news event within Section 315 (2) (4). We have also stated
that the President is not incidental to a Presidential press conference
but is the primary focus of it. Thus, we believe the Faddell case and
the CBS case can be distinguished. We'find the CBS statement which asks
if the present FCC Commission is not p;epared to state that the broad-
cast of traffic court proceedings should be exempted as "on-the-spot
coverage of a news event" while denying exemptions to Presidential
pressAconferences covering important national and international matters,
is an attempt to confuse the real issue. As we have stated before, the

courts and the FCC treat all candidates the same. Neither the courts nor

6 .
See Commissioner Ford's statement on S. 1585, S. 1604, S. 1858 and S. 1929
hearings before the Communications Subcommittee of the Senate Committee on
Interstate and Foreign Commerce, 86th Congress, lst Session, p. 298. -
’ R [+]
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the FCC have recognized special treatment under Section 315 for the
incumbent Presidential candidéte, CBS keeps forgetting this fact. The
real issue is not the news value of each event but whether a President
is incidental to the péess conference as the judge was incidental to

the court proceedings. Thus, CBS' argdment that the Faddell case and

the 1964 CBS case ‘can not be distinguished must be rejected.

CBS second reason for exempting Presidential press conferences from
equal time opportunities is based on its belief that they are "news
interviews" within the meaning of Section 315 (a) (4)._ CBS states ‘
that press conferences are in eésence the interrogation of the Presidenﬁ
by.various representatives of the broadcast media and Céngress' ﬁajor
concern in limiting this exemption was focused on possible ﬁisuse by-
local broadcasters; that Presidential news conferences are held on a
periodic basis and that the word "regular" as used in Section 315 should
be broadly interpreted to include recurrent Presidential.news conferences;
and that the crux of the press conference is not under the control of

fhe céndidate but rather is in the control of: reporters who ask the

questions.

CBS argues that the Coﬁmission in reexamining the applicability of the
"bona fide news interview" exemption to Presidential press conferences
should note that Congress' principal concern in péssing the exemption
was focused on "possible attempts by local broadcasters to further the

candidacy of local candidates."
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Again, CBS has speculated upon an interéretation without being able
to support its views with any'fCC holdiég, court interpretationé or
any legislative statement specifically stating that news interviews
were not meant to applé to fresidehtial press conferences. CBS has
taken statements and interpreted them éo meet their ends without any
yeal basis in law. While it might be true that a major concern was
thé pogsible abuse of local broédcasféfs in using:the news interview
exemption, that in mo way supports an argument that the legislation
was not meant to apply to other sitﬁations. The National Committee
notes that Congress di& not limit the exemption to 1qca1 situations.
In fact, Congress, the courts and the FCC have gone to gréét lengths
to reiterate the idea that federal candidates as well as focal
candidates are to be treated equally under Section 315. The National
Commitﬁee believes that if Congress wanted the news interview ex-—
emption only to apply to local situations, it would have said just #hat-
in the legislation. Rather, Congress wrote the 1egislation to apply

to al; elections from the‘local electiéns to the Presidential elections.
Further, Congress h;s had many opportunities Yfter the 1964 FCC de-
cisioﬁ in the CBS case to réctif& a misinterpretatioﬁ of its intent-in
passing the bona fiae news interview exemption. However, Congress has
failed to do so and has left the 1964'decisiog stand. Therefore, CBS'
aréﬁment that the hews interview exemption waé meant to apply primarily

to local broadcasters and local candidates and thus éhould not be

applied to Presidential elections must be rejected.

CBS notes that the criteria that has traditionally been used by the FCC

to judge whether a '"news interview" should be exempted under Section

[

315 (a) (2) is whether that interview is regularly scheduled and whetherﬁé
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the conteﬁt and format of the press coﬁference is under the exclusive
control of the network or station. With regard to the issue of whether
a "news interview" is regularly scheduled, CBS argues that the FCC has
been too strict and mechanical in its definition of the work "regular."
CBS states that the word regular has a wide variety of meanings and that
it seems most reasonable to construe it to mean "recurrent in the
normal and usual course of events, rather than recurrent at fixed and
uniform time intervals.”" CBS notes that Presidential press conferences

have been held many times over the years and are in fact regular in the

broad sense of the word.

The National Committee again notes that the value of Sectiop 315 has
been the relatively automatic and mechanical way the doctriné operates.
The FCC has historically viewed the word regular to mean recurrent at
fixed intervals. To do otherwise would lead the Commission into an
administratively undesirable quagmire. Once the word "regular" is left
open to interpretation, the result could make a farce out of a
détermination as to what is a regularly scheduled news interview.

.One bfoadcaster would argue that an interview with a candidate every two
years should fall within the exemption. Another broadcaster would

argué thaﬁ five sporadic interviews taking place sometime within fhe
1ast.four months of an eleétionvis also a regularly scheduled

interview. That would destroy the precision of the news interview

exemption.




‘Section 315 interpretations should be as narrow as possible to avoid

misuse of its exemptions. Fufther, it is clear that Presidential press

conferences are called on the whim of the President. They are planned

to be timed to his schedule in order to maximize his political ends.

Further, there is no legislative histofy which CBS can cite to support
I

its view that "regular" should be interpreted to mean recurrent in the

normal course of events. As thé FCC stated in the 1964 CBS decisions:

"It is no answer, we think, to state that such conferences
are called at some time, even if not at definite intervals.
So also are press conferences called at some time by all
major candidates for important office during political
campaigns; yet there is not the slighest reference or impli-~
cation in the lengthy Congressional consideration of the
subject that such press conferences were to be considered
"regularly scheduled news interviews" within the scope of
315 (a) (2). Congress clearly knew how to exempt as: a news
interview such an important and significant aspect of a
political campaign -- the candidate's press conference --
had it intended to do so." :
Thus, the National Committee urges the FCC to reject any argument which
claims that Presidential press conferences are "regularly scheduled"
within the meaning of Section 315 (a) (2).
CBS in conclusion states that Presidential press conferences are
basically out of the hands of the President and that the crux of the
conferences is the question and answer period which is controlled by
the reporters. Therefore CBS argues that because the content and format
are in the broad sense of the term under the control of the network or
station, Presidential press conferences should be exempt from Section
315. As we previously stated, the National Committee believes that

many of the significant factors associated with Presidential press

conferences are under the control of the President. We noted that the

timing of the event, the opening statements, the choice of reporters

/>
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all under the control of'the f;esident. As the FCC‘stated in the 1964

CBS case:

"In any event, there is no doubt but that a press
conference of the nature here involved can not
qualify for exemption in view of the second re-
quirement -- that the content, format, and
participants thereof be under the control of the
licensee. Here not only the scheduling, but in
significant part, the content and format of the
press conference is not under the control of the
network. Thus, the candidate determines what
portion of the conference is to be devoted to
announcements and when the conference is to be
thrown open to questions."

Again, there is a reason for a strict interpretation of the "control"
requirement. If a candidate can manipulate significant elements

of an exempt program, the purposes of that exemption would be meaning- .
less. The reasons for the control of format and content by the
station or network is to insure tha£ the program does not become the
tool of a'capdidate to use against another candidate. Thus, the

FCC and the courts have strictly interpreted this provision.

Th.ereforef the‘Démocratic National Committee believes that all of

CBS' arguments in support of its contention that Presidential press
conferences should be consideréd news interviews within the meaning
of Section 315 (a) (2).can not be supported in law and must be re-

jected by the FCC.
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In conclusion, the Democratic National Committee would like to stress

four points the FCC should take into consideration when reviewing the

CBS brief. : .

First, CBS in its petition seems to be asking the FCC to inject the
flexibility of thé fairness doctrine into the equal opportunities pro-
vision of Section 315. CBS continually calls on the FCC to allow licen-
sees the discretion of determining on a case by case basis whether a
Presidential news conference should be exempt from Secﬁion 315 and asks
that the FCC limit its role to thevdetermination as to whétbér'a .
licensee was reasonable in its decision. The National Committee‘believes
that if 315 is to continué to work effectively, it must continue to work
with the automatic and mathematical precision it has exhibited in the

past. If the equal opportunities providion of 315 were subject to wide

interpretation, it would nullify the objectives for which it was passed.i

It is impor;ant to remember when dealing with equal opporﬁunities that
we are not. in the fairness doctrine aréa where the Commission is forced
to balance the public's right to be informed with the-preservation of
licensee discretion. Rather, the purpose of equal time is to vest a
particular right in a candidate in order to ensure that that candidate
receives an equal opportunity of access to the air waves, in order to
discuss campaign issues. We must remember, Section 315 rights are
particular to a candidate and should not be left up to the whim of a
station or network based upon its own interpretation of what is news-
worthy. CBS in its brief tries to confuse the purpose of the equal
opportunities proviéion of Section 315 by inserting the discretion given
the licensee under the fairmess doctrine. The FCC must reject all

CBS' attempts to do that. ' o
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Second, éhe impact of a ruling favorabie to CBS would severely damage

the chances of any future Pre;idential candidate's bid to unséat an
incumbent President running for reelection and would nullify the purposes
of Section 315 as they apply to Presidential elections; It is clear

that the party out of power has a very‘difficult task waging a battle
against an incumbent President with all the built-in advanﬁages of that
office, and that to further weaken the status of the non-incumbent
candidate by weakening Section 315 would even further diminish a chal-
lengerfs‘chance of wagiﬁg a fair battle. As previously noted, Section

315 was enacted to ensure a fair opportunity for the discussion of im-

portant issues between competing candidates for the same office. It

is our belief that if an incumbent President is able to go on a .
televised press conference in»July, August, September and October before
the Presidential election without having to provide the opposing candi-
date with equal time, the effect could result in an important change of
ﬁublic opinion based solely on the identifiable image of the candidate on
prime time television. If it is a close election this prime time coverage
could be disastrous--in fact, could be the vital difference between
victory and defeat. Thus, the equal time exemptions sﬁould be con-
strued narrowly by.the FCC, and the FCC should do all in its power to

preﬁent interpretations of Section 315 which would in fact nullify the

purposes for which it was passed.

Thirdly, the CBS brief bases much of its argument on the fact that the
President is a newsworthy person and so unique in his status that there
is a justification for broadly interpreting the Section 315 exemptions

as it applies to Presidential news conferences. We think this argument



is best answered by Justice Wright in. the majority opinion of

CBS vs FCC:

L

"Moreover, there is an inherent newsworthiness in anything
the President says. 1In addition to his huge direct audiences,
in most cases over all nationwide commercial television

and radio networks simultaneously, all of what he says is
later reported somewhere and something of what he says is
reported almost everywhere. In the case of the incumbent
administration, [President Nixon] these built-in advan-

tages of the Presidency in forging public opinion have

been used to an unprecedented degree. . . The President's
extensive use of the media cannot, of course, be faulted,

for there can be no doubt that in the distillation of an.
informed public opinion, such appearances play a very

basic role. But if the words and views of the President s
become a monolithic force, if they constitute not just the
most powerful voice in the land but the only voice, then the
delicate mechanism through which an enlightened public opinion
is distilled, far from being strengthened, is thrown danger-
ously off balance. Public opinion becomes not informed and
enlightened, but instructed and dominated."

‘Thus, while we agree with CBS that the President is newsworthy, we believe

that we should not interpret Section 315 exemptions to the degree

which would help make the incumbent President a monolithic force in a

Presidential campaign. .

Finaily, it is clear that CBS finds Section 315 aﬁ iﬁpediment to its
news discretion and an infringement on its First Amendment fights.
Howéver, howhere in court decisions, FCC decisions or Congressionél f
hiséory, could CBS find solid support for its views. (See Farmer's

Union vs. WDAY, Inc. 360 v.s. 525 (1959) and Red Lion Broadcasting

Co. vs. FCC, 895 G. 1794 (1969)). Section 315 has constitutionally
been upheld by the Supreme Court as a proper exercise of Congressional
authority not violative of the First Amendment. CBS' attempts in

this case to weaken Section 315--in fact tries to nullify its objectives “ro
e VO,
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through a misreading of current law and a misinterpretation of past
court and FCC decisionf and Congressional history. CBS' real remedy
is in Congress not the FCC. The FCC has long held on to the tradi-
tions of Section 315. If CBS wants Presidential press conferences

exempted from Section 315--it should go to Congress and request that

change.

Therefore, for the above reasons cited in this brief, we believe
CBS's request for a declarory ruling holding that Presidential press
conferences must be exempted from the equal opportunities provision

of Section 315, must be denied by the Commission.

Respectfully submitted,
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