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SENATE SE[:ECT COMMITTEE ON PRES. CAM. ACT. v. NIXON 725
Cite as 405 .24 725 (1974)

ry for companies confined .to the pro-
ducing function..
We find a rate of return of approxi-
mately 15 percent proper to be used in
“these: proceedmgs. (R. 2670.)
Continental . argues that the Commis-
sion xmproperly ‘determined. initial rate
levels solely on’ the basis of cost com-
ments, and that ' any ‘event the rates
established were inadequate to promote
necessary and future gas supplxes.-

fs, Gl'%e need% labor the point
that the Commissmn has wide dmretxon
in deciding what factors to consider in
cert:fympxmtml rates as required by
public.convenience and necessxty, FPC v.
Sunray DX Qil Co. 39LUS. 9,.88 S.Ct.
1526, 20 L.Ed.zrf 388 (1968); United
Gas v.-CaHety Properties, 382 U.S. 223,
86 S.Ct. 360, 15 L.Ed.2d 284 (1965), re-
hearing denied, 382 US 1001 86 S.Ct.
526, 15 L.Ed.Zd 491 (1966) ; Atlantic
Refining Co. v. Pubhc "Service Commis-
sion of N.Y. (CATCO), 360 U.S. 378, 79

~ S.Ct. 1246, 3 ‘L.Ed.2d 1312 (1959), and

cost is one factor wlnch may be consid-
ered, Penman Basin Area Rate Cases,
390 -U.S. 747, 815, 88 S.Ct. 1844, 20 L.
Ed.2d 312 (1968)."'As we have indicated
moreover the record disclosea that the
Commission did consider factors other
than cost. ‘comments; _contrary to the
contention of Cont.mental evxdence con-
cerning intrastate’ sales and supply and
demand was conaxdered. »We must also
decline Contmenta]’s mvxtatlon to hold
that the rates established were too low.
There is ne showmg that the rates are
outside - “the " ‘zone of - reasonableness

within which the courts ~ ‘may not set
aside rates adopted by the Commission.”

FPC v. Sunray DX Oil Co., 391 US."9,

29, 88 S.Ct. 152& 1537, 20 LEdZd 388

(1968), - "I SR <

We think the Commxssmns orders
sufficiently artlculatgd and explained
the reasoning and factual basis of the

_conclusions reached; and considering
the record as a whole we find that the
orders were supported by substantxal ev-

idence.
The orders of the Comm:ssxon are
Affirmed.

SENATE SELECT COMMITTEE ON
PRESIDENTIAL CAMPAIGN ACTIV-
ITIES, suing in. its own name and in
the name of the United Staies, et nl..
Appeliants, &

v. ’ s P

Richard M. NIXON, Individually and ss

- PresidentottheUnitedShtes. :
A No. 74-1258. TETATE

Unitea ‘Statés Court of Appeazs, s
District of Columbia Circuit. - o

* Argued April 21974 .
2 DecﬁedMayZilm4 ,';gﬁ:

\
7.

SRR T S0

“Suit by Senate committee for PGS s

forcement of subpoena duces tecum

served on President for production of i

tape recordings of conversations between
President and presidential aide. The
United States District Court, Gerhard
A. Gesell, J., 370 F.Supp. 521, dismissed
the action, and the committee appealed.
The Court of Appeals, Bazelon, Chief
Judge, held that Court would not enforce
subpoena in light of fact that subpoe-
naed material was not critical to.com-
mittee’s perfonnance of its legxsla’uve
functions. ; i LR

concutring  opinion; “*Wilkey, ercuxt

J ndge, fxled a concurrmg oplmon.
‘41 3R X

»

L United Staws ©28

. Presumption that presxdentxal con-
versatxons are pnvxleged, —premxsed on
pubhc interest and confidentiality _ ‘of
presldentxal decision-making process, can
be overcome only by an appropriate
showing of public need by party seeking
access to conversatxons. : B

_3. United States @23 5

Executive cannot, any more than :
other branches of government, invoke a
general confidentiality privilege to
shield its officials and employees” from
investigations by proper governmental
institutions  into possible criminal
wrongdoing. T

_,ur‘ e

"MacKinnon, Circuit Judge, f’led a
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i.,..‘

~each of. tapeasnbpoenud
] mxttee"" zfiz S.C. A*’l”

.Cunpaxgn “Activities, Wuhmgun, D.C,

"+ Alan. Wright, Austm, Tex., was on the

“Brief, for appellee. George P. W'lhams. 4

“#Washmzton D. C., “also entered an ap-
-~purance for appenee. :
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-5 ! #-Jx-*“‘ “-"’":' Rt
8. Unltedswes e2s() . ougsy ’,f:'
. Court would not_enforce aubpom

s ducea tecum.served by Senate committee

on President seeking productxon of five
tape- recordings of conversatlons between
President and prwdentul aide, where

subpoenaed evidence-was not critical to

. committee’s . performance of its legisia-

tive function to investigate improper ac-

L tivities~ Jeenmni‘m"‘é"onnecnon'i‘“thhj?*

presndtml campngn and where com-

‘mittee’s” inveatlgahve ob)echves over- :

lapped with. ob;ectwes ot Houae commit-

" tee which lnd in its | possesslon copxes of

by Senate eom--
3= U.S. C.A.

%
5 =

Rmuex f)aséz, Glmt Counsél._ so

" Select Committee on Pnsxdeuual Cam-

paign Actxvxtles“Waahmgton. C.,
witk%bonr«”.nufns Edmufen,"be ty:
“* Cotinsel, James~ T. Hamilton, Asst: Chlef
- Counsel, Richard B. : Stewart, Sp,coun-
sel, Ronald D. Rotunda, "Asst. Counsel,
Senate: Seleet Committee on Presidential ~

Sherman L. Cohn, Eugene Gressman and

; “E;Jerome A. Barron, Washingion, D. C., .-

T

“ were on the brief for appellants. 'm hsct
- "John J. Chester, Washxngton, D.,C.

B mth whom James St~ Clau-, Boston,

ltm Michael A. Sterlaccx Jerome J.

e

llurpby Loren A.° Smxth and Charlea

N

Philip A. Im:ovara, Counsefto the Sp.
Proaecutor, ‘Washington, D..C., with
>whom Leon Jaworski, Sp. Prosecutor and
Peter M." Kreindler, Executive Asst. to
the Sp. Prosecutar, Washington,“D. C.,
were on the brief for the Sp. Prosecutor
as amicus curiae..

Irving Jaffe, Actmg Asst. Atty Gen.,
Robert E. Kopp, Washington, D. C.; and
Thomas G. Wilson, Alexandria, Va., filed

_I. Senate Select C'ounmm-e on Presidential
Ciripalgn Activities' v. Nixon, 370, E'Supp. =
5231 (D.D C.1874).

a bnef on behalf of the: Umted States as
_amicus euriae.

- Before BAZELON, Chief Jixdge, "and

sWRIGHT, McGOWAN, LEVENTHAL,

~ROBINSON,. MacKINNON and WILK-
EY, Circuit J udges.

= BAZELON Chief Judge 3
>7In this suxt the United States Senate

-Select Commxttee on Presidential-Cam-

. paign Activities seeks a declaration that

President Richard M. Nixon has a legal-

duty to comply with its subpoena duces
_ tecum, directing him to produce “origi-

nal _electronic' tapes” of five conversa-'
:» tions between the President ‘and lus

3

= former Counsel, John W. Dean, III. By

memorandum and order of February 8,

1974, the District Court for the District
- of Columbia denied the Committee’s mo-
- tion for summary judgment and dis-
missed the suit without prejudice.! The.
Committee appeals. For the reasons
«gtated herexn we afflrm ;

e I
BT >
The Select Committee was created on
February 7, 1973, by a resolution of the
~Senate empowering the Coxmmttee to in-
_vestigate “illegal, improper or unethical
‘activities” oceurring in connection with'

-the presidential campaign and election
. of 1972, and “to determine .- . . the

necessity or desirability of new congres-

. pional legislation to safeguard the elec-

toral ‘process by which the President of
the United States is chosen.” In testi-
mony before the Committee on July 16,
3973, Alexander Butterfield, a former

Deputy Assistant to the Presldent. stat- Y

‘ed that certain presxdentml conversa-
tions, presuxnably including those about
which Mr. Dean and others had pre-
viously testified, had been recorded on
electronic tapes. The Committee there-

-apon attempted informally to obtain cer--

tain tapes and other materials from the
President. When these efforts proved
nnsuccessful the Commxttee xssued the

2. Senate Resolution 60, 93rd Cong., l.st ‘Sess. ;

§ 1(a) (1973).
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subpoena that 13 the
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Presxdentml electxon
subpoena was, dulybsex
dent, togeth&u mth a
duces tecum, reqmrms
records t.hat ‘concernec
rectly, the:“activities,
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criminal acts related 1
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returnable on July 2€
July 25, 1973, addres:
vin as chairman of t

" tee, the President d

with either subpoena,
fication the doctrine

lege. The Presiden
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in the name of the
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Joint Appendix at 2
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subpoena that is the subject of this
appeal 3 -\

This subpoena dxrected the Presxdent
to make avaxlable\ Ao the« Committee

that had occurred on specified dates “be-
tween Presxdent, Nixon and John Wesley

Presidential ~election  of 197274 The
subpoena was duly served.on, the Presi -
dent,.. together thh,a second subpoena
duces tecum, requn-mg productlon of all

records that concerned, dxrectly or.mdx- -

rectly; the "actxﬁtxes participation, re-
sponslblhtxea or. mvolvemept" rof twen-
ty-five named ‘persons -*in any alleged
eriminal acts related fo the- -Presidential
election of 1872."% Both subpoenas were
returnable on JuIy' 26. By “letter dated

July 25, 1973, addressed to Senator Er

tee, the Preuxdent declined to comply

with either’ subpoena, asserting in justl- ’

fication’ the doctrine dt “executive privi-
lege. —Jl'he President stated 'that, al-
though he had directed: “that executive
privilege not be invoked with regard to
testimony by present and fermer mem-
bers of [his] staff concerning poulble
eriminal conduct,” executive ~privilege
was being asserted with respect to “doc-

uments and recordmga» that ‘carinot be
made public conmabent w1th the confi-

dentiality essential to the functioning of
the Office of the Pmadent.”‘ g

‘The Commlttee, in’ its own name and"

in the name of the United States, then

hrought. tlus achon to enforce the snh;

- 3. Seection 3(-)(5} ot Senate Besolnt:on 60_‘

supra, empowers the Committee:
$. % * to require by subpoens * * *
“any department, -agency, officer, or employee
of the executive branch of the United States
Government * * * to produce for its
consideration or for use as evidence in its
investigation and study any * * * tapes,
ot materials relating to any of the mat-
ters or guestions it is authorized to inves-
tigate and study which they or any of
them may have in their costody or under
their control * * =,

4. Joint Appendix at 26-27.

.

SENATE SELECT COMMITTEE ON PRES. CAM. ACT. v. NIXON
Cite as 498 .24 725 (1974)

taped recordings- of fwe coriversations.

Dean,. IIL, dmcussmg ,allexed ‘criminal
acts occurring: in connectlon mth the’

27
poenas. It alleged in its complaint that

“the subpoenaed electronic tapes and
other materials are vitally and immedi=

“ately needed if the Select Committee’s

mandate and responsibilities .

are to be fulfilled.”?” On August 29, the
Committee filed a motion for summary
judgment, seeking a declaration that the
subpoenas were lawful and that the
President’s refusal to honor them, on
the ground of executive privilege or oth-

“‘erwise, was illegal. On October 17, 'the

District Court dismissed the Commit-
tee’s action for want of statutory sub-
ject matter jurisdiction® The Comxmt-
tee appealed to this Court. ‘

thle the appea] was pending, the
Senate’ on November 2 passed a resolu-
tion statmg that the Select Committee is

“authorized fo subpoena and sue the ™

President and that the Committee, in
vin as chairman of the Seiect Commit-

subpoenaing. and suing the President,
was dcting with valid legislative pur--
poses and seeking information vital to
the fulfillment of its legitimate legisla-

_tive functions.® The Select Committee

asked this Court to hold its appeal in
abeyance pending action on a bill, then
before Congress, which conferred juris-

_ diction on the District Court for the
District of Columbia in any civil action

that the Committee theretofore or there-
after brought “to enforce.or secure a
declaration concerning the validity of
any subpoena.” This bill was enacted
by Congress and the President having
failed to exercise his veto; took effect on
December 19, 1973.'* On December 28,

in light of this new jurisdictional stat-

5. Joint Appendix at 2033 S

''8. Joint Appendix at 35.

3

7. Complaint of the Senate Select Committee
on Presidential Campaign Activities, et l.l.,
at 8; Joint Appendix at 8.

8. Senate Select Comm. on Presidential Cam-
paign Activities et al. v. Nixon, 366 F. Supu
51 (D.D.C.1973).

9. Senate Resolution 184, 93rd Cong., 1st
Sess. (1973).

19. PubL.No. 93-190 (Dec. 18.' 19¥D 4 F\be
codified as 28 U.S.C. § 13684. €

/‘A‘
<)

5/
).
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ute, we remanded the case to the’ Dis-
trict Court for further cgnsideration."

Following the remand, on January 25,
- 1974, the District Court issued an order

-~ quashing the-Committee’s subpoena con-

- cerning twenty-fxve mxdxvnduals. »»The
Court found " the subpoena:“too vag'ue
an&“conc!usory to permif a. mea.nmgful
response’ anH refemn.g'to our interven-oi.
ing opinionin- Nixon v, Sinca,‘z held the.
‘subpoena - "wholly mappropnate - given
the strmgent requlrements apphcable

* where a claim of executive privilege has':. _President’s _constitutional duty-‘te
= -tbeen ‘msed oo = Nm appeal was - taken%thﬂt the Iawsare falthfully executed =

= At the saui tlme, the Dlstrxct Court
. 1ssued two orders concermng ‘the subpoe-
“na of the fxve ‘identified tapes. In the,‘
first, the Court requested the Watergate
Specxal Pxosecntor to sublmt a “state-
-_ment concemmg ‘the effect. if any, that
eomphance*thh [the  subpoena} wourd;:
in his opinion, he likely to have upon
- pending criminal cases or imminent in-
,dlctments- under his supervnsxon sl £ 1 0
“‘the second order, finding the President’s
claim of executive privilege “t00 general

- and not’ sﬁfflclently contemporaneons to =
" enable the Court’ to determme ‘the effeet”‘-'

of that claun -under the doctrme of Nix-
on v, Sirica,” ‘the Qourt _requested the”
President fo submit “& 2 partlculamed
" ‘statement” addressed to speclflc portxons
of the subpoenaed tape recordmgs md:-

cating whether he still wxshes to mvoke“ first, . thaf ‘the Select Committee: ha

executive pnvﬂege as'to these tapes and,
with: regard to those portxons«as to
which the privilege- is stilf asserted, if
- any, the factual ground or grounds for
his determmatlon that disclosure to ﬂxe
Select Committee would not be in __Erthe
public mtemt »15 . The PIesxdent re-.
sponded . to this order by - letter dated
February 6, 1974. . Rather-than setting
forth the partxculanzed claims and rea-

$

1. Order, No. 73-2086 (D.Cer, Dec 28,
1973) (en bemo) :

12. 159 U.S.App.D.C. 58, 73-76; 487 F.2d 700
716-718 '(1973).

13. Order, C.A. 1593-73 (D.D.C. Jan. 25,
1974) ; Joint Appendix at7148."' >

i ,. L ﬁj&gﬁ {tered the order atq.xssue here.::

sons for which the District. Court had o
called;~the President reasserted execu-

tive privilege generally as to all of the -
subpoenaed material, citing as the bases .
- for his claim the need for confidentiality.

ot conversations. that take place in the
performance of his constitutional dutie:

and the possibly prejudicial effects a
+Watergate criminal prosecutions should -
*L-the contents of the subpoenaed conversa- 5
_“tions’become public.}® The-latter- con-
~«cern-was’ raised- with- reference to

e

Ai:\» = -

memorandumyaccompanymg the ore
the Court ‘dealt first with the Presi- ==
dent’s assertion that the matter before .}
'it constituted a non-justiciable political,
questxon Finding the reasoning of this~
“Court in Nixon Ve, Slrxca which con-
-cerned a grand Jury subpoena “equall v
= - applicable to the subpoena of a congres- -
sional committee,” the District Col :
. held that, under that case and the rele-
“yant Supreme Court precedents, the is- .
sues presented to it were justiciable.
fThe Court then turned, in the terms of
‘Nixon v. Sirica, to a weighing of
public interests protected by the
“dent’s claim of privilege against tﬁe
pxhali“c”mterests that would be served:
“disclosure to the Committee in thisp
"tncular instance.””” The Court . fa

-

failed to demonstrate either “a pressi
" need. for the subpoenaed tapes ol
further public hearings before the
~ mittee concerning the content o
tapes “will at this time serve the:
» interest.” At the same time, how
‘the Court rejected the Presxdent’
of prmleg-e insofar a8, it was
‘on' ‘the public interest ln confide
because, in its view, “the Presxd ’

- l‘

14, Order,. C.A. 1593-73 (D G.f“ 2
- 1973) ; Joint Appendix at 144

- 15. Order, C.A. 1593-73 (D.D
1974) ; Joint Appendix at 139-140,

“18. Joint Appendix at 162-63.
17. 370 ¥'.Supp. at 522.
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willingness to submit the tapes for the
Court’s in camera ex parte inspection or
in any other fashion to particularize his
claim of executive privilege precludes ju-
dicial recognition of that privilege on
confidgntiality grounds.”18 «The Court
then, in ‘the dlscharge of its duty as a
court of eqmty “undertook mdependentlr
to weigh. theempublu. interest in safe-
guarding pendmg"‘ iminal prosecutions
from possnbly"prejudlcmt ‘pretrial pub-
licity, agamstithe Comm:ttee asserted
need for - the: subpoenaed tapes- In the
partxcular clrcumstances of this case,-in-

enforcing a grand jury subpoena, re-
quiring the President to produce the
subpoenaed items to enable the Court to
determine by in eamera inspection
whether the items were exempted from
disclosure by evidentiary privilege®™ In
his challenge to this order, the President
argued that the District: Court had acted
beyond - its jurisdiction... He contended
that he is absolutely immune: in all cases
from the compulsory-.process of the
courts, and that whenever, in response

to a grand jury subpoena, he interposes -
a-formal claim of-privilege, that claim

cluding the fact that: the tapes had al-¥ “without more disables the courts from

ready been. made avaxlable to the June,
1972, grandvjury, Qf this district,~the
Court found 1t necessary to assxgn pnor-
ity to the pubhc mierest in'“the integri-
ty of the cnmmal process, rather- than
the Comnnttee's need.” "It therefore dis-.
missed 'thé®Committée’s suit without
prejudice. - = S ik

l'I"

The Select. Cbmnuttee contends that,

once having determined'that the Presi-
dent’s general. confidentiality privilege
failed, the*District Court had no au-
thority to.engage in.a balancing of in-
terests; ;where -the result was-to pass
judgment on the magnitude of need un--
derlying the Committee’s decision to au-
thorize and issue a subpoena.:~Alterna--
tively, the: -Committee argues that any
such balancmg must -favor, as more. ur-
“gently affeeted: wlth ‘the public interest,:
the Committee’s asserted need over the
publie mterest in the fairness of the
criminal. processg We find' it;unneces-
sary to reach either contention. Neither’
“the Committee’s posxtlon nor, if we read

it correctly; that of the District Court. -

accurately. reflects the. doctrines of Nix-
on v. Sirica, doctrines that, at least by

~ analogy, we think controlling here.

In Nixon v. Sirica, we were confront-
ed with a challenge to an order of the
District -Court,” entered as a means of

G

8. Fd.

19. 457 .24 at 704

20.- 487 F.2d at 7os~ns. S
498 F.20—46%

inquiring: by any means into. whetter
the privilege is applicable. -We rejected

~both contentions, holding,- contrary to-

“the-President, that at least with respect -+
to grand jury subpoenas, it:is:the re-
sponsibility of the courts .to decide
whether and -to what- extent executive -

- privilege applies* And we held further

that, genmerally, “application. of Execu-
tive privilege depends on a weighing of
the public interest protected by the priv- -
ilege- against the -public interesfs that—
would be served by disclosure in a par- ;
ticular case.”?1 :

As in the present case, our attention .
in Nixon v. Sirica was directed solely to
one species of executive privilege—that
premised on “the great public interest in -

maintaining the confidentiality of con-

versations that take place in the Presi-
dent’s performance of his official ‘du- -
ties.”?? We recogmzed this great publie ..
1nteresLanalog1mng the privilege, on the
basis of its purpése; “to that between a
congressman and._his aides under the .-
Speech and ° Debate Clause; “to that -~
among judges, and between Judga and
their law clerks; and . -."-7"to'that -

: conta.med in the fifth exemptlon to the -
Freedom of Information Act”2 We. °
recognized, moreover, that protectlon of -

- the presidential decision-making process

requires 2 promise that, as a general
matter, its confidentiality would not he

21. 487 F.2d at T16~ et
22. 487 F.2d at T17.

23 I e
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invaded, even to the hmxted extent of a general pz:esumptxon of privilege prenus-
judicial weighing in every case of a
claimed necessity “for confxdentlahty tlahty of, the presidential decision-mak-
against countervaﬂing pubhc mterests of . ing processh, We held that it was within
the moment. ot '.il:he power of the District. Court “[to]

(17 We concluded thxt 'presldentxal 6rder disclosure of all portions. of the
tapes relevant to matters within the

conversations- are presumptxvely pnvx-— o=
leced,” even from the limited intrusion “proper scope of the grand jury’s investi-

represénted by in camera examination of :§2L1008, unless the Court judges that theé -

the conversations’bya court,"'ggéth&pre- ;}‘mbhc Jinterest served by nondisclosure -

sumption can be overcome ‘ohly by an a
propriate showmg of pubhcneed by the

outwelghs the need foz' that information
party -seeking access to the comrersa"a&'dm“"na"ated by the grand jury.””s It -
tions. In Nixon ysSirics, such a show- .became, therefore, incumbent upon the
ing was made by the Special Prosecutor: 7 Lresident to.make particularized- show-

[W)e think that: thw presumptmn of Angs in Jushflcatlon -of his claims of -

_pnvﬂege, and upon the Distriet Court to
privilege px-e:msetii on the pubhc mter-
sat fs sonflicht mhty it s foﬁow procedures mcludmg in. camera

mspectxon requiring careful deliberation
face of the uniquely: powerful showii ~h!fore even the demonstrated need of
made by the Special Prosecutor in t!ns

27
case. - This Fimetion of Be Traid the grand j jury mlght be satisfied.

" mandated by the Fifth Amendment Y N A

III.

e staged decisional structure estab- -
lished in Nixon v. Sirica was designed to
ensure that the President and those
upon whom he directly relies in the per-

for the mstxtutum of federal criminal .
prosecutions ¥or capital or-other ser?-ﬁ"_ﬁ o
ous crimes, i3 not only to indict per-
sons when there is probable cause fo'
believe they have committed crime,
but also to profect persons from pros-
ecution when probable cause does & ’:’*work. under a general assurance that
exist. As we have noted, the Special their deliberations would remain confi-
Prosecutor has made & strong showmg _dential. So long ‘as the presumption -

that the subpoenaed tapes contain eﬂgthat the public interest favors confiden- =

dence peculiarly.. necessary “to the " tiality can be defeated only by a strong

earrying out. °fwﬁ“3 vital funetion— showing of need by another institution - =
of government—a showing that the re-

evidence for which no effectwe substx-'
tute is available, The* “grand jury

_ sponsibilities of that institution cannot .
here is not engaged‘in a genera! fmh

_responsibly be fulfilled without access to

ed on the public interest in the confiden-

p:& f pa,rtwula.r statements or mformatlon i

formance of his duties could continue to =

ing expedition, nor does it seek in any _;records of the President’s deliberations -~ >

way to investigate the wisdom of the ' ye believed in Nixon v. Sirica, and

President’s’ discharge of his’ discre- continue to believe, that the effective -
,funcnomng of the presidential office = -

tionary duties. On the confrary, the =
_ grand jury seeks evidence that mai"g will not be impaired® ' Contrary,'there-

well be conclusive to its decisions in
on-going investigations that are en-

tirely within the proper scope of 1ts

authority.?s

We concluded that this strong showing
of need was sufficient to overcome the

the District Court,*® we think that Nix-
on, v.. Sirica requires a showing of the
order made by the grand jury before a
generalized claim of confi dentiality can
be said to fa:l and before the Presl-

> = SHEvs -
24. 487 F2d at 708, 7T17-718.
25. 487 F.2d at 717 (vitations ountted).
26, 487 F.2d at T18. ’

A

C 27, 487 F2d at TIBTZ2.
28. 487 F.2d at 722.
. 29. See text and note at note 18, supra. e

o ek
A‘ T T
e

S

fore, to the apparent understanding of
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m,",\ 788, 794 (1971).

SENATE SELECT

dent’s obligation to.respond
poena is carried forward ini
tion to submit subpoenaed
the Court, together with
claims that the Court: v?nll w
whatever pubhe mterest:
might serve. . “The presumfg
any judieially- compelled ir
presidential confidentialif)
showing reqmsrte*"’to« its-
with at least equal force her
Part.zcularly m'ﬁ‘light of
have’ ocenrred since thiz‘b
begun and, -un’lee(f;?m sinee
Court issued-its decnnon,

- the Select Commlttee ‘has f:

the requxsxte showmg. In’
low and in-its initial b
Court, the Committee st
seeks the materials in ques
to resolve particular conflis
luminous testimony it has
flicts relating to “the exte
sance in- the executive L
most importantly, the pos
ment of the President hi
Committee has argued tha
ny before it makes out *i
case that the President a
associates have been involv
conduct,” that “the ma:x
bear on that involvemen
these facts alone must ‘de

“"sumption of pnvxlege that

wise prevml.’l
[2] 1t is true, ~of cm

Executive - cannot,” any m
other branches of governt
general confi dentlal'ty
shield its officials’ and e1
investigations by the prop
tal institutions mto pos

wrongdomg' o

30. Drief of the*Senate Sele
ﬁ" at 27-28.. 7 ',”;,_;

3i. Eg. Supplemental Mem
_Senate Select Committee, ei
32: Committeé for Nuclear
Seaborg, 148 U.S.AppD.C.
See ©
tes, 408 U.S. 606, 627,.4
Cr..maa 583 (1912). = <4
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i X 1 dent’s oblxgatxon ta respond to the sub- this as to 1ts own prxvxleges in Gravel v.

p poena is carried forward into an obliga- ~ United _States,* as did" “the judicial >

: wnﬁden- = - tion to- “submit subpoenaed materials t6  branch,“in a sense, in Clark v. United -
jon-mak- Sieo s the Court, together- with “particularized _,.State.s“ and the executive branch itself -

#vas within * claims that the-Court-will weigh against in Nixon v. Siriea. But under Nixon v.

burt “fto] ol whatever . puhl:“ti:;inte:ests disclosure . Siriea, the showing required to overcome

sns of the & might’ serve.i‘Theupresmnptxon against” ‘the presumption favoring confi identiality
~ithin the =% any: Judlcxallrzcompened ‘intrusion into turned, riot on the nature of the presic
&'s investi- presxdentxaliéﬂconf‘ dentiality,.7and ‘- “the _dential conduct that the subpoenaed ma- — {§
showing requisite ‘to its -defeat, " hold = terial might reveal, s but, instead, on the

es that the

;‘mxsclosure -+ with at least*equal force here g - nature and appropriateness of the func-
Siormation . g : Partxcularly in- lxght of events’ that " tion_in the ‘performance of ‘which the
;‘fc"mat“’n e . have occurred since this litigation ‘was " material was sought, and the degree to
dury”s 1t ik begun and, -indeed, since the District Which the material was necessary to its =
¢ vpon the . _Court“issued its decision, we find that fulfillment. Here also our task requires

Fized show- % TN ‘the Select Committee has failed to make~ and our decxsnon implies -no. judgment |
whatever concerning possible presiden-

; claims of the: requls:te showing. In its papers be-

get Court to . low and in its™initial briefs to this - tial involvement in culpable activity. On
I SETMETR Court, the Committee stated that it the contrary, we think the sufficiency of =
leliberation seeks the materials in question in order the -Committee’s -showing must depend

ged meed of “_ug to resolve particular conflicts in the vo- sSolely on whether the subpoenaed evi= =~

&led." S luminous- testimony it has heard, con- dence is demonstrably critical to the re-

- 1 flicts relating to “the extent of malfea- sponsible fulfﬂlment of the Commlttees .

sance in_the executive branch,” and, functions. gL
most lmportantly, the possible involve- [3] In its initial briefs e =

) 4 e'n
ment of th;asl’resxd:‘x;tul;mxlf :" 1:The Committee argued that it has shown ex- -~
Cemnnitien o “t € leslimo-  getly this. It contended that resolution, ~
ny before it makes’ out.“a prima facie on the basia of the subpoenaed tapes, of

_cture estab-
2 designed-to
and those

2 in the per-
g continue to case that the 1_’resxdent and his clor_sest the conflicts in the testimony before it
urance that assoclatt’a’s have b:e‘en involved in criminal “would. aid in a determination whether
main confi- conduct,”, that ‘“the mater:als sought legislative involvement in political cam-
presumptlon bear on tﬁat mvolvement, and that Paigns is necessary™ and “could help en- 221}
"5rs econfidens . these facts alone must defeat any pre- gender the public support needed for ba-
‘ by a strong sumption of prwﬂege that mxght other- - gic reforms in our electoral system.’” 38

o il g aaes : - -
2r institution - wise prevail. i Moreover, Congress has, according to the

H that the re- ~ ZEC0TH ~2[12] It’iértrue of course that the Committee, power to oversee the opera-

‘ution cannot ' Executive cannot, any more than the tions of the executive branch, to investi-

’310‘“: access to . other branches of government, mvoke a  gate instances of possible corruption and { - -
deliberations ol general confidentiality ' privilege to malfeasance in office, and to expose the | -

{ Sirica, and = 3T shield its officials and employees from- results of its investigations to public !
the effective = ; investigations by the proper govérnmen- view. The Committee says that with re- _.
ential office . - Hiiam tal institutions into possible -criminal  spect to Watergate-related matters, this :'{
ntrary, there- Sl wrongdomg.” The Congress learned power has been délegated to it by the
crstanding of  ZT e E

tink that Nix- 30. Brief of the Sennte Select Commlttee, ‘et 33 408 U.S. 606, 92 SC&. 2614. 33 LEd.2d .

E, 0‘ving of the ‘l .at 27-28. 2 ; .B83 (197',) i

jury before a 3l. E.g., Supplemental Memorandum of the 34. 289 U.S. i 53 SCt. 485, 77 L.Ed. 993
%dentiauty can - | Senate Select Committee, et al., at 2. -
“re the Presi- ’ * 32 Committeé for Nuclear Responsibility v.
=5 Seaborg, 149 U.B.App.D.C. 385, 463 F.2d
-t . . 788, 794- (1971). See Gravel v. United .
: SQC&MUSGOG@TQ"SCL%I‘}&
L.E4.24 583 (1972).

18, supra.




% - Senate, and t.hat to exercise ltsxpower
:espons:bly, it must have access to the
subpoenaed tapes¥.. A

- need. neither deny: “that the;;Congress
i~ imay have, quite apart from its legxslatwe
=~ responslbihtles, a general oversxght pow-
: er,.nm;rexplore what -the lawful reach-of
" “that _power might.be under: th&ComfﬂiE—f;
- “constituent restlution. Since pas-~ =
S nsgot that resolution,, the House Com-
o mxtteeon the Judxcxary”hu ‘begun an in-
< quiry: gmt& “presidential 1mmmhent.
The investigative. authonty of the J udx-

; dentiak:conduct. has & an express. constxtu- :
ticnal ‘source.3® Moreevgr,g «&\gar‘u
: these?subpoenaed tapes. “are “concern 'ed’:’"”
the, mvestlgatwe oblechves of the ‘two

are apparently “seeking to determme,
among other things, the extent, if any,
_of presxdentm!’ mvolvement dn’ the Wat—
‘ergate “break-m" and alleged “cover-up.”
i And, in fact, the Judmxary. Comm1t-
= -tee'now has i.n its possession coplea “of
“each of the tapes subpoenaed by the Se‘
; Iect*Commxtt “Fhus, the Select Com-
" mittee’s 1mmedmte oversxght need for
thesubpoenaed tapes is, from a éongres-
" sional'® ‘perspective, merely “cumulative.
Agamst ‘the claim of privilege; the only
- oversight interest that the Select Com-
g nnttee can currenﬁy ‘assert’ is that of
havuig “these . ‘particular cbnversatxons
1. scrutinized s:multaneously ‘by.two com-
" mittees. We !iave Been shown mno évi-
dence indicating that Congresy itself at-
taches any particular value to this inter-
est.” In ‘these circumstances, we think
' the need for the tapes premme& solely on
an agserted powerﬁo investigate and i in-
form cannot justify enforcement of &he
Committee’s subpoena, 3

-=The sufficiency of the Coinmittee’s
showing of need has come %o depend,
1% therefore, entirefy on “whether the sub-
b poenaed materials are critical to the per-
: formance of its leeislative functions.

.,.
2%

e

37 E.g, Reply Bnef of Senate” Select Com-
mittee, et 8l., at 21-23. < IR
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‘ gresss legislative tasks and the respon- -

4 We. fuzn first to the latter ébntenﬁon tion engaged in like fynctions. While
~_ In the’ circumstances of this _case, we ~£act-ﬁndmg by a legislative . commlttee 3
~ is undeniably.a part of its task, legxsla- %

-~ tive Judgments normally depend more. “on

ciary;Committee- mtharespecf: fo prem-r :

There is a clear dlfterence between Con-.

nbxlity of a grand jury, or any institu-

the predxcted consequences of proposed
: legislative actions and their political ac-
ceptabxlxty, than ‘on precise reconstruc- )
tion of past events; Congress f requentl -
legislates on the basis ‘of conflicting in-
formation provided in'its hearings. ' In
-contrast, the responsibility of the grand
* jury turns entirely on its ability to de-—
termine whether there is probable cause
“to beheve that cerfam named indivi dnals
did or’ dxAd not commxt speclf ime

ing the content of certam ccmversaflons,
the grand jury’s need for the most pre---
cise evidence, the exact text of oral -
statements recorded in their orlgmal
form, is undeniable.?® We see no compaZ "
rable need in the legislative process, at "
least not in the circumstances of this
case... Indeed, whatever force Tthere =
mxght once have been in the Commitfee’s
argument that the subpoenaed matenals
are necessary to its legislative judg- -
ments has been substantially  under:

mxned by lubsequent events.
2 _.,-3..3:5_31

. By order of May 2, 1974, this (Court
took judicial notice of the - Presxdent'
public release of transcripts, with pa
tial deletions, of each of the tapes : at i e
sue here. In light of the Presxdents ac--— "
tion we reqnested the Select Gommxf.tee
to file a supplemental memorandum stat- ,
ing whether the Committee . “has .a.
present sense of need for the materials =
subpoenaed” and, if so, in what speeiﬁe
respects the transcripts now available to
the Committee, and to the public gener-
ally, are deficient in meeting that need™,
In its response to this order, the Com-
mittee states, first, that it geeds: access - -
to the tapes in order to venfyﬁ,

- SENATE §!

however, the origina
five tapes snb)ect t
subpoena have been
President - to the Dis
ant to tl[at “Court’s o:
in the 13’ sttnct (
Thus, as the=Comn
knowledged . at “oral
poena now apphes ()]
the tapes that remai
possesmon ~This bei
Committee "would K
measure, the sa.me 1
tion with respect t
tapes a"s’i't clauns
the transcnpt& =
The Comnnttee al
portions’of the com
deleted from.the tr:
tions that they con
lated to Watergate
Presidential action,
the tapes played
equipment, portions
designate as “inau
derstood. _ Finall
argues that inflect.
that the itapes wo
pensable.-to a corre
conversations. T
however, shown m
materials deleted
may possibly have
vance to the subje
and to the areas in
legislation. It poi
islative decisions t
be made without
uniquely-eontaines
out resolution “of
the transcnpts m
portantly, perhaps
guities relate" to I
tions, ‘there iz 1
findings of the H
Judiciary and, ev
Representatives i
inconclusive or l¢
Select Commitie
cess of its own.’

40. See Iz;-re Gr
Tecam -to. Nixon
1973).
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= T Cite as 408 F.2d 725 (1974)

however, the originals .of four of the
five tapes subject to’ the‘“CommJttees
subpoena have been transmlfteil by ‘the
President to the-District Court, pursu-
ant to that Court’s order,“’ and are now
in the #District® ?,Coutt’sﬁ pmesswn-

1Iv.

In approaclung our Judxcxal functl
we have no doubt t.hat “the Commxttee
‘has performed and w1ll continue to per-
form™its. dutles fully m t.he service of
_the nationZ: We: must, however, consxder

Thus, as  the*Committee’s;veounsel™ ac=the nature of its need ‘when” we ‘are 7" i

knowledged -at oral argnment. ‘the. sub-
poena now. apphes only to;the coples of
the tapes that remain. in: the Ptesxdent s
possessmn. _This being so, however, the
Committee ~would " encounter, ‘it

measure, the same problem of verxfxca-

. called upon in the first such ¢ase in our

history, to exercise the equlty power of a_

court at the request of a congressxonai
committee, in. the form of a Judgment
that “the Presxdent must dxsclose to the
Commlttee records of conversatlons be-

tion with respect to four of the five i tween himself and his principal aides.

tapes as it- clam now to confront m —

the transcnpts

deleted from ‘the transcrxpts, with nota-
tions that-they contain. materlal “unre-
lated to’ Waterga " or  *unrelated to
Presidential - action, ”41_gnd- that, were
the tapes played on highly sensitive
ek,,xpment, portlons that the transcnpts
desxgnate as “maudxble’*’ ‘might be uh-
derstood.” Flnally the Commlttee
argues that inflection and tone ‘of voice
that the tapes would supply are indis-
pensableto a correct *eonstruction of the
conversations. - The «Commxttee has,
however, shown no more than that the -
~materials- deleted from the transcnpts
may poasibly have some “arguable rele—

vance to the subjects it has. mvestlgated 2

~We. conclude that the need demonstrated

== |

br the “Select Commxttee m the pecuhar =1

the House Jud1c1ary ‘Committee, is too
attenuated and too tangential to’ Cits |
functmns to permit a judicial Judgment
that the President is required to comply

with the Committee’s subpoena. We |
|

therefore affirm the order -dismissing
the Committee’s action without preju- |

dice, “although “on grounds that differ
from. those announced by the Dlstnct
Court.

Affirmed.

s - 3 v,— -.me

'vp.-.-\,,

N,

rlng) : % E
=1 concur -in the result reached by the

and to the areas in which S may pmpose‘foregomg opinion but have some addx

leglslatlon. It points. to no specxfxc leg;
islative decisions that cannot” respons:bly

be made without¥access to materials
uniquely contained in the tapes or with=

out resolution of the. ambxgumes that

the transcripts may contain.” More im<

portantly, perhaps, insofar-as such ambn—

guities relate to the President’s own ae="

tions, there is no indication that the
findings of the House Committee on the
Judiciary and, eventually, the House of.
Representatives itself, are so likely to be
inconclusive or long -in coming that the
Select Committee needs 1mmedxate “ac-
cess of its own.
£ Ao ’»«c g&e{ s ,,‘,_.“ ,(,3

40 Ses In re Grand Jary Subpsenn Duces
Tecum -to Nixon, 360 F.Supp. 1 (DDC’
1973).

S

tional comments.
-~ As I argued m dlssent ‘in Nxxon V.

‘Sirica, 159 U.S.App.D.C. 58, 87-120, 487
(1973), the President, e |

F.2d 700, 729-7
as distinct from the eéxecutive estahllsh-

ally founded pnvxlege enabling him to

protect the confidentiality of confer-
‘ences with his _advisors. Recognition of -
that presxdenhal privﬂege would dispose
of the demands made by the instant sub-

poena, but faxlmg majority consensus on

MacKINNON : Cu'cuxt J udge (concur— :

o, SRS

this point I concur generally'in the rea-

soning of the-foregoing opinion 3s
bracing an’ acc'urate ~analysis an &und
ﬂ
41, Supplemmul Memorandnm of th Senate
Select - Committee in Response % this
Court’s Order of May 2, 1974, at 3.

FORH
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& application of the pnnc:ples estabhshed %
'--.fi - in Nixon v. Sirica, ~ This: position evxv- S
4 dences ino -retreat from my prevwnsly
3 x 5 ‘.expresaed views on' the force;evahdlty
=" and impértance of congressional subpoe-
_nas, id. at 95-86,:487 F.2d at 737-738,
3 nor‘)does 1t reﬂect a comparatxvely higher
‘esteem for judmal subpoenas. - Rather, -
my eoncurrenee today is premlsed on the
: basxc proposxtxon “that enforcement o
?‘g aﬂy"'subpoena, whether ‘congressional or |
judncxal depends m the first instance * District'of Columbxa Clrcuit.’
» § _ upon _an assessment of the immediate g vk ‘ArguedOCt.ao 1%'353, 4
®s nrpnle,,object and need whxeh prompt- oG R

TR v ok e T
& "i‘l“.UnIted ‘States Court of App

ad its issuance.. j;l:lms, ‘even though rec- ot k w May 24:;197;5‘
i ognizing that’ thelegxshtxve fanction is e S ST
4% no less important than the prosecutorial, = Th&F:dfr?;i Commﬁiw‘thomw

e «fazve that the Senate Committee has mission denied corporate applican
PR ( 3 fuled to demonstrate a present need of phcatxon f°¥ authority to, co
} AT sufficient urgency to overcome even the operate a ox;e-way radio»papn - :t'ii
- qualified presidential pnvﬂege recog-  and _the gorporate 3 hcnnt appe.
-M  nized by fhemaJority in Nixon & Smca. The Coutt °fa Appeals lhc innon, e .
Addxtxonally, ‘while T would not’ eharac cuit Judge, held that the Federa! Cm
terize the Senate Committee’s need as muynications Commission validly, cuub-
erely cumulative,” it bears particular . ed its discretion in piercing the corpors
_emphasis that legislation lnvolvee a co- vexl of corporation apphuﬁt“'" \ i
* eperative effort of both the House ‘and_ pand radio-paging c
”the Senate, that the House Committee on  ¢he corporate apphcantand m indlvid
 Judiciary _already _ possesses the- owner-. as_ one applxcant. mgah
¥ecordings sought here, and that these granting the | individual.applh
materials more ‘than likely-: eventually plication.
“will be. released to the public. b

3
-

ax—ﬁ

: Affmned

sﬁv iai Cr o LR
i%?WILKEY Clrcult Judge '(eoncur-‘“

:inz)*‘ : _..»‘,—:- 5 ¢ v

”'::u my o;:ml analysu our loglca! first fon vahdlxﬁf

ion d be “that the constitu-

. tional pnncxple of separation of powers :ogl?;;ziat:: ::rmg;%:ﬂ e
~makes the issue here a political question * ing. chanpel i mtm‘ ¥ "‘#‘.
and tHerefore not justiciable (Baker Y- . applicant and _itsindividual
Carr, 369 U.S.7186, 82 S.Ct. 691, 7 . one applicant,_ and'm -

: Ed 2d‘ 663 (1962) H Pawell V. MC- mdxwdua.l app]m P an
L¥a.24 491 (1968), and Nixon v. Sinca, US,CA. §J51 et -
150 U:S.App.D. C 120157, 487 F.2d 700, = _
762799 (1973) . (Wilkey, J.,_dissent- . 1 W ti,': ;

® . ing)); however, I agree that, taking caé?ms Commission
k & 5 the majority opinion in Nixon v. Sirica equitable distribution of radh
= as still prevailing, Chief Judge Bazelon's the Communicatio W

opinion is likewisé a sound basis for thé the gengnr ‘publi "#oﬁet

action we take, and I therefore. join ers. Commuﬁ:"&‘honaﬁc! ':fgﬂ' i

therein without further reservation. et seq., 47 %&A § 15Let

Sl

% ﬁ*v- SR
-

3. Telecommunica

When one aj
two available fr
qualified applicai
eral Communica
grant one freque.
matter of sount
tions Act of 193¢
§ 307(b).

4. Corporations €

A corporate
garded in the in’
ience, fairness ar

3. €orporzations €

Substantial
applicant was wt
vidual who was
manager of the ¢
: Jividual
from the same
that was substa
corpuruation’s suj
eral Communie
oo the corpor
urder to carry o
munications Acl
cient and equital
service in alloca
channels for pag
cations Act of 1
A. § 307(h).
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1. Courts ®385(1V1) :
Supreme -Court granted special
prosecutor’s petition and President’s re-
sponsive cross petition for certiorari be-

Richard M. NIXON, Presﬁentgftho fore judgment with respect to Presi-=
United States, of & &~ dent’s appeal to Court of Appeals from.

, district court’s orders denying motion to
~_quash. subyoena directing President to
"-produce- certain tape recordings and doc-
. ‘uments; relating--to conversations. with
L aides. and ‘advisors for use - in pendmg
crumnaL prosecution, and denymg mo--
- tion-to expunge- ‘action of federal gran
“jury  naming: President as unindicted
coconspuator becansa of public impor

UNITED STATES,. PéEﬁE:iér,

Richard M. NIXON, Presulent ot t.he

their prompt resolution. 28 U.S.CIA. §
Al 1254(1). 2101(E), Supreme Conrt Rules,
Prosecution of forme g0 _rnment rule 20 SRS S
. officials and presidential- campaign offi-
fcials for conspiracy to defraud. United
EStates and to obstruct Justxce;» and for..-
{other offenses, wherein specxalwprosecu-
‘tor caused third-party subpoena: duces
itecum to be issued directing the me-‘
}dent to produce tape recordmgsa.nd doec-;
mmenta relating to conversations with _
'aides- and advisors. The United: States
 District Court for the District of Colum-
'bia, denied the President’s? ”?‘tiot_x» to
iquash snbpoena, ——F.Supp.-—=;-and :
‘appeal’ was taken, - Certiorari  before
‘judgmeént: was granted to bnng' matter
before Supreme Court before. dxsposxtlon
by -Court of Appeals.” The: tSupreme
Court, Mr. Chief Justice’Burger; held  vail; accordingly, cross petition for cer
;that dispute was justiciable;  that Dis- tiorari. before judgment was dxsmxssed‘
't‘nct Court was not shown'to-have erred :_,T:as 1mprm6entlr gra.nted e
fin determining that special: prosecutor’s ST
ishowing of relevancy, adm:ssibihty, and
specificity was sufficient to- warrant is-
suance of order; and that _Presuient.’
generalized interest in confidentiality,
unsupported by claim of need to protect
military, diplomatiec, or sensitive nation-
al security secrets, could not.prevail-
against special prosecutor’s demonstrat-
ed, specific need for the tape recordmgs
and documents.

Criminl.l Law @1131(2) iz .;

" Resolution of whether fem grand.
jury-acted within its authonty in ‘nam:
ing Presxdent -as unindicted coconspir~-
ator, ‘raised’ ’by President’s cross’ pe—=
tition= for*cerhoran before Judgmen

cléxm ot absolute executive: pnvﬂege a
to tape recordmgs and documents’ rela
- ing to his-conversations with aides-an
advisors: subpoenaed by special prosecu—
tor for pendmgk prosecution was: to'pre-

3. Courh 35405(12.1) 77
' Finality; requirement of statute
_lating to appeals to Courts of Appeals-
from final decisions of district courts

embodies strong congressional policy
against piecemeal reviews, and against.
obstructing or impeding ongoing judicial -
-proceeding by interlocutory appeal 28
U.S.C.A. § 1291.

4. .Courts €=405(12.1)

Finality requirement of statute re-
lating to appeals to Courts of Appeals-
from final decisions of district courts-
ordinarily promotes judicial eificiency

a

Affirmed. SE

Mr. Justice Rehnquist did-not-par-
ticipate. : et

pEs

UNI

and hastens ultimate terminatio
gation., 28 U.S.C.A. § 1291.

5. Criminal Law €>1023(2)
Order of district court r
President -to produce, for in
inspection, tape ‘recordings: ar
ments relating ‘to* conversatii
aides and advisers subpoenaed b
prosecutor for useg in pending
‘prosecution was final- and ap
even though orders reqmrmg pr
are not. ordxnan!y appealable
C.A. § 1291. = % :

Conrts &3385(1%) £
-~ Where district. court order;
reqmsxte fmahty tor appea!- to-
Appeals, and appeal was.timely :
other- procedural requxrementa W
appeal was properly *in Cour'
peala at. time- of ﬁhng of peti
cert:oran before Judgment, and
Coutt thus - “had Jurxsdxctxon~
upon grantmg- of petltlon 28
§ 1254(1)~ ‘ - (a3 23

Consﬁhxﬁoml Law @76
*=Executive Branch has. exch

thonty and absolute dmcretlon 1

e Mere assemon of claun oi
branch’ dmpnte"‘ does. not- opera:
feat. 1urlsd1ctlon* 3ust1c1ab1hty
depend on such a surface mquu-y
s-w_ Rt vi{"“
oom g0 o
-+ - Courts must. loolk behmina
symbohze parttes-—to detemxne
justiciablesi case  or ' controw
presented, R S s

Crimlnal Law: @839(2) £

So long as Attorney Genera
lation vesting authority in speei
cutor was extant, it had force
Executive Branch was bound-b;
United States as sovereign com
three branches was bound to res
enforce it.

‘%. In constitutional sense, e
s?\ means more than disagreen

3 2 T -
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CA§ 1291,

.whetherto prosecute case..
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and hastens ultimate termi_nation of liti-
gation. 28 U.S.C.A. § 1291

5. Crimlna.l Law @:1023(2)
Order of distriet court.f‘_-réquiring
President to produce,w_ camera

inspection, tape recordings;. and__dacu-

.ments relating ‘to: conversatxon with

a.\des and advisors subpoenaed by special
prosecutor for use in pending”criminal
proaecutlon was final: and' appealable,- -
even-though orders requiring -production
are not ordinarily appealable. - 28 U.S:

mﬁWhere distriet court order: possessed
reqmsxte finality for. appellzw Court of
Appeals, and appeal wa&tmely filed and
other procedural requlrements were met,
appeal was properly “in’”’_ Court of Ap-
peals at time of filing of petition for
certiorari hefore judgment, and Supreme
Court, thus had Junsdxctlon of cause
upon- granting of petmon.. 28 U.S.C.A.
§ 1254(1) -

¢ Executive Branch has-exclusive auf
thont.y and absolute dxscretlon to declde

Qe Mete assertion of claxm, of “mtra—
branch’ dispute” does not-operate to de-
feat‘]nnsdlctlon, Justxcxabxhty does not
depend on such a surface mqmry.

Courts =300

=~ Courts must look: behmd names that

sjinbohze parties to determine: whether
justiciable case - or: controversy is
presented. A e

%

10. Criminal Law @639(2)

....S0 long as Attorney General’s regu-
lation vesting authority in special prose-
cutor was extant, it had force of law,
Executive Branch was bound by it, and
United States as sovereign composed of
three branches was bound to respect and
enforce it. )

11. Courts €300 g
~In constitutional sense, “‘controver-
s8y”” means more than disagreement and

. Cnm Proc._
' m Criminal Law e=ez7.5(4)‘ :

conflict; rather it means kind of contro-
versy courts traditionally resolve.

: §ée publication Words and Phrases
® for other judicial constructions and
deﬁniﬁons.

12. Criminal Law €=627.8(6) :
Speclal ‘prosecutor had standmg to
seek - Jud‘ cial enforcement of subpoena
requmng *President to produce tape™
recordmg's and documents relating to
-conversations with aides and advisors

- for-usé'} ux»pendmg criminal prosec»utxon;:

.~ Dispute:. between,speexz ..prosecutor

and President with respect:to production’
cof tape recordings and documents: relat-
'ing To- President’s conversations: with

< axdes and advisors, for: use- urpendmg

canprosecutlon, was - justiciable,:
even-though both parties were-officers
of Executxve Branch U.S;C.A;Qonst;

art3 &

"quashed in cnmmal case if thexr produc- :

tlon would be unreasonableior oppres«:"—
~give: but« not. othems&.

= Subpoena- duces. tecum. in- cnmmal
case is not intended to provide means of:
discovery=> Fed.Rules- Cnm.Pmc:frule

17(0), 18- US.CA: S

16. Crimiinal Law e=627.5(4) ¥ie
Subpoena duces tecum in criminal
case is intended to expedite trial by pro-

‘viding- time- and ‘place before trial for

inspection of subpoenaed materials.

7. Criminal Law €=627.8(3)

In order to require production of
documents prior to criminal trial, party
moving for subpoena duces tecum must.
show that documents are evidentiary
and relevant, that they are not-otherwise
procurable reasonably in advance of trial
by exercise of due diligence, that party
cannot properly prepare for trial with-
out such production and inspection in
advance of_trial, that failure to obtain
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such inspection may tend unreasonably
to delay trial, and that application is
made in good faith and is not intended
as general “fishing expedition.” Fed.
Rules Crim.Proe. rule 17(¢), 18 U.S.C.A.

18. Criminal Law
e&=827.5(4), 621.6(2), 627.8(4)

Where tape recordings and docu-
ments relating to President’s conversa-
tions with aides and sdvisors were una-
vailable except from President, there
was likelihood that each tape contained
conversations  relevant to _offenses
charged, there were valid potential evi-
dentiary uses for material in addition to
possible impeachment of witnesses in
pending criminal proseéution, and possi-
ble transcription of tapes might take

significant period of time, district court”

properly authorized issuance of subpoe-
na duces tecum to compel production,
subject to in camera inspection, for use
by special prosecutor in pending crimi-
nal prosecution of former government
officials and presidential campaign offi-
cials for conspiracy to defraud. United
States and to obstruct justice, and for
other offenses. Fed.Rules Crim.Proc.
rule 17(c), 18 U.S.C.A.

18. Criminal Law €2412(1)

Hearsay rule does not automatically
bar all out-of-court statements by de-
fendant in criminal case:

0. Criminal Law €2412(1)

Qut-of-court statements by defend-
ant are declarations that surmount
objections based on hearsay rule, and at
least as to declarant are admissible for
whatever inferences might be reasonably
drawn.

21. Criminal Law €>2423(1), 427(2)

Declarations by one defendant may
be admissible against other defendants
upon sufficient showing, by independent
evidence, of conspiracy among one or
more other defendants and declarant and
that declarations at issue were in fur-
therance of that conspiracy.

22. Criminal Law €=427(5)
Under coconspirator exception to
hearsay rule, there must as preliminary

matter be substantial independent evi-
dence of conspiracy, at least enough to
take question to_jury.

23. Criminal Law €=736(1)

Whether there is substantial inde-
pendent evidence of conspiracy necessary
to reception of testimony under cocon-
spirator exception to hearsay rule is
‘question of admissibility of evidence to
be decided by trial judge.

24. Criminal Law €=423(4), 427(2)
~~ Declarations of unindicted cocon-
spirators may be admissible against

named defendants upon sufficient show- 4

ing, by independent evidence, of conspir-
acy among one or more defendants and
declarant, and that declarations at.issue

- were in furtherance of that conspiracy.

25. Witnesses €23311;

Recorded conversations may be ad-
missible for limited purpose of impeach-
ing credibility of any defendant who tes-

tifies or any other coconsplrator who
testifies. '

26. Criminal Law €56271.7(4)

Generally, need for evidence to im-

peach witnesses is insufficient to re-

“quire its production in advance of trial.
~ 27. Criminal Law €2627.5(2)

Enforcement of pretrial subpoena
duces tecum must necesgarily be commit-

ted to sound discretion of trial court in - %%
criminal case, since necessity for subpoe- 753

na most often turns upon determination
“of factual issues. v

28. Criminal Law €1153(2)

Without determination of arbitrari- 7

ness or that trial court finding was
without record support, appellate court
will not ordinarily disturb finding that
applicant for subpoena duces tecum com-
plied with federal criminal rule. Fed.
Rules Crim.Proc. rule 17(c), 18 U.S.C.A.

9. Criminal Law @1134(1)

Where subpoena duces tecum is di=
rected to President in criminal casey :éaﬁ#
- pellate review should be particularly~me-
ticulous to insure that standards of:fed-
eral criminal rule have been correstly
applied, in _ deference to coordinate

Sk
.‘Li'\‘ D

A '4;'}.;'
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AR Sl g
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branch of government. Fed.Rules
Crim.Proc. rule 17(c), 18 U.S.C.A.

30. Constitutional Law €250

In performance of assigned consti-
tutional duties, each branch of govern-
ment must initially interpret Constitu-
tion, and interpretation of its’powers by

- any branch is due great respect from

others. i

31. Constitutional Law =67

It is emphatically the province and
duty of the Judicial Department to say
what the law is.

32. Constitutional Law €67

". Supreme Court has authority to in-
terpret claims of other branches with re«-
spect to powers alleged to derive from
enumerated powers. !

33. Constitutional Law 72

Notwithstanding deference each
branch must accord others, judicial pow-
er can no more be shared with Executive
Branch than President can share with
judiciary veto power or Congress share
with judiciary power to override presi-
dential veto.

34. Constitutional Lm T2 -
Judicial power under Constitution

extended to President’s claim of absolute-~"

privilege with respeet to tape recordings '

‘and documents relating to conversation

with aidés and advisors, subpoenaed by
special prosecutor for use in pendmg
criminal prosecutions.

35. Constitutional Law €72

Silence of Constitution with respect -
to executive privilege as to President’s
communications with aides and advisors
was not determinative of whether claim
of privilege had constitutional basis.

36. Constitutional Law €72

Neither doctrine of separation of
powers nor need for confidentiality of
high level communications can, without
more, sustain absolute unqualified presi-

dential privilege of immunity from judi-
cial process under all circumstances.

37. Constitutional Law 72
Legitimate needs of judicial process
may outweigh presidential privilege.

88. Constitutional Law €72

Right and duty of judiciary to de-
termine whether legitimate needs of ju-
dicial process outweigh presidential
privilege does not free judiciary from
according high respeet to representa-
tions made on behalf of President.

39. Constitutional Law €76

Presidential communieations-. are
presumptively privileged,.and such privi-
lege is fundamental to operation of gov-
ernment and inextricably rooted in sepa-
ration of powers under Constitution.

40. Criminal Law €=627.5(1)
Need to develop all relevant facts in
adversary system of criminal justice is
fundamental and comprehensive; ends
of criminal Justlce would be defeated if
judgments were to be founded on partial
or speculative presentation of facts.

41. Criminal Law €2627.5(1)

Integrity of eriminal justice system
and public confidence in system depends
on full disclosire of all facts within

: framework of rules of evidence.

42. Criminal Law €=627.5(1, 3)

~ To insure that justice is done, it is
imperative to function- of court that
compulsory process be available for pro-
duction of evidence needed either by
prosecution or by defense.

43. Criminal Law @627.5(6)

Privileges against forced disclosure
are exceptions to demand for every
man’s evidence and are not lightly creat-
ed nor expansively construed, since they
are in derogation of search for truth.

44. Constitutional Law €76
United States €226
To extent that President’s interest
in confidentiality of communications
with aides and advisors relates to effec-
tive discharge of President’s powers g
is constitutionally based.
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45. Constitutional Law €266(1)
Criminal Law €2662(1)
Right of defendant to production of
all evidence at criminal trial has consti-
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leged and to-require special prosecutor.
to demonstrate that presidential materi-
al was essential to justice of pending
criminal case.

tutional dimensions. US.CA.Cmf._ 51. Criminal Law €=627.8(4)

Amends. 5, 6. 4__-‘

48, Constitutional Law W(l)

Criminal Law @662(1}

Witnesses &2(2) .« o

It is manifest duty of courts to vm—

dicate guarantees of confrontation, com-
pulsory process, and due process clauses,...
and to accomphsh that.it is essential ~
that all relevant and admissible evidence~-
be produced. U.S. C.A Const. A.mends 5,
6. P 2

C&nsﬁﬁlﬁonﬂ st c=zsa(1 5)
When g-ronnd for- asserting execu-

o= hve privilege as to aubpoenaed materials
- sought for use in criminal trial i is- based

only on generalized interest in confiden-
- tiality; it cannot prevail over-fundamen-
" tal demands of due process of law .in
fair administration-of- én'minal Justlce.

48. Criminal Law 35627-5(3) :
President’s generalized interest in
confidentiality, unsupported by claim of
need to protect military; diplomatic; or
sensitive national security secrets, could

not prevail against ‘speecial -prosecutor’s .

demonstrated, specific” need- for tape
recordings and documents relating %o
conversations with presidential mdes
and advisors subpoenaed. for:.use in:
pending criminal prosecution of former
government officials. and- presidential

~ campaign officials for conspiracy to de-
fraud United States and to obstruct Jus-
tice, and for other offenses.

49, Criminal Law €=6275(6), 627.8(1)

If President to whom subpoena
duces tecum is directed concludes that
compliance would be injurious to public
interest, he may properly invoke claim
of privilege on return of subpoena.

50. Criminal Law €=627.8(1)-

Upon invocation of claim of privi-
lege by President to whom subpoena
duces tecum had been directed, it was
* duty of district court to treat subpoe-
naed material as presumptively privi-

District court, _upon determmmg
that sufficient showmg had béen made
to rebut presumption of executive privi-
lege  with respeet to presidential tape
recordings and documents subpoenaed by
‘special prosecutor, properly ordered in
camera examination of subpoenaed mate-
nal =

52. Criminal Law €=6273(4)
-Upon district “court’s in camera

: inspection of presidential tape .record-
“ings and documents, subpoenaed by spe-

cial prosecutor.for use in pending crnm-
nal prosecution, statements meeting test

of admissibility and relevance were to be

isolated and all other materials ex-
.-cised, but district court was not limited

to representations of specxal prosecutor;'

as to evidence sought by subpoena.

" 53. Criminal I.sw @62’!.8(4) L

- .In camera inspection of evidence is
- procedure calling for scrupulous protec-
- tion .against any release ‘or publication
of material not found by court probably
admissible” in evidence- and relevant to
issues of trial for which it is sought. - .

54. United States €26 y

It is necessary in public interest to
afford presidential confidentiality great-
est protection consistent. with fair ad-

“ministration of justice..

55. Criminal Law ©=627.8(4)
District court, upon determining
that presidential tape recordings and

documents or portions thereof should not-

be released to special prosecutor under
subpoena duces tecum for use in pending
criminal prosecution was to return mate-
rial under seal to its lawful custodian.

56. Criminal Law 1192

Where matter came before Supreme.

Court during pendency of criminal‘Tyest o 2, s

ecution and it was represented that time
was of the essence, it was apprgpriate
that Supreme Court’s mandate  issue
forthwith.

. dent and others.
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Following indietmen
tion of federal statutes
members of the White F
cal supporters of the Pn

cial Prosecutor filed :

Fed.Rule Crim.Proe. 17(
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Syllabus *

Following indictment alleging viola-
tion of federal statutes by certain staff
members of the White House and politi-
cal supporters of the President, the Spe-
eial Prosecutor filed a motion under
Fed.Rule Crim.Proc. 17(c) for a subpoe-
na duces tecum for the production be-
fore trial of certain tapes and documents
relating to preclsely identified conversa-
tions and meetings betweéen the Presi-

ing executive pnvxlege, filed a motion to
guash the subpoena The = District
Court, after treating the subpoenaed

concluded that the Special Prosecutor
had made a sufficient showing to rebut
the presumption and that the require-
ments of Rule 17(c) had been satisfied.

an in camera examination of the subpoe-
naed material, having rejected the Presi-
dent’s contentions (a) that the dispute
between him and the Special Prosecutor

lacked authority to review the Presi-

The court stayed-its order pending ap-
pellate review, which the President then
sought in the Court of Appeals The

President filed a cross-petition for such

(No. 73-1834) The Court granted both
writs. Held: =

1. The District Courts order -was
appealable as a “final” ‘order under 28 U.
S.C. § 1291, was therefore properly “in”
the Court of Appeals when the petition
for certiorari before judgment was filed
in this Court, and is now properly be-
fore this Court for review.. -Although
such an order is normally not final and
subject to appeal, an exception is made
in a “limited class of cases where denial

*The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter-of Decisions for the conve-

was nonjusticiable -as an “intra-execu-
tive” conflict and (b) that the judiciary "

dent and others. ‘The President, claim—

material as  presumptively pnvxleged e

The court thereafter issued an order for

dent’s assertiom of executive privilege.

Special Prosecutor then filed in this
Court a petition.for a writ ‘of certiorari -
before judgment (No. 73-1766) and the

a writ challengmi the grand-jury action

of immediate review would render im-
possible any review whatsoever- of an
individual’s claims.” * United States '

Ryan, 402 U.S. 530, 533, 91 S.Ct. 1580,

1582, 29. L.Ed.2d 85.. Such an exceptxon
is proper in the unique circumstances of"
this case where if would be inappro-
priate to subject the President to the
procedure of securing review by resist--
ing the order and inappropriate to re-

‘quire that the District Court proceed by

a traditional contempt citation in order
to- provide appe!late _review. Pp.
3098-3099.

2. The dispute between the Special
Prosecutor and the President presents a
justiciable controversy. Pp. 3099-3102.

(a) The mere assertion of an “in-
trabranch dispute,” without more, does
not defeat federal jurisdiction.- United -
States v. ICC, 337 U.S. 426, 69 S.Ct.
1410, 93 L.Ed. 1451. P. 3100.

(b) The Attorney General by regu- ;

“lation has conferred upon the Special
~ Prosecutor unique tenure and authority

to represent the United States and has
given the Special Prosecutor explicit
power to contest the invocation of execu-
tive privilege in - seeking -evidence
deemed relevant to the performance of
his specially delegated duties. While the
regulation remains in effect, the Execu-
tive Branch is bound by it. Accardi-v.
Shaughnessy, 347 U.S. 260, 74 S.Ct. 499
98 LEd 681. Pp. 3100—310" 9%

(¢) ‘The action of the Speclal Prose-
cutor within the scope of his express au-
thority seeking specified evidence pre-

Tliminarily determined to be relevant and

admissible in the pending criminal case,
and the President’s assertion of privi-
lege in opposition thereto, present issues
“of the type which are traditionally jus-
ticiable,” United States v. ICC, supra,
337 U.S., at 430, 69 S.Ct., at 1413, and
the fact that both litigants are officers
of the Executive Branch is not a bar to
justiciability. P. 3102. ;

nience of the reader. See United Stafés v.
Detroit Timber & Lumber Co., 200 US: 321,
337, 26 8.Ct. 282, 287, 50 L.Ed. 499. )
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3. From this Court’s scrutiny of
the materials submitted by the Special
Prosecutor in support of his motion for
the subpoena, much of which is under
geal, it is clear that the District Court’s
denial of the motion to quash comported
with Rule 17(c) and that the Special
Prosecutor has made a sufficient show-
_ ing to justify a subpoena for production
before trial. Pp. 3102-3105.

4. Neither the doctrine of separa-
tion of powers nor the-generalized need
for confidentiality  of - high-level com-
munications, ‘without more, can sus-
tain an absolute unqualified presiden-
tial privilege of immunity from judicial
process under all eircumstances. See,
e. g., -Marbury v. Madison, 1 Cranch
137, 177, 2 L.Ed. 60; Baker v. Carr,
369 U.S. 186, 211, 82 S.Ct. 691, 706, 7
L.Ed.2d 663. Absent a claim of need
to protect military, dnplomatlc, or sensi-
tive national security secrets, the con-
fidentiality of ~presidential "communi-
cations is not significantly diminished
by producing -material, for a criminal
trial under the protected conditions
.of in camera inspection, and any ab-
solute executive privilege under Art.
II of the Constitution would plainly con-
flict with the functiom of the courts un-
der the Constxtutxon _ Pp. 3105-3107.

5. AJthough the courts” wxll afford
the utmost deference to presidential acts
in the performance of an Art. II' func-
tion, United States v. Burr, 25 Fed.Cas.
pp. 187, 190, 191-192 (No. 14,694), when

a claim of presidential privilege as to

materials subpoenaed for use in a crim-
inal trial is based, as it is here, not on
the ground that military or diplomatic
secrets are implicated, but merely on the
ground of a generalized interest in con-
fidentiality, the President’s generalized
assertion of privilege must yield to the
demonstrated, specific need for evidence
in a pending criminal trial and the fun-
damental demands of due process of law
in the fair administration of justice.
Pp. 3107-3110.

6. On the basis of this Court’s ex-

amination of the record, it cannot be con-
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{
cluded that the District Court erred in
ordering in camera examination of the
subpoenaed material, which shall now
forthwith be transmitted to the District
Court. P. 3110. 4

7. Since a President’s communica-
tions encompass a vastly wider range of

sensitive material than would be true of

an ordinary individual, the public inter-
est requires that presidential confiden-
tiality be afforded the greatest protec-
tion consistent with the fair administra-
tion of justice, and the District Court
has a heavy responsibility to ensure that
material involving presidential conversa-
tions irrelevant to or inadmissible in the
criminal prosecution be accorded the
high degree of respect due a President
and that such material be returned un-
der seal to its lawful custodian. Until
released to the Special Prosecutor no in
camera material is to be released to any-
one. Pp. 3110-3111..

No. 73-1766, -—— F.Supp. —, af-

firmed;- No. 73-1834, certiorari dis-

missed as improvidently granted.

Leon Jaworskl and Philip A. Laco- -
vara, Washmgton D C., for Umted
States. :

‘James D. St. Clair, Washington, D s
for the President:
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Mr. Chief Justice BURGER dehvered k.

the opinion of the Court.

[1,2] These cases present for review

the denial of a motion, filed on behalf of
the President of the United States, in
the case of United States v. Mitchell et
al. (D.C.Crim. No.- 74-110), to quash a
third-party subpoena duces tecumy issued

by the United States District Court for 9

the District of Columbia, pursuant to
Fed.Rule Crim.Proc. 17(¢). The subpoe-
na directed the President to produce cer-
tain tape recordings and documents re-
lating to his conversations with aides
and advisers. The court rej the
President’s claims of, absolute gxeb@tsy
privilege, of lack of jurisdi¢tfon, and of
failure to satisfy the requirements ofz

Rule 17(¢). The P
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Rule 17(c). The President appealed to
the Court of Appeals. We granted the
‘United States’ petition for certiorari be-
fore judgment,® and also the President’s
responsive cross-petition for certiorari
before judgment,® because of the public
importance of the issues presented and
the need for their prompt resolution —
US. —, —, 94 S.Ct. —, —, 40 L=
Ed.2d — (1974).

On March 1, 1974, a grand jury of the
United States District Court for the
District of Columbia returned an indict-
ment charging seven named individuals 3
with various offenses, including conspir-
acy to defraud the United States and to
obstruct justice. Although he was not
designated as such in the indictment, the
grand jury named the President, among
others, as an unindicted coconspirator.t
On April 18, 1974, upon motion of the
Special Prosecutor, see n. 8, infra, a sub-
poena duces tecum was issued pursuant

I. See 28 U.S.C. §§ 1254(1) and 2101(e) and

our Rule 20. See, e. g. Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 937, 579, 584,
T2 8.Ct. 775, 863, 863, 96 L.Ed. 1345, 1153
(1952) ;~TUnited States v. United Mine Work-
ers, 329 U.S. 708, 709, 710, 67 S.Ct. 359,
373, 485, 91 L.Ed. 616, 617, 618 (1946), 330
U.S. 258, 269, 67 S.Ct. 677, 684,91 L.Ed.
884 (1847); Carter v. Catter Coal Co., 298
U.S. 238, 56 S.Ct. 855, 80 L.Ed.. 1160
(1936) ; Rickert Rice Mills v. Fontenot, 207
U.S. 110, 56 S.Ct. 374, 80 L.Ed.- 513 (1936) ;
Railroad Retirement Board v. Alton R. Co.,
295 U.S. 330, 344, 55 S.Ct. 758, 760, 79 L.
Ed. 1468 (1935); United States v. Bankers
Trust Co., 294 U.S. 240, 243, 55 8.Ct. 407,
408, 79 L.Ed. 885 (1935). -

2. The cross-petition in No. 73-1834 raised
the issue whether the-grand- jury acted with-
in its aothority in naming the President as a
coconspirator. Since we find resolution of
this issue unnecessary to resolution of the
question whether the claim of privilege is
to prevail, the eross-petition for certiorari is
dismissed as improvidently granted and the
remainder of this opinion is concerned with
‘the issues raised in No. 73-1766. On June
19, 1974, the President’s counsel moved for
disclosure and transmittal to this Court of
all evidenee presented to the grand jury re-
lating to its action in naming the President
83 an unindicted coconspirator. Action on
this motion was deferred pending oral argu-
ment of the case and is now denied.

94 5.Ct.—194%

to Rule 17(c) to the President by the
United States District Court and made
returnable on May 2, 1974. This sub-
poena required the production, in ad-

vance of the September 9 trial date, of

certain tapes, memoranda, papers, tran-

scripts or other writings relating to cer-
‘tain precisely identified meetings be-

tween the President and others® The

-Special Prosecutor was able to fix the

time, place and persons present at these
discussions because the White House
daily logs and appointment records had
been delivered to him. On April 30, the
President publicly released edited tran-
scripts-of 43 conversations; portions of
20 conversatlons subject to subpoena in
the present case were included. On May
1, 1974, the President’s counsel, filed a
“special appearance” and a motion to
quash the subpoena, under Rule 17(c).
This motion was accompanied by .a for-
mal claim of privilege. At a subsequent

3. The seven defendants were John N.- Miteh-
ell, H R. Haldeman, Joiin D. Ehrlichman,
Charles W. Colson, Robert C. Mardian, Ken-
neth W. Parkinson, and Gordon Strachan.
Each- had occupied either a position of re-
sponsibility on the White House staff or the
Committee for the Re-Election of the Presi-
dent. Colson entered a guilty plea_on anoth-
er charge and is no longer a defendant.

4 The ‘President entered a special appearance
in the District Court on June 6 and request-
ed that court to lift its protective order re-
garding the naming of certain individuals as
coconspirators and to any additional extent
deemed appropriate by the Court. This mo-
tion of the President was based on the
ground that the disclosures to the news me-
dia made the reasons for continmance of the
protective order no longer meaningful. On
June 7, the District Court removed its pro-
tective order and, on June 10, counsel for
both parties jointly moved this Court to un-
seal those parts of the record which related
to the action of the grand jury regarding the
President. After receiving a statement in
opposition from the defendants, this Court
denied that motion on Jume 15, 1974 except
for the grand jury’s immediate finding relat-
ing to the status of thie President as an un-
indicted coconspirator. —— U.8. —, 94 8. CL

——, 40 L.Ed.2d — (1974). —

5. The specific meetings and e;)nvtiuhf;us.

are enumerated in a schedule attachhg’ to the
subpoena 42a—46a of the App.
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hearing,® further motions to expunge the
grand jury’s action naming the Presi-
dent as an unindicted coconspirator and
for protective orders against the disclo-
sure of that information were filed or
raised orally by counsel for the: Presi-
dent.

On May 20, 1974, the District Court
denied the motion to quash and the mo-
tions to expunge and for protective or-
ders. — F.Supp. — (1974). It fur-
ther ordered “the President or any sub-
ordinate officer, official, or employee
with custody or control of the documents
or objects subpoenaed,” id., at — to de-
liver to the District Court, on or before
May 31, 1974, the originals .of all sub-
poenaed items, as well as an index and
analysis of those items, together with
tape copies of those portions of the sub-
poenaed recordings for which tran-
scripts had been released to the public
by the President on April 30. The Dis-
trict Court rejected jurisdictional chal-
lenges based on a contention that the
dispute was nonjusticiable because it
was between the Special Prosecutor and
the Chief Executive and hence “intra-ex-
ecutive” in character; it also rejected
the contention that the judiciary was
without authority to review an assertion
of executive privilege by the President.
The court’s rejection of -the first chal-
lenge was based on the authority and
powers vested in the Special Prosecutor
by the regulation promulgated by the
Attorney General; the court concluded
that a justiciable controversy was pre-
sented. The second challenge was held to
be foreclosed by the decision in Nixon v.
Sirica, 159 U.S.App.D.C. 58, 487 F.2d
700 (1973).

The District Court held that the judi-
ciary, not the President, was the final
arbiter of a claim of executive privilege.
The court concluded that under the cir-
cumstances of this case the presumptive
privilege was overcome by the Special
Prosecutor’s prima facie “demonstration
of need sufficiently compelling to war-

6. At the joint suggestion of the Special
Prosecutor and counsel for the President,
and with the approval of counsel for the de-

rant judicial examination in chambers

?”  —— F.Supp.,.at —. The
court held finally, that the Special Pros-
ecutor had satisfied the requirements of
Rule 17(c). The District Court stayed
ifs order pending appellate review on
condition that review was sought before
4 p. m., May 24. The court further pro-
vided that matters filed under seal re-
main under seal when transmitted as
part of the record.”

On May 24, 1974, the President filed a
timely notice of appeal Trom the District
Court order, and the certified record
from the District Court was docketed in
the United States Court of Appeals for
the District of Columbia Circuit. On
the same day, the President also filed a
petition for writ of mandamus in the
Court of Appeals seeking review of the
District Court order.

Later on May 24, the Special Prosecu-
tor also filed, in this Court, a petition
for a writ of certiorari before judgment.
On May 31, the petition was granted
with an expedited briefing schedule, —
U.S. —, 94 S.Ct. 2637, 40 L.Ed.2d —

(1974). On June 6, the President filed,

under seal, a cross-petition for writ of
certiorari before judgment. This cross-
petition was granted June 15, 1974, —
U.S. —, 94 S.Ct. —, 40 L.Ed.2d —
(1974), and the case was set for argu-
ment on July 8, 1974.

I

JURISDICTION

The threshold question presented is
whether the May 20, 1974, order of the
District Court was an appealable order
and whether this case was properly “in,”
28 U.S.C. § 1254, the United States
Court of Appeals when the petition for
certiorari was filed in this Court.
Court of Appeals jurisdiction under 28
U.S.C. § 1291 encompasses only “final
decisions of the district courts.” Since
the appeal was timely filed and all other

procedural requirements were met, the, 8

petition is properly before this Caufit

fendants, further proceedings in the Diy.nct
Court were held in camera. 5

SCal . a0 TRt o
- Gt et e .. 2
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for consideration if the District Court
order was final. 28 U,S C. § 1254(1);
28 U.S.C. § 2101(e).

[3,4] The finality requirement of 28
U.S.C. § 1291 embodies a strong con-
gressional policy against piecemeal re-
views, and against obstructing or imped-
ing an ongoing judicial proceeding by

interlocutory appeals. See, e. g., Cobble-

dick v. United States, 309 U.S. 323,
324-326, 60 S.Ct. 540, 541-542, 84 L.Ed.
783 (1940). This requirement ordinari-
ly promotes judicial efficiency and has-
tens the ultimate-termination of litiga-
tion. In applymg this principle to an
order denying a motion to quash and re-
quiring the production of evidence pur-
suant to a subpoena duces tecum, it has
been repeatedly held that the order is
not final and>hence mnot appealable.
United States v.. Ryan, 402 U.S. 530,
532, 91 S.Ct. 1680, 1581, 29 L.Ed.2d 85
(1971) ; Cobbledick v. United States,
309 U.S. 323, 60 S.Ct. 540, 84 L.Ed. 783
(1940) ; Alexander v. United States, 201
U.S. 117, 26 S.Ct. 356, 50 L.Ed. 686
(1906). This Court has

“consistently held that the necessity
for expedition in the administration
of the criminal law justifies putting
one who seeks to resist the production
of desired information to a choice be-
tween compliance with a trial court’s
order to produce prior to any review
of that order, and resistance to that
order with the concomitant possibility
of an adjudication of contempt if his
claims are rejected on appeal.” Unit-
ed States v. Ryan, 402 U.S. 530, 533,
91 S.Ct. 1580, 1582, 29 L.Ed.2d 85
(1971).

The requirement of submitting to con-
tempt, however, is not without exception
and in some instances the purposes un-
derlying the finality rule require a dif-
ferent result. For example, in Perlman
v. United States, 247 U.S. 7, 38 S.Ct.
417, 62 L.Ed. 950 (1918), a subpoena

7. The parties have suggested this Court has
jurisdietion on other grounds. In view of
our conclusion that there is jurisdiction un-
der 28 U.S.C. § 1254(1) because the District

had been directed to a third party re-
questing certain exhibits; the appellant,
who owned the exhibits, sought to raise
-a claim of privilege. The Court held an
order compelling production was appeal-
able because it was unlikely that the

“third party would risk a contempt cita-

tion in order to allow immediate review
of the appellant’s claim of privilege.
Id., at 12-13, 38 S.Ct. at 419-420. That
case fell within the “limited class of cas-
es where denial of immediate. review
would render impossible. any review
whatsoever of an individual’s claims.”
United States v. Ryan, supra, 402 U gy
at 533, 91 S.Ct., at 1582,

5, 61 Here too the -traditional con-
tempt avenue to immediate appeal is pe-
culiarly inappropriate due to the unique
setting in which the question arises. To
require a President of the United States
to. place himself in the posture of diso-
beying an order of a court merely to
trigger the procedural mechanism for
review of the ruling would be unseem-
ly, and present an unnecessary occa-
sion for constitutional confrontation be-
tween two branches of the Government.
Similarly, a federal judge should not be
placed in the posture of issuing a cita-
tion to a President simply. in order to
invoke review. The issue whether a
President can be cited for contempt
could itself engender protracted litiga-
tion, and would further delay both re-
view on the merits of his claim of privi-
lege and the ultimate termination of the
underlying criminal action for which his
evidence: is sought. These considera-
tions-lead us to conclude that the order
of the District Court was an appealable
order. The appeal from that order was
therefore properly “in” the Court of Ap-
peals, and the case is now properly be-
fore this Court on the writ of certiorari
before judgment. 28 U.S.C. § 1254; 28
U.S.C. § 2101(e). Gay v. Ruff, 292 U.S.
25, 30, 54 S.Ct. 608, 610, 78 L.Ed. 1099
(1934).7

Court’s order was appealable, WQQneed not’

decide whether other ]nnsdxcnon;l vehicles
are available.




II

JUSTICIABILITY

- 29

[7] In the District Court, the Presi-
dent’s counsel argued that.the court
lacked jurisdiction to issue the subpoena
because the matter was an intra-branch
dispute between a subordinate and supe=
rior officer of the Executive Branch and
hence not subjeet to judicial resolutiom.
That argument has been renewed in this
Court with emphasis on the contention
that the dispute does not present.-a
“case” or “controversy” which can be
adjudicated in the. federal courts. The
President’s counsel argues that the fed-
eral courts should not intrude into areas
committed to the other branches of Gov-

ernment. He views the present dispute

as essentially a “jurisdictional” dispute
within the Executive Branch which he
analogizes to a dispute between two
congressional committees. ~Since the
Executive Branch has exclusive au-
thority and absolute discretion to™ de-
cide whether to prosecute a case, Con-
fiscation Cases, 7 Wall. 454, 19 L.Ed.
196 (1869), United States v. Cox, 342
F.2d 167, 171 (CAS5), cert. denied, 381
U.S. 935, 85 S.Ct. 1767, 14 L.Ed.2d 700
€1965), it is contended that a Presi-
dent’s decision‘is final in determining
what evidence is to be used in a given
criminal ecase.  Although his counsel
concedes -the President has delegated
certain specific powers to the Speeial
Prosecutor, he has not “waived nor dele-
gated to the Special Prosecutor “the
President’s duty to claim privilege as to
all materials . which fall with-
in the President’s inherent authority to
refuse to disclose to any executive offi-
cer.” Brief for the President 47. The
Special Prosecutor’s demand for the
items therefore presents, in the view of
the President’s counsel, a political ques-
tion under Baker v. Carr, 369 U.S. 186,
82 S.Ct. 691, 7 L.Ed.2d 663 (1962), since
it involves a “fextually demonstrable”
grant of power under Art. II.

8. The regulation issued by the Attorney Gen-
eral pursuant to his statutory authority,
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[8,9]1 The mere assertion of a claim
of an “intra-branch dispute,” without
more, has never operated to defeat fed-

‘eral jurisdiction; justiciability does not

depend on such a surface inquiry. In
United States v. ICC, 337 U.S. 426, 69

S.Ct. 1410, 93 L.Ed. 1451 (1949), the

Court observed, “courts must look be-

hind names that symbolize the parties to 2

determine whether a justiciable case or
controversy is presented.” Id., at 430,
69 S.Ct., at 1413. See also: Powell v.

:McCormack, 395 U.S. 486, 89 S.Ct. 1944,

23 L.Ed.2d 491 (1969); ICC v. Jersey
City, 322 U.S. 503, 64 S.Ct. 1129, 88 L.
Ed. 1420 (1944); United States ex rel.
Chapman v. FPC, 345 U.S. 153, 78 S.Ct.
609, 97 L.Ed. 918 (1953); Secretary of
Agriculture v. United States,- 347 U.S.
645, 74 S.Ct. 826, 98 L.Ed. 1015 (1954) ;
FMB v. Isbrandsten Co., 356 U.S. 481,
482 n. 2, 78 S.Ct. 851, 853, 2 L.Ed.2d
926 (1958); United States v. Marine
Bancorporation Corp., — U.S, —, 94

'S.Ct. 2856, 40 L.Ed.2d — (1974), and

United States v. Connecticut National
Bank, — U.S. —; 94 S.Ct. 2788, 40 L.
Ed.2d — (1974)

Our starting point is the nature of the
proceeding for which the evidence is
sought—here a pending criminal prose--
cution. It is a judicial proceeding in a
federal court alleging violation of fed-
eral laws and is brought in the name of
the United States as sovereign. Verger
v. United States, 295 U.S. 78, 88, 55 S.
Ct. 629, 633, 79 L.Ed. 1314 (1935). Un-
der the authority of Art. II, § 2, Con-
gress has vested in the Attorney General
the power to conduct the eriminal litiga-
tion of the United States Government.
28 U.S.C. § 516. It has also vested in him
the power to .appoint subordinate offi-
cers to assist him in the discharge of his
duties. 28 U.S.C. §§ 509, 510, 515, 533.
Acting pursuant -to those statutes, the
Attorney General has delegated the au-
thority to represent the United States in

these particular matters to a Spez&"}; :
.ok

Pmsuutor with unique authority
tenure® The regulation gives the ,Spe—

"vests in the Special Prosecutor plenary ‘hu-
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cial Prosecutor explicit power to contest
the invocation of executive privilege in
the process of seeking evidence deemed
relevant to the performance of these
specially delegated duties.® 38 Fed.Reg.
30739.

[10] So long as this regulation is ex-
" tant it has the force of law. In Accardi
v. Shaughnessy, 347 U.S. 260, 74 S.Ct.

499, 98 1L.Ed. 681 (1953), regulations of -

the Attorney General delegated certain
of his discretionary powers to the Board
of Immigration Appeals and required
that Board to exercise its own discretion
on appeals in deportation cases. The
Court held that so long as the Attorney

tions and litigation related to “all offenses
arising out of the 1972 Presidential Election
for which the Special . Prosecutor deems it
necessary and appropriate to assume respon-
sibility, allegations involving the President,
members of the White House staff, or Pres-
idential appointees, and any other matters
which he consents to have assigned to him
by the Attorney General.” 38 Fed.Reg.
30739, as amended by 38 Fed.Reg. 32805.
In particolar, the Special Prosecutor was
given full authority; infer alia, “‘to contest
the assertion of ‘Executive Privilege’
+ . . and handlfe] all aspects of any cas-
es within his jurisdiction.” Ibid. The regu-
lations then go on to provide:

“In exercising this asuthority, the Special
Prosecutor will have the greatest degree of
independenve that is ‘consistent with the At-
torney-General’s statutory aceountability for
all matters falling within the jurisdiction of
the Department of Justice. The Attorney
General will not countermand or interfere
with the Special Prosecutor’s decisions or
actions. The Special Prosecutor will deter-
mine whether and to what extent he will in-
form or consult with the Attorney General
about the conduect of his duties and responsi-
bilities. In accordance with assurances giv-
en by the President to the Attorney General
that the President will not exercise his Con-
stitutional powers- to effect the discharge of
the Spevial Prosecutor or to limit the inde-
pendence he is hereby given, the Speecial
Prosecutor will not be removed from his du-
ties except for extraordinary improprieties
on his part and- without the President’s first
sopsulting the Majority and Minority Lead-
ers and Chairman and ranking Minority
Members of the Judiciary Committees of the
Senate and House of Representatives and
ascertaining that their consensus is in ac-
vord with his proposed action.”

General’s regulations remained opera-
tive, he denied himself the authority to
exercise the discretion delegated to the
Board even though the original authority
was his and - he could reassert it by
amending the regulations. Service v.
Dulles, 354 U.S. 363, 388, 77 S.Ct. 1152,
1165, 1 L.Ed.2d 1403 (1957), and Vitar-
elli v. Seaton, 359 U.S. 535, 79 S.Ct. 968,
3 L.Ed.2d 1012 (1959), reaffirmed the
basic holding of Accards.

Here, as in Accardi, it is theoretically
possible for the Attorney General to
amend or revoke the regulation defining
the Special Prosecutor’s authority. But:
he has not done s0.}® So long as this

9. That this was the understanding of Acting
Attorney General Robert Bork, the author
of the regulation establishing the independ-
ence of the Special Prosecutor, is sliown by
his testimony before the Senate Judiciary
Committee :

“Although it is anticipated that Mr. Jaworski
will - receive cooperation from the- White
House in getting any evidence he feels he
needs to conduct investigations . and prosecu-
tions, it is clear and understood on all sides
tllat he has the power to use judicial pro-
cesses to pursue evidence if disagreement
should develop.” h

ITearings before the Senate Judiciary Com-
mittee on the Special Prosecutor, 93d Cong.,
1st Sess, pt. 2, at 470 (1973). Acting At-
torney General Bork gave similar assurances
to the ITouse Subcommittee on Criminal Jus-
tice. = Hearings before the House Judiciary
Subcommittee on Criminal Justice on H.J.
Res. 784 and H.R. 10937, 93d Cong., 1st
Sess. 266 (1973). At his confirmation hear-
ings, Attorney General William Saxbe testi-
fied that he shared Acting Attorney General
Bork’s views concerning the Special Prose-
cutor’s authority to test any claim of execu-
tive privilege in the courts. Hearings before
the Senate Judiciary Committee on the nom-
ination of William' B. Saxbe to be Attormey
QGeneral, 93d Cong., 1st Sess, 9 (1973).

10. At his confirmation hearings Attorney
General’ William Saxbe testified that ke
agreed with the regulation adopted by Act-
ing Attorney General Bork and would not
remove the Special Prosecutor except for
*gross impropriety.” Hearings, Senate Judi-
cidry Committee on the nomination of Wil-
liam B. Saxbe to be Attorney General, 93d
Cong., 1st Sess., 5-6, 8-10 (1973). There is
no contention here that the Special Proseeus
tor is guilty of any such impropriety. =~ &> "Y4
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regulation remains in force the Execu-
tive Branch is bound by it, and indeed
the United States as the sovereign com-
posed of the three branches is bound to
respect and to enforce it. Moreover, the
delegation of authority to the Special
Prosecutor in this case is not an ordi-
nary delegation by the Attorney General
to a subordinate officer: with the au-
thorization of the President, the Acting
Attorney General provided in the regula-
tion that the Special Prosecutor was not
to be removed without the ‘“consensus’™
of eight designated leaders of Congress.
Note 8, supra. -

[11] The demands of and the resist-
ance to the subpoena present an obvious
controversy in the ordinary sense, but
that alone is not sufficient to meet con-
stitutional standards. In the constitu-
tional sense, controversy means more
than disagreement and conflict; rather
_ it means the kind of controversy courts
traditionally resolve. Here at issue is
the production or nonproduction of speci-
fied evidence deemed by the Special
Prosecutor to be relevant and admissible
in a pending criminal case. It is sought
by one official of the Government within
the scope of his express authority; it is
resisted by the Chief Executive on-the
ground of his duty to preserve the confi-
dentiality of the communications of the
President. Whatever the correct answer
on the merits, these issues are “of a
type which are traditionally justiciable.”
United States v. ICC, 837 U.S., at 430,
69 S.Ct., at 1413. The independent Spe-
cial Prosecutor with his asserted need
for the subpoenaed material in the un-
derlying criminal prosecution is opposed
by the President with his steadfast as-
sertion of privilege against-disclosure of
the material. This setting assures there
is “that concrete adverseness which
sharpens the presentation of issues upon
which the court so largely depends for
illumination of difficult constitutional
questions”. Baker v. Carr, 369 U.S., at
204, 82 S.Ct., at 703. Moreover, since
the matter is one arising in the regular
course of a federal criminal prosecution,
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it is within the traditional scope-of Art.
IIT power. Id., at 198, 82 S.Ct. 691.

£12,13] In light of the uniqueness
of the setting in which the conflict
arises, the fact that both parties are of-
ficers of the Executive Branch cannot be
viewed as a barrier to justiciability. It
would be inconsistent with the applicable
law and régulation, and the unique facts
of this case to conclude other than that
the Special Prosecutor has standing to
bring this action and that a justiciable
controversy is presented for decision.

III

Rule 17(c)
The subpoena duces tecum is chal-

.lenged on the ground that the Special

Prosecutor failed to satisfy the require-
ments of Fed.Rule Crim.Proc. 17(e),
which governs the issuance of subpoenas
duces tecum in federal eriminal proceed-
ings. If we sustained this challenge,
there would be no occasion to reach the
claim of privilege asserted with respect
to the subpoenaed material. Thus we
turn to the question whether the require-
ments-of Rule 17(¢c) have been satisfied.
See Arkansas-Louisiana Gas Co. v. Dept.
of Public Utilities, 304 U.S. 61, 64, 58
S.Ct. 770, 771, 82 L.Ed. 1149 (1938);

‘Ashwander v. Tennessee Valley Author-

ity, 297 U.S. 288, 346-347, 56 S.Ct. 466,
482-483, 80 L.Ed. 688 (1936). (Bran-
deis, J., concurring.)

[14-17] Rule 17(c) provides:

“A subpoena may also command the
person to whom it is“directed to pro-
duce the books, papers, documents or
other objects designated therein. The
court on motion made promptly may

. quash or modify the supoena if com-

pliance would be unreasonable or op-
pressive. The court may direct that

books, papers, documents or- objects
designated in the subpoena be pro-
duced before the court at a time prior
to the trial or prior to the time when.
they are to be offered in evidence and
“may upon their production permit the
books, papers, documents or objectsf)or
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portions thereof to be inspected by the
parties and their attorneys.”

A subpoena for documents may - be
quashed if their production would be
“ynreasonable or oppressive,” but not
otherwise. The leading -case in this
Court interpreting this standard is Bow-
man Dairy Co. v. United States, 341 U.
S. 214, 71 S.Ct. 675, 95 L.Ed.. 879
(1950). This case recognized certain
fundamental characteristics of the sub-
poena duces tecum in criminal cases:
(1) it was not intended to provide-a
means of discovery- for criminal cases.
Id., at 220, 71 S.Ct. 675; (2) its chief
innovation was to expedite the trial by
providing a time and place before trial

for the inspection of subpoenaed mate-.
Ibid. As both parties agree,.

rials.11
cases decided in the wake of Bowman
have generally followed Judge Weinfeld’s
formulation in United States v. Iozia, 13
F.R.D. 335, 338 (SDNY 1952), as to the
required showing.. Under this test, in
order to require production prior to trial,
the moving party must show: (1) that

‘the documents are evidentiary !* and rel-

evant; (2) that they are not otherwise
procurable reasonably in advance of trial
by exercise of due diligence; (3) that
the party cannot- properly prepare for
trial without.
inspection in advance of trial and that
the failure to obtain such inspection
may tend ‘unreasonably to delay the
trial; (4) that the application is made

11. The Court quotéd-a statement of a mem-
ber of the advisory committee that the pur-
pose of the Rule was to bring documents
into court' “in advance of the time that they
are offered in evidence, so- that they* may
then be inspected in advance, for the pur-
pose . of -enabling the party to see
whether he can use [them] or whether he
wants to use [them].” 341 U.S., at 220 n.
5, 71 S.Ct. at 678. The Manual for Com-
plex and Multi-district Litigation published
by the Administrative Office of the United
. States Courts recommends that Rule 17(é)
‘bé encouraged in complex criminal cases in
order that each party may be compelled to
produce its documentary evidence well in ad-
vance of trial and in advance of the time it
is to be offered. P. 142, CCH Ed.

such production and

in good faith and is not. intended as a
general “fishing expedition.”

[18] Against this background, the
Special Prosecutor, in order to carry his
burden, must clear three hurdles: (1)
relevancy; (2) admissibility; (3) speci-
ficity. Our own review of the record
necessarily affords a less comprehensive
view of the total situation than was
available to the trial judge and we are
unwilling to conclude that the District
Court erred in the evaluation of the Spe-
cial Prosecutor’s showing under Rule
17(c). Our conclusion is baseéd on the
record before us, much of which is un-
der seal. Of course, the contents of the
subpoenaed tapes could not at that stage
be described fully by the Special Prose-
cutor, but there was a sufficient likeli-
hood that each of the tapes contains con-
versations relevant to the offenses
charged in the indictment. United
States v. Gross, 24 F.R.D. 138 (SDNY
1959). With respect: to many of the
tapes, the Special Prosecutor offered the
sworn testimony or statements of one or
more of the partxc1pant§ in the conversa-
tions as to what was said at the time.
As for the remainder of the tapes, the
identity of the participants and the time
and place of the conversations, taken in

‘their total context, permit a rational in-

ference that at least part of the conver-
sations relate to the offenses charged in

the indictment. ~_

'12. The District Court found here that it was
faced with “the more unusual situation,
. where the subpoena, -rather than
bemg directed to the government by the de-
fendants, issues to what, as a practical mat-
ter, is a third party.” United States v.
Mitchell, — ¥.Supp. — (D.C.1974). The
Special Prosecutor suggests that the eviden-
tiary requirement of Bowman Dairy Co. and
Iozia does not apply in its full vigor when
the subpoena duces tecum is issued to third
parties rather than to government prosecu-
tors. Brief for the United States 128-129.
We need not decide whether a lower stand-
ard exists because we are satisfied that the
relevance and evidentiary nature of the sub-

poenaed tapes were sufficiently sl:own g’ a

preliminary matter to warrant the Distritf
Court’s refusal to quash the subpoena.




[19-26] We also conclude there was
a sufficient preliminary showing that
each of the subpoenaed tapes contains
evidence admissible with respect to the
offenses charged in the irdictment. The
most cogent objection to the admissibil-
ity of the taped conversations here at
issue is that they are a collection of
out-of-court statements by declarants
who will not be subject to cross-examin-
ation and that the statements are there-

fore inadmissible hearsay. Here, how- -

ever, most of the tapes apparently con-
tain conversations to which one or more
of the defendants named in the indict-
ment were party. The hearsay rule
does not automatically bar all out-of-
court statements by a defendant in a
criminal case!® Declarations by one
defendant may also be- admissible
against other defendants upon a suf-
ficient showing, by independent evi-
dence, of a conspiracy among one
or more other defendants and the de-
larant and if the declarations at issue
were in furtherance of that con-
spiracy. The same is true of declara-
tions of coconspirators who are not de-
fendants in the case on trial. Dutton v.
Evans, 400 U.S. 74, 81, 91 S.Ct, 210, 215,
27 L.Ed.2d 213 (1970). Recorded con-
versations may also be admissible for

~ the limited purpose of impeaching the-

credibility. of any. defendant who testi-
fies or any other coconspirator who tes-
tifies. Generally, the need for evidence:

_ to impeach witnesses is insufficient to

require its production- in advance of

13. Such statements are declarations by a
party defendant that “would surmount all
objections based on the hearsay rule
. « .7 and, at least as to the declarant
himself “would be admissible for whatever
inferences’” might be reasonably drawn.
United States v. Matloek, — U.S. —, 94
S.Ct. 988, 39 L.Ed2d 242 (1974). On Lee
v. United States, 343 U.S. 747, 757, 72 S.Ct.
967, 973, 98 L.Ed. 1270—(1953). See also
McCormick on Evidence, § 270, at 651-
652 (1972 ed).

14. As a preliminary matter, there must be
substantial, independent evidence of the con-
spiracy, at least enough to take the guestion
to the jury. United States v. Vaught, 485
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trial. See, e. g., United States v. Carter,
15 F.R.D. 367, 371 (D.D.C.1954). Here,
however, there are other valid potential
evidentiary uses for the same material
and the analysis and possible transcrip-
tion of the tapes may take a significant
period of time. Accordingly, we cannot
say that the District Court erred in au-
thorizing the issuance of the subpoena
duces tecum.

[27,28] Enforcement of a pretrial
subpoena duces tecum must nécessarily
be committed to the sound discretion of
the trial court since the necessity for
the subpoena most often turns upon a
determination of factual issues. With-
out a determination of arbitrariness or
that the trial court finding was without
record support, an appellate court will

not ordinarily disturb a finding that the

applicant for a subpoena complied with

‘Rule 17(c). See,.e. g., Sue v. Chicago

Transit Authority, 279 F.2d 416, 419
(CAT7 1960); . Shotkin v.. Nelson, 146
F.2d 402 (CA10 1944). :

[29] In a case such as this, however,
where a subpoena is directed to a Presi-
dent of the United States, appellate re-
view, in ‘deference to a coordinate
branch of government, should be partic-
ularly meticulous to= ensure- that the
standards of Rule 17(e) have been cor-
rectly applied. United States v. Burr,
25 Fed.Cas. pp. 3D, 34 (No.-14,692d)
(1807). From our examination of the
materials submitted by the Special Pros-
ecutor to the District Court in support

F.2d 320, 323 (CA 4 1973); United States
v. Hoffa, 349 F.2d 20, 4142 (CA 6 1965),
aff’d on other grounds, 385 U.S. 203, 87 S.
Ct. 408, 17T L.Ed.2d 374 (1968); United
States v.. Santos, 385 F.2d 43, 45 (CA 7
1967), cert. denied, 390 U.S. 954, 88 S.Ct
1048, 19 L.Ed2d 1148 (1968); TUnited
States v. Morton, 483 F.2d4 573, 576 (CA 8
1973) ; United States v. Spanos, 462 F.2d
1012, 1014 (CA 9 1972); Carbo v. United
States, 314 F.2d 718, 737 (CA 9 1963), cert.
denied, 377 U.S. 953, 84 S.Ct. 1625, 12 L.
Ed.2d 498 (1964). Whether the standard
has been satisfied is a guestion of admissi-
bility of evidence to be decided by the trial
judge.
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of his motion for the subpoena, we are
persuaded that the District Court’s deni-
al of the President’s motion to quash the
subpoena was consistent with Rule
17(c). We also conclude that the Spe-
cial Prosecutor has made a sufficient
showing to justify a subpoena for pro-
duction before trial. The subpoenaed
materials are not available from any
other source, and-their examination and
processing should not await trial in the
circumstances shown. Bowman Dairy

Co., supra; United States v. Iozia, su-

pra.

v
THE CLAIM OF PRIVILEGE

A

Having determined that the require-
ments of Rule 17(c) were satisfied, we
turn to the claim that the subpoena
should be quashed because it demands
“confidential conversations “between a
President and his close advisors that it
would be inconsistent with the public in-
terest to produce.” App. 48a. The first
contention is a broad claim that the sep-
aration of powers doctrine precludes ju-
dicial review of a President’s claim of
privilege. The second contention is that

if he does not prevail on the claim of ab-

solute privilege, the court should hold as
a matter of constitutional law that the
privilege prevails- over the subpoena
duces tecum. -

[30,31] In the performance of as-
signed constitutional duties each branch
of the Government must initially inter-
pret the Constitution, and the interpre-
tation of its powers by any branch is
due great respect from the others. The
President’s counsel, as we have noted,
reads the Constitution as providing an
absolute privilege of confidentiality for
all presidential communications. Many
decisions of this Court, however, have
unequivocally reaffirmed the holding of
Marbury v. Madison, 1 Cranch, 137, 2
L.Ed. 60 (1803), that “it is emphatically
the province and duty of the judicial de-
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partment to say what the law is.” Id.,
at 177, 2 L.Ed. 60. -

[32] No holding of the Court has de-
fined the scope of judicial power specifi-
cally relating to the enforcement of a

subpoena for confidential presidential

communications for use in a° criminal
prosecution, but other exercises of pow-
ers by the Executive Branch and the
Legislative Branch have been found in-
valid as in conflict with the Constitu-
tion. Powell v. McCormack, supra;
Youngstown, supra. In a series of cas-
es, the Court interpreted the explicit im-
munity conferred by express provisions
of the Constitution on Members of the
House and Senate by the Speech or De-
bate Clause, U.S.Const. Art. I, § 6. Doe
v. M¢Millan, 412 U.S. 306, 93 S.Ct. 2018,
36 L.Ed.2d 912 (1973); Gravel v. Unit-
ed States, 408 U.S. 606, 92 S.Ct. 2614, 33
L.Ed.2d 583 (1973); United States v.
Brewster, 408 U.S. 501, 92 S.Ct. 2531, 33

L.Ed.2d 507 (1972); United States v. -

Johnson, 383 U.S. 169, 86 S.Ct. 749, 15
L.Ed.2d 681 (1966). Since this Court
has consistently exercised the power to
construe and delineate claims arising un-
der express powers, it must follow that
the Court has authority to interpret
claims with respect to powers alleged to
derive ijgm enumerated powers.

[33,34] - Our system of government
“requires that federal courts on occasion
interpret the Constitution in a manner

at variance with the construction given

the document by another branch.” Pow-
ell v. McCormack, supra, 395 U.S., at
549, 89 S.Ct., at 1978. And in Baker v.
Carr, 369 U.S,, at 211, 82 S.Ct., at 706,
the Court stated:

“[D]Jeciding whether a matter has

in any measure been committed by the .

Constitution to another branch of gov-
ernment, or whether the action of
that branch exceeds whatever authori-
ty has been committed, is itself a deli-
cate exercise in constitutional inter-
pretation, and is a responsibility of
this Court as ultimate interpreter of
the Constitution.” AL FOPN
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Notwithstanding the deference each
branch must accord the others, the
“judicial power of the United States”
vested in the federal courts by Art. III,
§ 1 of the Constitution can no more be
shared with the Executive Branch than
the Chief Executive, for example, ¢an
share with the Judiciary the veto power,
or the Congress share with the Judici-
ary the power to override a presidential
veto. Any other conclusion would be
contrary to the basic concept of separa-
tion-of powers and the checks and bal-
ances that flow from" the scheme of a
tripartite government. The Federalist,
No. 47, p. 313 (C. F. Mittel ed. 1938).
We therefore reaffirm that it is “em-
phatically the province and the duty”

this Court “to say what the law is” with-

respect to the claim of privilege present-
ed in this case. Marbury v. Madison,
supra, 1 Cranch. at 177, 2 L.Ed. 60.

B .
[35] In support 6f >his claim of abso-

« lute privilege, the  President’s counsel

urges two grounds one of which is com-
mon to all governments and one of
which is peculiar to our system of sepa-

_ ration of powers. The first ground is

the valid need for protection of commu-
nications between high government offi-
cials and those who advise and assist
them in the performance of their mani-
fold duties; the importance of this con-
fidentiality is too plain to require fur-
ther- discussion. Human experience
teaches that those who expect public dis-
semination of their remarks may well

i5. There is nothing novel about governmental
confidentiality. The meetings of the Consti-
tational Convention in 1787 were conducted
in complete privacy. 1 Farrand, The
Records of the Federal Convention of 1787,
xi-xxv (1911). Moreover, all records of
those meetings were sealed for more than 30
years after the Convention. See 3 U.S.Stat.
At Large, p. 475, 15th Cong. 1st Sess., Res.
8 (1818). Most of tlie Framers acknowl-
edged that without seerecy no ‘constitution of
the kind that was developed could have been
written. Warren, The Making of- the Con-
stitution, 134-139 (1937).
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temper candor with a concern for ap-
pearances and for their own interests to
the detriment of the decisionmaking
process.’ Whatever the nature of the
privilege of confidentiality of presiden-
tial communications in the exercise- of
Art. II powers the privilege can be said
to derive from the supremacy of each
branch within its own assigned area of
constitutional duties.. Certain powers
and privileges flow from the nature of
enumerated powers;¢ the protection of
the confidentiality of presidential com-

" munications has similar constitutional

underpinnings.

The second ground asserted by the
President’s counsel in support of the
claim of absolute privilege rests on the
doctrine of separation of powers. Here
it is argued that the indépendence of the
Executive Branch within its own sphere,
Humphrey’s Executor v. United States,
295 U.S. 602, 629-630, 55 S.Ct. 869,
874-875, "79 L.Ed. 1611; Kilbourn v.
Thompson, 103 U.S. 168, 190-191, 26 L.
Ed. 377 (1880), insulates a “president
from a judicial subpoena in an ongoing
criminal prosecution, and thereby pro-
tects confidential presidential communi-
cations.

~

[36] However, neither the doctrine -.

of separation of powers, nor the need
for confidentiality of high level commu-
nications, without more, can sustain an
absolute, unqualified presidential privi-
lege of immunity from judicial process
under all circumstances;  The Presi-
dent’s need for complete candor and ob-

16. The Special Prosecutor argues that there is
no provision in the Constitution for a presi-
dential privilege as to the President’s commu-
nications corresponding to the privilege of
Members of Congress under the Speech or De-_
bate Clause. But the silence of the Consti-
tution on this score is not dispositive. “The
rule of constitutional interpretation an-
nounced in McCulloch v. Maryland, 4 Wheat.
316, 4 L.Ed. 579, that that which was rea-
sonably appropriate and relevant to the ex-
ercise of a granted power was to be consid-
ered as accompanying the grant, has been so
universally applied that it suffices mefelyito

state it.” Marshsall v. Gordon, 243 T.S. 521, <

537, 37 S8.Ct. 448, 451, 61 L.Ed. 881 (1917).
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jectivity from advisers calls for great
deference from the courts. However,
when the privilege depends solely on the
broad, undifferentiated claim of public
interest in the confidentiality of such
conversations, a confrontation with oth-
er values arises. Absent a claim of need
to protect military, diplomatic or sensi-
tive national security secrets, we find it
difficult to accept the argument that
even the very important interest in con-
fidentiality of presidential communica-
tions is significantly diminished by pro-
duction of such material for in camere
inspection with all the protection that a
distriet court will be obliged to provide.

The impediment. that an absolute, un-

qualified privilege would place in the
way of the primary constitutional duty
of the Judicial Branch to do justice in
criminal prosecutions would plainly con-
flict with the function of the courts un-
der Art. III. In designing the structure
of our Government and dividing and al-
locating the sovereign power among
three coequal branches, the Framers of
the Constitutiomr sought to provide a
comprehensive system, but the separate
powers were not intended to operate
with absolute independence. -

“While the Constitution diffuses pow-
er the better to secure liberty, it also
contemplates that practice will inte<
grate the dispersed powers into a
workable government. It enjoins
upon its branches separateness but in-
terdependence, autonomy but reciproc—
ity.” Youngstown Sheet & Tube. Co.
v. Sawyer, 343 U.S. 579, 635, 72 S.Ct.
863, 870, 96 L.Ed. 1153 (1952) (Jack-
son, J., concurring).

To read the Art. II powers of the Presi-
dent as providing an absolute privilege
as against a subpoena essential to en-
forcement of eriminal statutes on no

17. “Freedom of communication vital to ful-
fillment of the aims of wholesome relation-
ships is obtained only by removing the spec-
ter of compelled disclosure [Glov-
ernment . . mueeds open but protected
chaunels for the kind of plain talk that is
essenfial to the quality of its functioning.”
Carl Zeiss Stiftung v. V. E. B. Carl Zeiss,
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more than a generalized claim .of the
public interest in confidentiality of non-
military: and nondiplomatic discussions
weculd upset the constitutional balance of
“a workable government” and gravely
impair the role of the courts under Art.
I —~ -

C

[37,38] Since we conclude that the
legitimate needs of the judicial process
may outweigh presidential privilege, it
is necessary to resolve those competing
interests in a manner that preserves the
essential functions of each branch. The
right and indeed the duty to resolve that
question does not free the judiciary
from according high respect to the rep-
resentations made on behalf of the Pres-
ident. United States v. Burr, 25 Fed.
Cas. pp. 187, 190, 191-192 (No. 14,694)
(1807).

'[89] The expectation of a President
to the confidentiality of his conversa-
tions and correspondence, like the claim
of confidentiality of judicial delibera—
tions, for example, has all the values to
whith we accord deference for the priva-
cy of all citizens and added fo those val-
ues the necessity for” protection of the
public interest in candid, objective, and

‘even blunt or harsh opinions in presi-

dential decisionmaking. A President -
and those who assist him must be free
to explore alternatives in the process of
shaping policies and making decisions
and to do so in a way many would be
unwilling to express except privately.
These are the considerations justifying
a presumptive privilege for presidential
communications. The privilege iz fun-
damental to the operation of govern-
ment and inextricably rooted in the sep-
aration of powers under the Con-
stitution,® In Nixon v. Sirica, 159

Jena, 40 F.R.D. 318, 325 (D.C.1966). See
Nixon v. Sirica, 159 U.8.App.D.C. 58, 71, 487
.24 700, 713 (1973) ; Kaiser Aluminum &
Chem. Corp. v. United States, 157 F.Supp.
939, 141 Ct.Cl. 38 (1958) (per Reed, J.) ;i
The~ Federalist No. 84 (S. F. Mittel (N,--'ii(x;.

1938). 2N\
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U.S.App.D.C. 58, 487 F.2d 700 (1973),
the Court of Appeals held that such
presidential communications are “pre-

sumptively privileged,” id., at 717, and

this position is accepted by both parties
in the present litigation. We agree
with Mr. Chief Justice Marshall’s ob-
servation, therefore, that “in no case of
this kind would a court be required to
proceed against the President as against
an ordinary individual.” United States
v. Burr, 25 Fed.Cas. pp. 187, 192 (Na.
14,694) (CCD Va.1807)

[40-42] But this presumptive’ privi-
lege must be considered in light of our
historic commitment to the rule of law.
This is nowhere more profoundly mani-
fest than in our view that “the tweofold

.aim [of criminal justice] is that guilt

shall not escape or innocence suffer.”
Berger v. United States, 295 U.S. 78, 88,
55 S.Ct. 629, 633, 79 L.Ed. 1314 (1935).
We have elected to employ an adversary

. system of criminal justice in which the
..parties contest all issues before a court

of law. The need to develop all relevant
facts in the adversary system is both
fundamental and T.comprehensive. The
ends of criminal justice would be defeat-

ed if judgments were to be founded on a

partial or speculative presentation of the
facts. The very integrity of the judicial
system and public ¢onfidence in the sys-
tem depend on full disclosure of all the
facts, within the framework of the rules
of evidence. To ensure that justice is
done, it is imperative.to the function of
courts that compulsory process be avail-
able for the production of evidence need-
ed either by the prosecution or by the
defense.

[43] Only recently the Court re-
stated the ancient proposition of law, al-
beit in the context of a grand jury in-
quiry rather than a trial,

18. Because of the key role of the testimony
of witnesses in the judicial process, courts
have historically been cautious about privi-
leges. Justice Frankfurter, dissenting in
Elkins v. United States, 364 U.S. 206, 234,
80 S.Ct. 1437, 1454, 4 L.Ed.2d 1669 (1960),
said of this: *“Limitations are properly
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“ ‘that the public . . has a right
to every man’s evidence' except for
those persons protected by a constitu-
tional, common law, or statutory privi-
lege, United States v. Bryan, 339 U.S.
[823], at 331 [70 S.Ct. 724, 94 L.Ed.
884] (1949); Blackmer- v. United
States, 284 U.S. 421, 438 [52 S.Ct.
252, 76 L.Ed. 375]. .. .- .” Branz-
burg v. [Hayes] United States, 408
U.S. 665, 688 [92 S.Ct. 2646 33 L.Ed.
2d 626] (1973).

The privileges referred to by the Court
are designed to protect weighty and le-
gitimate competing interests. Thus, the

Fifth Amendment to the Constitution-

provides that no man “shall be com-
pelled in any criminal case to be a wit-
ness against himself.” And, generally,
an attorney or a priest may not be re-
quired to disclose what has been re-
vealed in professional confidence. These
and other interests are recognized in law
by privileges against forced disclosure,
established in the Constitution, by stat-
ute, or at common law. Whatever their
origins, these exceptions 'to the demand
for every man’s evidence are not lightly
created nor expansively construed, for
they are in derogation of the search for
truth.18

[44] In this case the Présid_eht chal-
lenges a subpoena served on him as a
“third party requiring the production of
materials for use in a criminal prosecu-
tion on the claim that he has a privilege
against disclosure of confidential com-
munications. He does not place his
claim of privilege on the ground they
are military or diplomatic secrets. As
to these areas of Art. II duties the
courts have traditionally shown the ut-
most deference to presidential responsi-
bilities. In C. & S. Air Lines v. Water-
man Steamship Corp., 333 U.S. 103, 111,
~-68 S.Ct. 431, 436, 92 L.Ed. 568 (1948),

placed upon the operation of this g SFOp
principle only to the very limited extefitythat TN

permitting a refusal to testify or ekctuding
relevant evidence has a public good tran-
-scending the normally predominant principle
of utilizing all rational means for ascertain-
ing truth.”
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dealing with presidential authority in-
volving foreign policy considerations,
the Court said:

“The President, both as Commander-
in-Chief and as the Nation’s organ for
foreign affairs, has available intelli-
gence services whose reports are not
and ought not to be published to the
world. It would be intolerable that
courts, without the relevant informa-
tion, should review and perhaps nulli-
fy actions of the Executive taken on
information propérly held secret.”
Id., at 111, 68 S.Ct., at 436.

In United States v..Reynolds, 345 U.S. 1,
78 S.Ct. 528, 97 L.Ed. 727 (1952), deal-
ing with a claimant’s demand for evi-
dence in a damage case against the Gov-
ernment the Court said:

“It may be possible to satisfy the
court, from all the circumstances of
the case, that there is a reasonable
danger that compulsion of the evi-
dence will expose military matters
which, in the interest of national secu-
rity, should not -be divulged. When
this is the case, the occasion for the.
privilege is appropriate, and the court
should not jeopardize the security
which the privilege is meant to pro-
tect by insisting upon an examination
of the evidence, even by the judge
alone, in chambers.” ;

No case of the Court, however, has ex-
tended this high degree of deference to
a President’s generalized interest in con-
fidentiality. = Nowhere in the Constitu-

19. We are not here concerned with™the bal-
ance between the President’s generalized in-
terest in confidentiality and the need for rel-
evant evidence in civil litigation, nor with
that between the confidentiality interest and
congressional demands for information, nor
with the President’s interest in preserving
state secrets. We address only the conflict
between the President’s assertion of a gen-
eralized privilege of confidentiality against
the constitutional need for relevant evidence
in eriminal trials.

20. Mr. Justice Cardozo made this point in an
analogous context, speaking for a unanimous
Court in Clark v. United States, 289 U.S. 1,
53 S.Ct. 465, 77 L.Ed. 993 (1933), he em-

tion, as we have noted earlier, is there
any explicit reference to a privilege of
confidentiality, yet to the extent this in-
terest relates to the effective discharge
of a President’s powers, it is constitu-
tionally based.

[45,46] The right to the production
of all evidence at a criminal trial simi-
larly has constitutional dimensions. The
Sixth Amendment explicitly confers
upon every defendant in a criminal trial
the right “to be confronted with the wit-
nesses against him” and “to have com-
pulsory process for obtaining witnesses
in his favor: Moreover, the " Fifth
Amendment also guarantees that no per-
son shall be deprived of liberty without
due process of law. It is the manifest
duty of the courts to vindicate those
guarantees and to accomplish that it is
essential that all relevant and admissible
evidence be produced.

In this case we must weigh the impor-
tance of the general privilege of confi-
dentiality of presidential communica-
tions in performance of his responsibili-
ties against the inroads of such a privi-
lege on the fair administration of crimi-
nal justice.!® The interest in preserving
confidentiality is weighty indeed and en-
titled to great respect: However we_
cannot conclude that advisers will be
moved to temper the candor of their re-
marks by the infrequenf occasions of
disclosure because of the possibility that
such conversations will be called for in

the context of a eriminal prosecution®®

phasized the importance of maintaining the
secrecy of the deliberations of a petit jury
in a criminal case. “Freedom of debate
might be stifled and independence of thought
checked if jurors were made to feel that
their arguments and ballots were to be free-
ly published in the world.” Id., at 13, 53 S.
Ct.,” at 469. Nonetheless, the Court also
recognized that isolated -inroads on confiden-
tiality designed to serve the paramount need
of the criminal law would not vitiate thé in-
terests served by secrecy:

“A juror of integrity and reasonable firm-
ness will not fear to speak his mind if the
confidences of debate bar barred to the ears
of mere impertinence of malice. He will not
expect to be shielded against the disclosure

I
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On the other hand, the allowance of
the privilege to withhold evidence that is
demonstrably relevant in a criminal trial
would cut deeply into the guarantee of
due process of law and gravely impair
the basic function of the courts. A
President’s acknowledged need for confi-
dentiality in the communications of his
office is general in nature, whereas the
constitutional need for production of rel-
evant evidence in a criminal proceeding
is specific and central to the fair adjudi-
cation of a particular criminal case in
the administration of justice. Without
access to specific facts a criminal prose-
cution may be totally frustrated. The
President’s bread interest-in confiden-
tiality of communications will not be vi-

__tiated by disclosure of a limited number

of conversations preliminarily shown to
have some bearing on the pending crimi-
nal cases. :

[47,48] We conclude that when the
ground for asserting privilege as to sub-
poenaed materials sought for use in a
criminal trial is based only on the gener-
alized interest in confidentiality, if can-
not prevail over the fundamental de-
mands of due process of law in the fair
administration of criminal justice. The
generalized assertion of privilege must
yield to the demonstrated, specific need
for evidence in a pending criminal trial.

Bl A

[49-51]  We have earlier determined
that the District Court did not err in
authorizing the issuance of the subpoe-
na. If a President concludes that com-
pliance with a subpoena would be inju-
rious to the public interest he may prop-

_ erly, as was done here, invoke a claim of
_ privilege on the return of the subpoena.

Upon receiving a claim of privilege from
the Chief Executive, it became the fur-
ther duty of the District Court to treat
the subpoenaed material as presumptive-
ly privileged and to require the Special

of his conduct in the event that there is evi-
dence reflecting upon his honor. The chance
that now and then there may be found some
timid soul who will take counsel of his fears

\
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Prosecutor to demonstrate that the pres-
idential material was “essential to the
justice of the [pending criminal] case.”
United States v. Burr, suprae, 25 Fed.
Cas., at 192. Here the District Court
treated the material as presumptively
privileged, proceeded to find that the
Special Prosecutor had made a sufficient
showing to rebut the presumption and
ordered an in camera examination of the
subpoenaed material. On the basis of
our examination of the record we are
unable to conclude that the District
Court erred in ordering the inspection.
Accordingly we affirm the order of the
District Court that subpoenaed materials
be transmitted to :that court. We now
turn to the important question of the

District Court’s responsibilities in con-

ducting the in camera examination of
presidential materials or communica-
tions_delivered under the compulsion of
the subpoena duces tecum.

E

[52-55] Enforcement of the subpoe-
na duces tecum was stayed pending this
Court’s resolution of the issues raised by
the petitions for certiorari. Those is-
sues now having been disposed of, the

matter of implementation will rest with -

the District Court. “[T]he guard, fur-
nished to [the President] to protect him
from being harassed by vexatious and

~ unnecessary subpoenas, is to be looked

for in the conduct of the [district] court
after the subpoenas have issued; not in
any circumstance which is to precede
their being issued.” United States v.
Burr, supra, at 34. Statements that
meet the test of admissibility and rele-
vance must be isolated; all other mate-
rial must be excised. At this stage the
District Court is not limited to represen-
tations of the Special Prosecutor as to
the evidence sought by the subpoena;
the material will be available to the Dis-
trict Court. It is elementary that in

and give way to their repressive ‘power is
too remote and shadowy to shape the course
of justice.” Id., at 16, 53 S.Ct., at 470.
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camera inspection of evidence is always
a procedure calling for scrupulous pro-
tection against any release or publica-
tion of material not found by the court,
at that stage, probably admissible in evi-
dence and relevant to the issues of the
trial for which it is sought. ‘That being

true of an ordinary situation, it is ob-_.

vious that the District Court has a very
heavy responsibility ‘to see to it that
presidential ‘conversations, -which are ei-
ther not relevant or not admissible, are.
accorded that high degree of respect due
the President of the United States. Mr.
Chief Justice Marshall sitting as a trial
judge in the Burr case, supra, was ex-
traordinarily careful to point out that:

“[IJn no case of this kind would a
court be required to proceed against
the President as against an ordinary
individual.” United States v. Burr,
25 Fed.Cas. pp. 187, 192 (No. 14,694).

Marshall’s statement-ecannot be read to
mean in any sense that a President is
above the law, but relates to the singu-
larly unique role’ under Art. II of a
President’s communications and activi-
ties, related to the performance of duties

under that Article. Moreover, a Presi--
dent’s communications and activities en-

compass a vastly wider range of sensi-
tive material than would be true of any
“ordinary individual.” It is therefore-
necessary ! -in the public intere;t to

2l. When the subpoenaed material is delivered
to the- District Judge in cemers questions
may arise as to the excising of parts and it
lies within the discretion of that court to
seek the aid of the Special Prosecutor and
the President’s counsel for in camera consid-

3111

afford presidential confidentiality the
greatest protection consistent with the
fair administration of justice. The
need for confidentiality even as to idle
conversations with associates in which
casual reference might be- made con-
cerning political leaders within the
country or foreign °statesmen is too
obvious to call for further treatment.
We have no doubt that the District
Judge will at all times accord to
presidential records that high degree of
deference suggested in United States v.
Burr, supra and will discharge his re-
sponsibility to see to it that until re-
leased to the Special Prosecutor no in
camera material is revealed to anyone.
This burden applies with even greater
force to excised material; once the deci-
sion is made to excise, the material is
restored to its privileged status and

should be returned under seal to its law-

ful custodian.

[56] Since this matter came before
the Court during- the pendency of a
criminal prosecution, and on representa-
tions that time is of the essence, the
mandate shall issue forthwith.

“Affirmed.

. Mr. Justice REHNQUIST -took no
Jpart in the consideration or decision of

these cases.

eration of the validity of pértiéular exci-
sions, whether the basis of excision s rele-
vancy or admissibility or under such cases as
Reynolds, supra, or Waterman Steamship,
supra. - 3
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- Parents, children and others -insti-
“tuted a class action against various state
and school district officials seeking re-
"~ lief from alleged illegal racial segrega-
i~ - tion in the Detroit public school system.
. On remand after two prior appeals, 433

_States District Court for the Eastern
“District of Michigan ruled that the sys-
tem was an illegally segregated one, 338
F.Supp. 582, and, after the Court of Ap-
peals dismissed appeals from orders re-
quiring submission of desegregation
plans, 468-F.2d 902, directed preparation
of a metropolitan desegregation plan,
345 F.Supp.. 914, and purchase of
school buses. The Court “of ‘Appeals
affirmed the holding that a constitu-
tionally adequate system of desgregat-
ed schools could not be established
within the Detroit school district’s geo-
graphic limits and that a multidistrict
metropolitan plan was necessary, -484 F.
2d 215, and defendants appealed. The
Supreme Court, Mr. Chief Justice Burg-
er, held, inter alia, that it was improper

-
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* F.2d 897 and 438 F.2d 945, the United

to impose a multidistrict remedy for sin-
gle-district de jure segregation in the
absence of findings that the other in-
cluded districts had failed to operate un-
itary school systems or had committed
acts that effected segregation, in the ab-
sence of any claim or finding that school
district boundary lines were established
with the purpose of fostering racial seg-

~ regation, and without affording a mean-

ingful opportunity for “the included
neighboring districts to present evidence

_or be heard on the propriety of a multi-
‘district remedy or ‘on the question of

constitutional violations by those dis-
tricts. .

Reversed and reménded.

Mr. Justice’ Stewart- concurred and
filed opinion.
~ Mr. Justice Douglas dissented and
filed opinion:
.. Mr. Justice White dissented and
- filed opinion in which Mr. Justice Doug-

las, Mr. Justice Brennan and Mr. J ustice
Marshall, Jomed

i Mr. Justice Marshall dissented and
flled opinion-in which Mr. Justice Doug-

as, Mr. Justice Brennan and Mr. Justice -

thte Jomed =

1. Constitutional Law €=220

Doctrine of “separate but equal” -

- has no place in field of public education,
since separate educational facilities are
inherently  unequal. U.S.C.A.Const.
Amend. 14. :

2. Schools and School Districts €13

Finding of district court that De-
troit public school system was illegally
segregated on basis of race was not
plain error. Supreme Court Rules, rules
23, subd. 1(c), 40, subd. 1(d)(2), 28 U.
S.C.A.

3. Schools and School Districts €213

Desegregation, in sense of dis?@:fo}lo '
ore-

tling dual school system, does n
quire any particular racial balarég in

{e

each school, grade or classroom. \o5
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provision shall apply to such member or nonmember association,
institution, bank, or affiliate or to any other person.”

Sec. 304. The amendments made by this tiile shall 2;ply to any
deposit made or obligation issued in any State after the date of
enactment of this title, but prior to the earlier of (1) July 1, 1977
or (2) the date (after such date of enactment) on which the State
enacts a provxsmn of law which limits the amount of interest which
may be charged in connection with deposits or obhgatxons referred to
in the amendments made by thls title. . - - -

Approved Oct. 29 1974. SR ' i

An Act to amnd seétioﬁ 552 of title 5, United sutu c«lc. known as the
« Freedom of lnformaﬂon Act.

Be it enacted by the ‘Senate and House of Representatives of the Umted
A dt‘j'smtcs of Ammm in'Congress assembled, .That:
. (#) The fourth sentence of section 552(a)(2) of title B, United
_States Code,!$ is amended to read as follows: “Each agency shall also
maintain and make available for pubhc inspection and-.copying cur-
" rent indexes providing identifying information for the public as to
any matter 1ssued adopted, or promulgated after July 4, 1967, and
.. required by this paragraph to be made available or published. Each
-agency shall promptly publish, quarterly or more frequently, and dis-
~ tribute (by sale or otherwise) copies of each index or supplements
. -thereto unless it determines by order published in the Federal Reg-
- ister that the publication would be unnecessary and 1mpract1cable,
in which case the agency shall nonetheless provide copies of such in-
. dex on request at a cost not to exceed the direct cost of duplication.”.
- (B){1) Section 552(a)(3) of title 5, United States Code,“ is
amended to read as follows: =~
2. ~*g3) Except with respect to the records made avallable under par-
“agraphs (1) and (2) of this subsection, each agency, upon any re-
-quest for records ‘which (A) reasonably describes such records and
(B) is made in accordance with published rules stating the time,

- place, fees (if any), and procedures to be followed, shall make the_

records promptly available to any person.”..

{(2) Section 552(a) of t:tle 5, United States Code,®® is amended by

- redesignating paragraph (4), and all references thereto, as para-

_‘graph (5) and by inserting unmedxately after paragraph (3) the fol-
lowing new paragraph: .

%(4)(A) In order to carry out the provxsxons of this sectxon, each

agency shall pmmulgate regulations, pursuant to notice and receipt

18 5U.S.CA §552(a)(2). - T R eRe fat
.19, S§T.S.CA ao_&%s = ek
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of public comment, specifying a uniform schedule o? fees applicable
to all constituent units of suck agency. -Such fees shall be limited
to rezzonable standard charges for document search and cinlication
and provide for recovery of only the direct costs of such szarch and
duplication. Documents shall be furnished without charge or at a re-
duced charge where the agency determines that waiver or reduction
of the fee is in the public interest because furnishing the information
ean be considered as prunanly benefmng the general publiec.

“(B) On coxnplamt, the distriet court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia,: has jurisdiction to enjoin the agency from with-
holding agency records and to order the production of any agency
records improperly withheld from the complainant. In such a case
the court shall determine the matter de novo, and may examine the
eontents of such agency recerds in ‘camera to determine whether such
records or a.ny part thareof shall be 'withheld under any of the
exemptions set forth in subsection (b)-of tlns sechon, and the burden
is on the azency to sustain 1ts actlon. -

*=(C) Notw:thshndmg any other prov;sxon of law, the defendant
shall serve an answer or otherwise plead to any complaint made
under this subsection within thirty days after service upon the de-
fendant of the pleading in which such complaint is made, unless the
court otherwise directs for good cause shown.

“(D) Except as to cases the court considers of greater importance,
proceedings before the district court, as authorized by this subsec-
tion, and appeals therefrom, take precedence on the docket over all
cases and shall be assigned for hearing and trial or for argument at
the earliest practicable date and expedited in every way.

“(E) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this section_in which the complamant has substantxally
prevailed. Lol

“(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses
against the United States reasonable attorney fees and other litiga- -
tion costs, and the court additionally issues a written finding that
the circumstances surrounding the withholding raise gquestions
whether agency personnel acting arbitrarily or capriciously with
respect to the withholding, the Civil Service Commission shall
promptly initiate a proceeding to determine whether disciplinary ac-
tion is warranted against the officer or employee who was primarily
responsible for the withholding. The Commission, ‘after:investiga-
tion and consideration of the evidence submitted, shall submit its
findings and recommendations to the administrative authority of the
agency concerned and shall send copies of the findings and regome ;
mendations to the officer or employee or his representative, “The
administrative authority shall take the corrective action t@t the

mmission recommends.

32 Y.S.Cong, aws ‘74—16 5759
Aw Wi Ry " g 2 :
- j} 3%:‘, ;’
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“(G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible employee,
and in the case of a uniformed service, the responsible member.”.

€c) Section 552(a) of title 5, United S:2tes Code,*! is amended by
- adding at the end thereof the following new paragraph:

: - “{6)(A) Each . agency, upon any request for records made under
g paragraph (1), (2), or (3) of this subsection, shall— -

“(i) determine within ten days (excepting Saturdays Sun-

days, and legal public holidays) after the receipt of any such re-

.quest whether to comply with such request and shall immediate-

-="ly notify the person ma.hng such request of such determination

. and the reasons therefor, and of the right of such person to ap-

el pea! to ‘the head of the agency any adverse determination; and

; Tty = “(il) make a detenmnatxon with respect to any appeal within

o twenty days (excepting Saturdays, Sundays,  and legal public
= "”hohdays) after the recenpt of such appeal. If on appeal the

“ denial of the reqhest for records is in whole or in part upheld,

the agency shall notify the person making such request of the

" provisions for judicial review of that determmatmn under para-

““graph (4) of this sybsection.
“"(B) In unusual cn-cumstances as specified in this subparagraph

L . paragraph (A) may be extended by written notice to the person
" making such request setting forth the reasons for such extension and
the date on which a determination is expected to be dispatched. No
such notice shall specify a date that would result in an extension for

..+ more than ten workxng days. As used in this subparagraph, ‘unusual
& - "““'efreumstances’ means, but only to the extent reasonably necessary
to the proper processing of the particular request—
(i) the need to search for and collect the requested records
- from field facilities or other establishments that ‘are separate
-~ from the office processing the request; _
“(ii) the need to search for, collect, and appropriately exam-
ine a volununous amount of separate and distinct records which
¥ . ._°._aredemanded in a single request; or

IS

~o:- *(ifi). the need for consultation, which shall be conducted
o wi‘th all practxcable speed, with another agency having a sub-
s | ‘stantial interest in the determination of the request or among
: “two or more components of the agency havmg substantial sub-
e <ge ject-matter interest therein.

“(C) Any person making a request to any agency for records un-
der paragraph (1), (2), or (3) of this subsection shall be deemed to
have exhausted his administrative remedies with respect fo such
request if the agency fails to comply with the apphcable time limit
provisions of this paragraph. If the Government can show ex-

-~ ceptional circumstances exist and that the agency is exercising due
diligence in responding to the request, the court may retain juris-
diction and allow the agency additional time to complete I

T S IR AR Y Al B ey
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of the records. Upon any determination by an agency to comply with
a request for records, the records shall be made promptly available
to such person making such request. Any notification of denial of
any request for records under this subsection shall set forth the
names and titles or positions of each person responsxble for tke den-
ial of such request.”. ‘

Sec. 2. (a) Section 552(b)(1) of title 5, Umted States Code,??
is amended to read as follows:

“(1)(A) specifically authorized under criteria established by
‘an Executive order to be kept secréet in the interest of national
defense or foreign policy and (B) are in fact properlv classified
pursuant to such Executive order;”.

(b) Section 552(b)(7) of title 5, Umted States Code,?3 is amended
to read as follows: .
“(7) investigatory records compxled for law enforcement pur-
" poses, but only to the extent that the production of such records
would (A) interfere with enforcement proceedings, (B) de-
prive a person of a right t9 a fair trial or an impartial adjudica-
tion, (C) constitute an unwarranted invasion of personal priv-
acy, (D) disclose the identity of a confidential source and, in
the case of a record compiled.by a eriminal law enforcement au-
thority in the course of a eriminal investigation, or by an agency
conducting a lawful national security intelligence investigation,
confidential  information furnished only by the confidential
source, (E) disclose investigative techniques and procedures,
or (F) endanger the life or physxcal safety of law enforce-
ment personnel;”. B e
(c¢) Section 552(b) of title: 5 United States Code,?* is amended by
adding at the end the following: “Any reasonably segregable portion
of a record shall be provided to any person requesting such record
after deletion of the portxons which are exempt under this subsee-
ﬁou I’
Sec 8. Section 552 of title 5, United Statea Code,? ig amended
by adding at the end thereof the following new subsections:
®(d) On or before March 1 of each calendar year, each agency-
shall submit a report covering the preceding calendar year to the
Speaker of the House of Representatives and President of the Senate
for referral to the appropriate comnnttees of the Congress. The
report shall include—

“(1) the number of determmatxons made by such agency not
to comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

“(2) the number of appeals made by persons under subsection
(2)(6), the result of such appeals, and the reason for the action
upon each appeal that results in a denial of information;

“(8) the names and titles or positions of each person respon-
sible for the denial of records requested under this section, and
the number of instances of part:clpatmn for each

it 552(b) (1). SUSCA ! 553(0).

S.C.A.
U.8.C.A. ! 552(b) (7). e 25 5U.8
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“(4) the results of each proceeding conducied pursuznt to
* « subseetion (a)(4)(F), including a report ¢f the disciplinary
action taken against the officer or employee who was primarily
responsible for improperly withholding records or an explana-
-+ - tion of why disciplinary action was not taken;

#{5) a copy of every rnle made by such agency regardxng this

. section; 345 R
*(6) a copy of the fee schedule and the total amount of fees

~ section; and. 4 =
e *(T) such othar mformatxon as 1nd1cates efforts to administer
_ fully this sectlon. 2 =5 :
-The AttomerGeneml shkall subrmt an annual report on or before
; March 1 of each calendar year which shall include for the prior
ot calendar year a listing of the number of cases arising under this sec-

%
3
L
3
3|
1

&

. “ease, and the-cost, fees, and penalties assessed under subsections
- (a)(4) (B), (F), and (G).. Such report shall also include a descrip-
-~ tion of the efforts undertaken by the Department of Justice to en-
‘) = coura_ge agency compliance with this section.

.7+ - ="7%e) For purposes of this section, the term ‘agency’ as defined in
- section 551(1) of this title.includes any executive department, mili-
e tary department, Government corporatlon, Government controlled
corporation, or other establishment in the executive branch of the
_ Government (including the Executwe Office of the Presxdent), or

~_any independent regulatory agency.”.
7 See. 4. The amendments made by this Act shall take effect on the

ninetieth day beginning after the date of enactment of this Act.

il Approved Nov. 21, 1974.
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DISSENTING VIEWS OF HON. BELLA S. ABZUG

I concur in the dissent of my colleagues, Representative Brooks and
Representative Moss. Like them, I cannot support H.R. 12462. This
bilK for the very first time, gives statutory recognition to a concept
which has no constitutional basis—the discretionary authority of the
executive to withhold information from the legislature. In so doing,
it not only legitimizes this concept of “executive privilege” but severely
and unnecessarily limits the well-established power of Cong s to «b-
tain necessary information from the executive branch. From the ear':-
est days of the Republic, the congressional requirement of inforiai.on
from the executive, in furtherance of its legislative function, has been
a well-recognized principle. The Supreme Court, in MeGrainv. Da. jn-
erty, 273 U.S. 135, 174 (1927), reaflirmed this principle when it stated
that “the power of inquiry—with process to enforce it—is an essenti1
alllgidal)pmpriate auxiliary to the legislative function.” (Italie sup-

1ed.)
¥ Along with the well-established authority of Congress to require
information in fulfillment of its legislative or investigative dufiet,
there has been a concomitant obligation on the part of the execu iv:
to make such information available when it serves a legitimat. legi-la
tive or investigative purpose. Nowhere in the Constitution is there :my
mention of “executive privilege” nor any hint of a discreticnary au-
thority to withhold such information from the legislative braach. In
fact, the concept of “executive privilege” vis-a-vis the Congress h.is no
foundation—in judicial precedent, in statute, in the constitutional doe-
trine of separation of powers, or in any constitutional provision.

Of course, I realize that, despite its lack of legitimacy, this so-called
privilege has been invoked to thwart the efforts of Congress and its
committees to obtain much-needed information. Although, over the
past 200 years, mos! congressional requests for specific information
from the executive have met with compliance, there has been a growin
tendency, especially during the past 20 years, for the executive branch
to resist the disclosure of information. This is a serious problem and
one which severely hampers the Congress in the performance of its
duties. But is H.R. 12462 the solution to the problem? T think not.

Congress already has the power to compel the production of infor-
mation from the executive branch. Through its subpena power and
its ‘)owm' to initiate contempt proceedings, it already has the recourse
to the courts which this bill pretends to confer. As the court of appeals
stated in Niron v. Sivica and Cozx, 42 L.W. 2211, (CADC, 1973) :

Throughout our history, there have frequently been con-
flicts between imdependent organs of the Federal Govern-
ment * * *. When such conflicts arise in justiciable cases,
our constitutional system provides a means for MW@RO

them—one Supreme Count. F A
(37)
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Quite apart from this judicial remedy, there exists a political process
that has worked more than reasonably well over the course of our
history. The system of checks and balances designed by the framers
of our Constitution has been effective in restraining the excessive
exercise of power by any of the three separate branches.

H.R. 12462 would add nothing to the power of Congress to compel
the disclosure of executive information. It adds no new remedies nor
does it simplify existing procedures. Quite the contrary. It would set
up cumbersome and costly procedures for Congress to obtain judicial
compliance. 1t would permit the executive branch to delay and inter-
fere further with the legislative process. And, most important, by
setting forth a definition of “compelling national interest” for the
courts to interpret on a case-by-case basis, in order to determine
whether particular information should be disclosed, H.R. 12462 would
distort the role of the courts and force them into the position of re-
writing the constitution rather than interpreting it.

But what is most abhorrent in H.R. 12462 is its ceding to the Presi-
dent the discretion to withhold vital information, not on the basis ¥
any constitutional power, but as a congressional grant of authority.
At this moment in history, we are engaged in a strenuous effort to re-
store the constitutional balance and to reverse the recent trend toward
excessive executive power. At the very least, the enactment of this bill
at this time would compound past executive usurpations and congres-
sional ceding of legislative authority and muddy the waters.

Berra S. Aszue.
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DISSENTING VIEWS OF HON. CARDISS COLLINS

I believe that this bill does little more than recognize the right of
discretionary executive privilege, and I cannot support it for the
following reasons.

The Constitution was written by men who were well acquainted with
a system of government that relied heavily upon its legislative branch.
The British Parliament was charged with overseeing all aspects of
the empire, both at home and abroad. In 1742, William Pitt sum-
marized this by stating that Parliament is “the Grand Inquest of the
Nation, and as such it s our duty to inquire into every step of public
management, either abroad or at home, in order to see that nothing
, has been done amiss.” *
; Complete oversight was the role of Parliament; and, according
i to the U.S. Supreme Court, complete oversight is the role of Congress.
In McGrain. v. Daugherty, 273 U.S. 135 (1927), the Court said that
investigatory power “was regarded as an attribute of the power to
legislate in the British Parliament.” * It further declared :

We are of the opinion that the power of inquiry-—with the
process to enforce it—is an essential and appropriate auxil-
tary to the legislative function. It was so regarded and em-
ployed in Anerican legislatyres before the Constitution was
framed and ratified. Both Houses of Congress took this view
| of it ecarly in their history * * * and both Houses have em-

i ployed the power accordingly up to the present time.®
| The Court expanded on the McGrain decision in 1957, in Watkins
| V. United States:

The power of (“ongress to conduct investigations is inherent

: in the legislative process. That power is broad. It encompasses

i inquiries concerning the administration of existing laws as

well as proposed or possibly needed statutes. It includes sur-

veys of defects in our social, economic, or political system for

the purpose of Congress to remedy them. It comprehends
probes into departments of the Federal Government to expose

| corruption, inefliciency, or waste. But, broad as is this power

of inquiry, it is not unlimited. There is no general authority

to expose the private affuirs of individuals without justifica-

tion in terms of the functions of Congress * * * No irnquix-,y—~,:‘j ~
is an end in itscIf; it must be related to, and in furtherafige * = ©2°

: of, a legitimate task of the Congress. Investigations condygcted ((,_"
solely for the personal aggrandizement of the investigators <)
or to “punish” those investigated are indefensible.* >,

(‘;g;)nul Berger, Executive Privilege v. Congressional Inguiry, 12 UCLA L. R. 1044, 1058
‘ 1273 U.9. 135, 161.

3273 U.8. 135, 174.

¢354 U.S, 178, 187.

!
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The Supreme Court has laid down the bounds within which Congress
may investigate. There is no reason for Congress, in its quest for in-
formation to be used in furtherance of its legitimate constitutional
role, to narrow, in any way, its investigatory scope. Yet, that is what
this legislation attempts to do.

During the last two decades, rights of Congress and of the Ameri-
can people have diminished under a new constitutional doctrine called
executive privilege. We were advised in the 1950’s by former Attorney
General Rogers and more recently by former Attorney General Klein-
dienst. that the P’resident is privileged to withhold from Congress
whatever information he so chooses. 4

This is contrary fo the Supreme Court’s holdings in Watkins and
MeGrain. There has never been any historical and/or legal justifiea-
tion for diseretionary executive privilege. In fact, Attorney General
Cabel Cushing, in 1854, wrote to President Pierce and stated that he
and his predecessors *had recognized the right of either ITouse of
Congress to call on [Ilcads of Departments] for information in any
matters within the scope of his office, and his duty to con muricate
the same”.?

In my view FLR. 12462 tacitly recognizes discretionary «xecutiv?
privilege. It allows the courts to determine whether the President. hus

‘a “compelling national interest” in refusing to give Congress pertinent

facts. It allows aides from any level of Government the identical pri- .-
lege. Any legitimized withholding of information from Cangress wall
work to the detriment of its investigatory role. I believe that with tue
bill there will be an acquiescence to absolute privilege: a privilegs
which is without justification.

Carpiss CoruiNs.

5 VI Opinions of Attorneys General 326, 335 (1854).
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ADDITIONAL VIEWS OF HON. JIM WRIGHT

I had hoped to be able to support workable legislation to provide
an effective way for Congress to obtain all information needed from
the executive branch for us to fulfill our constitutional responsibilities.
As a member of the Foreign Operations and Government Informa-
tion Subcommittee that has struggled to draft such legislation, I
agreed to join in sponsoring the bipartisan measure, H.R. 12462, in
order to break the philosophical impasse which developed during
many days of markup sessions on several different versions of this
legislation.

The thrust of the debate in the full committee on this issue, however,
has persuaded me that H.R. 12462, for all its careful draftsmansaip,
still may not be that workable legislation which we are seeking to curh
the excessive use of Presidential authority to withhold vital informa-
tion from Congress. During debate in the full committee, I became
awkwardly aware of at least the ironic possibility that such a bill
conceivably could have just the opposite effect from that which the
proponents and sponsors of H.R. 12462, myself included, have in-
tended. It is just conceivable that it might inadvertently offer tempt-
ing loopholes for Federal bureaucrats to avoid direct testimony before
congressional committees and be subject to an unintended interpre-
tation of giving some heretofore nonexistent legal standing to som~
presumed constitutional privilege of the President to withhold in-
formation from Congress.

For these reasons, I ultimately voted against reporting this b'll
to the House floor at this time.

JiM WrigHT.

(41)
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