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Fbouse of Representatives

FOREIGN OPERATIONS AND GOVERNMENT INFORMATION SUBCOMMITTEE
OF THE

COMMITTEE ON GOVERNMENT OPERATIONS

RAYBURN Houske OFFicE BuiLDING, Room B-371-B
WASHINGTON, D.C. 20515

August 13, 1974

The Honorable Gerald R. Ford
President of the United States
The White House

1600 Pennsylvania Avenue, N. W.
Washington, D. C. 20500

Dear Mr. President:

Enclosed are copies of correspondence between the
former chairman of this subcommittee and each of the three
previous Presidents, relating to their Administration's
policies to limit the use of so-called "Executive Privilege"
only upon personal invocation by the President himself.

As you know, this subcommittee has conducted both in-
vestigative and legislative hearings on this subject during
the past two Congresses and on March 14, 1974, favorably
reported H. R. 12462, a bipartisan bill sponsored by Repre-
sentative Erlenborn, myself, and other Members of both
parties. A similar bill was passed by the Senate last De-
cember. A copy of our hearings and report on this measure
is also enclosed.

In view of the then pending litigation over the tapes
involving President Nixon and the Special Prosecutor, in
which this issue was indirectly involved, we decided not to
press for a rule on H. R. 12462 until after the Supreme
Court had ruled in that case. OQOur staff analysis of the
July 24, 1974, decision of the Court indicates that the
ground rules for the use of "Executive Privilege'" established
in H. R. 12462 are not inconsistent with that decision since
it did not deal directly with Congress' right to information
from the Executive. We have since requested a rule on the
measure and are awaiting the scheduling of a hearing by the
Rules Committee.

Digitized from Box 13 of the Philip Buchen Files at the Gerald R. Ford Presidential Library



The Honorable Gerald R. Ford
Page Two
August 13, 1974

As you were a long-time Member of the House, it is not
necessary to spell out to you details about the steady
erosion in the flow of information from the Executive to
the Congress which has taken place over the past generation.
You are well aware of such problems and of the disastrous
effect which the wholesale withholding of information from
the Congress under "Executive Privilege'" has had on the
credibility of our government and its leaders. Last Friday's
New York Times quoted remarks you made on this subject more
than a decade ago: '"Congress cannot help but conclude that
executive privilege is most often used in opposition to the
public interest."

Before you make any decision with respect to an exchange
of correspondence on the use of "Executive Privilege'" in your
Administration, we would appreciate the opportunity to meet
with you to discuss this issue and your position on H. R.
12462. -

With best wishes and highest regards,

o S kst

William S. Moorhead
Chairman

Sincerely,

W . Eabondpann

John N. Erlenborn
Ranking Minority Member

Enclosures
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EIGHTY-SEVENTH CONGRESS

Congress of the Anited States

House of Representatives

SPECIAL GOVERNMENT INFORMATION SUBCOMMITTEE
OF THE
COMMITTEE ON GOVERNMENT OPERATIONS
HOUSE OFFICE BUILDING
ROOM 218, GEORGE WASHINGTON INN
WASHINGTON, D.C.

February 15, 1962

The Honorable

John F. Kennedy

The President of the United States
The White House

Washington, D. C.

Dear Mr. President:

In your letter of February 8, 1962 to Secretary McNamara you
directed him to refuse certain information to a Senate Subcommittee. The
concluding paragraph of your letter stated:

"The principle which is at stake here cannot be
sutomatically applied to every request for informa-
tion. Each case must be Jjudged on its merits.”

A similar letter from President Eisenhower on May 17, 1954 also
refused information to a Senate Subcommittee, setting forth the same argu-
ments covered in your letter. President Eisenhower did not, however, state
that future questions of availability of information to the Congress would
have to be answered as they came up.

I know you are aware of the result of President Eisenhower's
letter. Time after time Executive Branch employees far down the adminis-
trative line from the President fell back on his letter of May 17, 1954 as
authority to withhold information from the Congress and the public.

Some of the cases are well known -- the Dixon-Yates matter and
the investigation of East-West trade controls, for instance -- but many of
the refusals based on President Eisenhower's letter of May 17, 1954 received
no public notice. A report of the House Committee on Government Operations-
covering the five years from June, 1955 through June, 1960 lists Ui cases
of Executive Branch officials refusing information on the basis of the
principles set forth in the May 17, 1954 letter.

I am confident tha.t you ghkare my belief that your letter of
Febnza.ry 8, 1962 to Secretary McNamara should not be seized upon by FOR)
Executive Branch employees -~ many of them holding the same policy- ag
positione of responsibility they did under the Eisenhower Administratich --
as a nev claim of authority to withhold information from the Congress dﬁ)d
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The Honorable John F. Kennedy -2- February 15, 1962

the public. A Subcommittee staff study indicates that during the year be-
tween the time you took office and February 8, 1962, the claim of an
"executive privilege" to withhold government information was not used
successfully once, compared to the dozens of times in previous years admin-
istrative employees held up "executive privilege" as a shield against public
and Congressional access to information.

Although your letter of February 8, 1962 stated clearly that the
principle involved could not be applied automatically to restrict informa-
tion, this warning received little public notice. Clarification of this
point would, I believe, serve to prevent the rash of restrictions on govern-
ment information which followed the May 17, 1954 letter from President

Ei senhower.
Sincerely,

/s/ John E. Moss
. Chairman



THE WHITE HOUSE"
Washington

March 7, 1962

Dear Mr. Chairman:

This is in reply to your letter of last month inquiring gen-
erally about the practice this Adminigtration will follow in
invoking the doctrine of executive privilege in withholding

certain information from the Congress.

As your letter indicated, my letter of February 8 to Secretary
McNamara made it perfectly clear that the directive to refuse

to make certain specific information available to a special sub-
commi ttee of the Senate Armed Services Committee was limited

to that specific request and that "each case must be Jjudged on
its merits”.

As you know, this Administration hes gone to great lengths to
achieve full cooperation with the Congress in making available
to it all appropriate documents, correspondence and informs-
tion. That is the basic policy of this Administration, and it will
continue to be so. (Eiecutive privilege can be invoked only by
the President and will not be used without specific Presidentisl
approval;l‘Your own interest in assuring the widest public ac-
cessibility to governmental information is, of course, well
known, and I can assure you this Administration will continue

to cooperate with your subcommittee and the entire Congregss

in achieving this objective.

Sincerely,

/s/ Jobn F. Kennedy

Honorable John E. Moss S FEASN
Chairman ﬁ? N
Special Government Informstion K; 21
Subcommittee of the Committee % NI
n Goverrnment Operation " ~
on Go Operations e

House of Representatives
Washington, D. C.



M~reh 31, 1965

The Honorable

Lyndon B. Jchnson

President of the United States
The White Licuse

Wershington, D. C.

Dear Mr. President:

The use of the claim of "executive privilege" to withhold
governmment information from the Congress and the public is an issue
of importance to those who recognize the need for a fully informed
electorate and for a Congress operating as a co-equal branch of the
Federal Government.

In a letter dated May 17, 1954, President Eisenhower used
the "executive privilege" claim to refuse certain information to a
Senate Subcommittee. In a letter dated February 8, 1962, President
Kennedy also refused information to a Senate Subcommittee. There the
similarity ends, for the solutions of "executive privilege" problems
varied greatly in the two Administrations.

Time after time during his Administration, the May 17, 1954
letter from President Eisenhower was used as a claim of esuthority to
withhold information about government activities. Some of the cases
during the Eisenhower Administration involved important matters of
government but in the great majority of cases Executive Branch em-
ployees far down the administrative line from the President claimed
the May 17, 1954 letter as authority for withholding information about
routine developments. A report by the House Committee on Government
Operations lists 4l cases of Executive Branch officials refusing in-
formation on the basis of the principles set forth in President Eisen-
hower's letter.

President Kennedy carefully qualified use of the claim of
"executive privilege". 1In a letter of February 8, 1962 refusing in-
formation to & Senate Subcommittee, he stated that the " principle which
is at stake here cannot be automatically applied to every request for
information." Later, President Kennedy clarified his position on the
claim of "executive privilege", stating that --
’gffeﬁo
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Honorable Lyndon B. Johnson - 2 - March 31, 1965

"...this Administration has gone to great lengths
to achieve full cooperation with the Congress in making
available to it all appropriate documents, correspondence
and information. That is the basic policy of this Ad-
ministration. and it will continue to be so. Executive
privilege can be invoked only by the President and will
not be used without specific Presidentiel approval.

As a result of President Kennedy's clear statement. there was
no longer a rash of "executive privilege" claims to withhold information
from the Congress and the public. I am confident you share my views on
the importance to our form of government of a free flow of information,
and I hope you will reaffirm the principle that "executive privilege" can
be invoked by you alone and will not be used without your specific approval.

Sincerely,

JOHN E. MOSS
Chairman

JEM: ab
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e A AN, Comme, NINETY-FIRST CONGRESS

- Congress of the United States

THouse of Vepresentatives

FOREIGN OPERATIONS AND GOVERNMENT INFORMATION SUBCOMMITTEE
OF THE
COMMITTEE ON GOVERNMENT OPERATIONS

RayBurN House OFFICE BuiLbing, Room B371-B
WASHINGTON, D.C. 20515

225-3741

January 28, 1969

The Honorable Richard M., Nixon

The President of the United States
The White House

Washington, D. C.

Dear Mr. President:

The claim of "executive privilege'" as authority to
withhold government information has long been of concern to
those of us who support the principle that the survival of a
represcntative government depends on an electorate and a Con-
gress that are well informed.

As you know, some administrations in the past made
it a practice to pass along to Executive branch subordinates
a discretionary authority to claim "executive privilege'" as
a basis to refuse information to the Congress. The practice
of delegating this grave Presidential responsibility was
ended by President John F. Kennedy when he restored a policy
similar to that which existed under previous strong adminis-
trations, including those of Presidents George Washington,
Thomas Jefferson and Theodore Roosevelt. In a letter to the
Foreign Operations and Government Information Subcommittee,
dated March 7, 1962, he @nunciated the policy as follows:

" . . .this Administration has gone to great
lengths to achieve full cooperation with the Con-
gress in making available to it all appropriate
documents, correspondence and information. That
is the basic policy of this Administration, and
it will continue to be so. Executive privilege
can be invoked only by the President and will not
be used without specific Presidential approval.”

President Lyndon B. Johnson informed the Subcommit-
tee by letter, dated April 2, 1965, he would continue the
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The Honorable Richard M, Nixon 2

policy enunciated by President Kennedy. He stated:

"Since assuming the Presidency, I have fol-
lowed the policy laid down by President Kennedy
in his letter to you of March-7, 1962, dealing
with this subject. Thus, the claim of 'executive
privilege' will continue to be made only by the
President."”

In view of the urgent need to safeguard and maintain
a free flow of information to the Congress, I hope you will
favorably consider a reaffirmation of the policy which pro-
vides, in essence, that the claim of “executive privilege"
will be invoked only by the President.

Sincerely,

/s/ John E., Moss
JOHN E. MOSS
Chairman

JEM: jmj



THE WHITE HOUSE
Washington

April 7, 1969

Dear Mr. Chairman:

Knowing of your interest, I am sending you a copy of

a memorandum I have issued to the heads of executive
departments and agencies spelling out the procedural
steps to govern the invocation of "executive privilege"
under this Administration.

As you well know, the claim of executive privilege
has been the subject of much debate since George
Washington first declared that a Chief Executive must
"exercise a discretion."

I believe, and I have stated earlier, that the scope of
executive privilege must be very narrowly construed.
Under this Administration, executive privilege will not
be asserted without specific Presidential approval.

I want to take this opportunity to assure you and your
committee that this Administration is dedicated to
insuring a free flow of information to the Congress
and the news media -- and, thus, to the citizens.

You are, I am sure, familiar with the statement I

made on this subject during the campaign. Now that

I have the responsibility to implement this pledge, I
wish to reaffirm my intent to do so. I want open
government to be a reality in every way possible.

This Administration has already given a positive
emphasis to freedom of information. I am committed
to ensuring that both the letter and spirit of the



2

Public Records Law will be implemented throughout

the Executive Branch of the government.
With my best wishes,

Sincerely,

(A Tl

Honorable John E. Moss

Chairman

Foreign Operations and Government
Information Subcommittee

House of Representatives

Washington, D. C.



MEMORANDUM FOR THE HEADS OF
EXECUTIVE DEPARTMENTS AND AGENCIES

(Establishing a Procedure to Govern Compliance
with Congressional Demands for Information)

The policy of this Administration is to comply to the
fullest extent possible with Congressional requests for in-
formation. While the Executive branch has the responsibility
of withholding certain information the disclosure of which
would be incompatible with the public interest. This Admin-
istration will invoke this authority only in the most
compelling circumstances and after a rigorous inquiry into
the actual need for its exercise. For those reasons Executive
privilege will not be used without specific Presidential
approval. The following procedural steps will govern the
invocation of Executive privilege:

1. If the head of an Executive department or agency
(hereafter referred to as ''department head") believes that
compliance with a request for information from a Congres-
sional agency addressed to his department or agency raises
a substantial question as to the need for invoking Executive
privilege, he should consuit the Attorney general through
the Office of Legal Counsel of the Department of Justice.

2. If the department head and the Attorney General
agree, i1n accordance with the policy set forth above, that

Executive privilege shall not be invoked in the circumstancig,w,
%
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3. If the department head and the Attorney General
agree that the circumstances justify the invocation of
Executive privilege, or if either of them believes that the
issue should be submitted to the President, the matter shall
be transmitted to the Counsel to the President, who will
advise the department head of the President's decision.

4, In the event of a Presidential decision to invoke
Executive privilege, the department head should advise the

Congressional agency that the claim of Executive privilege

is being made with the specific approval of the President.

5. Pending a final determination of the matter, the
department head should request the Congressional agency to
hold its demand for the information in abeyance until such
determination can be made. Care shall be taken to indicate
that the purpose of this request is to protect the privilege
pending the determination, and that the yeguest does not

constitute a claim of privilege.

RICHARD NIXON



8/27/74

To: Mr., Buchen
From: Ewva

This came to us for
action; has been acknowledged
by Friedersdorf,

Can someone be drafting a
reply?

Or shall it be held in abeyance?
If so, how long before it

should be again brought to your
attention?

(8/15/74 letter to the President
from Cong. Moss re executive priv, )
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August 16, 1974

BT . 1 e s AT D SOl W B
»

Dear Mr. Hoss:

On behalf of the President, I wish to thank you for providing
him, date of August 15, a detaliled report and background
information of the matter of insuring a free flow of information
from the ive Branch to the Legislative Branch and to the
wbm. v

:
You may 11 that, as Vice President, he sddressed hiwself to
this vi matter. It will be pursued fully by his Administratiom.

Idomt’uummtbnluummuhmtnd
by the ident at the earliest opportunity. It will also be
shared with his advisers who have been developing recommendations
udmhhmammmmtsmlmm.
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Sincerely,

.ténl to Philip W, Buchen for ACTION
ming to letter to Bill Timmons - FYI
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'3RD DISTRICT
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ADMINISTRATIVE ASSISTANT
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DisTrRICT OFFICE:
DISTRICT REPRESENTATIVE
JERRY WYMORE
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SACRAMENTO, CALIFORNIA 93814

HOUSE OF REPRESENTATIVES PHoNE (916) 449-3543
WASHINGTON, D.C. 20515

GOVERNMENT OPERATIONS COMMITTEE: ’ INTERSTATE AND FOREIGN COMMERCE COMMITTEE:
RANKING MAJORITY MEMBER SUBCOMMITTEES ON CHAIRMAN,
FOREIGN OPERATIONS & GOVERNMENT INFORMATION COMMERCE & FINANCE SUBCOMMITTEE

CONSERVATION & NATURAL RESOURCES . ———
DEMOCRATIC STEERING AND POLICY COMMITTEE

August 15, 1974

The President
The White House
Jashington, D.C.

Jear Mr. President:

I know that you are aware of the efforts made over the
vears by the House Committee on Government Operations
to insure a free flow of information from the Executive
Branch of the Federal Government to the Legislative
Branch and to the public. I know that during your ser-
vice in Congress you supported those efforts. I am
confident that your support will continue as you lead
the government during these next few yvears.

For those reasons, I want to bring to your attention

a most important problem in government information -- a
problem which I brought to the attention of Presidents
Kennedy, Johnson and Nixon while I served as chairman

of the subcommittee investigating government information
matters. I bring it to your attention while serving as
ranking majority member of that same subcommittee.

That problem is the abuse of the claim of "executive
privilege" by officials far down the administrative
line from the President. After World War II as the
Executive Branch grew in size and power the claims of
"axecutive privilege" grew in number. Unfortunately,
the great, great majority of those claims were advanced
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The President ~-2- August 15, 1974

by middle level bureaucrats and high level appointees,
not by the President nor by his personal staff.

President Kennedy promised to limit the exercise of
"executive privilege" to a personal claim by the Presi-
dent, not to be invoked without his approval. The in-
vocation was to be limited to each specific request

for information from the Congress. President Johnson
agreed to a similar limitation on the abuse of the claim
of "executive privilege". President Nixon agreed to

the same limitation and he took one step further. He
issued a memorandum to the heads of executive depart-
ments and agencies setting up a procedure to govern the
invocation of "executive privilege" which required
coordination through the Attorney General and the Coun-
sel to the President for obtaining Presidential approval
for each specific invocation of "executive privilege".

Enclosed are copies of the statements limiting the claim
of "executive privilege" issued by Presidents Kennedy,
Johnson and Nixon, including a copy of the procedural
memorandum from President Nixon. Unfortunately, neither
the statements nor the memorandum were accepted at face
value by the bureaucracy.

I am also enclosing a statement from the Congressional
Record by Congressman William S. Moorhead, chairman of
the Foreign Operations and Government Information Sub-
committee which reports on a study prepared by the
Library of Congress listing the extensive claims of
"executive privilege" to withhold information from
Congress advanced without presidential approval in spite
of the directives against such a procedure issued by
three Presidents.

The study covers the period from 1962, when President
Kennedy first limited the use of "executive privilege"
to a personal, Presidential claim, through 1972. It
shows that in spite of three Presidents ordering limits
to exercise of the claim, in at least 20 instances Exe-
cutive Branch officials used the claim to refuse inftxma-
tion to the Congress without Presidential approval.



The President -3~ August 15, 1974

I do not believe this means the policies set by your
three immediate predecessors were ineffective. If
Presidents Kennedy, Johnson and Nixon had not limited
the use of the claim of "executive privilege", there
would have been dozens of additional attempts by the
bureaucracy to raise the claim as a shield against
Congressional inquiry.

In view of the urgent need to safeguard and maintain a
free flow of information to the Congress, I hope you

will reaffirm the policy that the claim of an "executive
privilege" against the Congress can be invoked only by
the President or with specific Presidential approval in

John E. Moss

Ranking Majority #Member

Subcommittee on Foreign Operations
and Government Information

JEM:k



THE WHITE HOUSE
Washington

March 7, 1962

Dear Mr. Chairman:

This i8 in reply to your letter of last month inquiring gen-
erally about the practice this Administration will follow in . '
invoking the doctrine of executive privilege in withholding
certain information from the Congress.

As your letter indicated, my letter of February 8 to Secretary ‘.
McNamara made it perfectly clear that the directive to refuse ' : '
to make certain specific information available to a special sub- ' : '
commi ttee of the Senate Armed Services Committee was limited :

to that specific request and that "each case muet be Judged on b
its merits”

As you know, this Administration has gone to great lengths to
achieve full cooperation with the Congress in making available ..
to it all appropriate documents, correspondence and informa- Vet
tion. That is the basic policy of this Administration, and it vill CrE
continue to be so. Executive privilege can be invoked omly by . ./
the President and will not be used without specific Presidentis)
approval. Your own interest in assuring the widest public ac- .
cessibliity to governmental information is, of course, well
known, and I can assure you this Administration will continue
to cooperate with your subcommittee and the entire Congress

in achieving this objective.

Sincerely,
/8/ John F. Kernnedy

Honorable John E. Moss

Chai rmar.

Special Jovernment Information
Subgommittee of the Committee
on Government Operations

House of Representatives

Washington, D. C.




THE WHITE HOUSE

WASHINGTON

April 2, 1965

Dear Mr. Chairman:

I have your recent letter discussing the use of the
claim of "executive privilege" in connection with Con-
greasional requests for documents and other information,

Since assuming the FPresidency, I have followed the policy
laid down by President Kennedv in his letter to you of
Mareh 7, 1962, dealing with this subject. Thus, the claim
of "executive privilege" will continue to be made only by
the President. .

This administration has attempted to cooperate completely

with the Congress in making available to it all information

possible, and that will continue to be our policy.

I apprecinte the time and energy that you and your Sub-
committee have devoted to this subject and welcome the
opportunity.to state formally my policy on this important
subject. '

Sincerely,

8/ Lyndon B Johnson

-

The Honorasble John E Moss, Chairman
Foreign Operations and Government
Informationﬁsubcommittee
of the

Committee on Government Operations

House Office Building
Washington, D.C.

e o e




THE WHITESHOUSE
Washington

April 77%1969

Dear Mr. Chairman:

Knowing of your interest, I am sending you a ‘copy’ of
a memorandum 1 have 1squed to the hcads of cxecutive
departments and agencies spelling out the procedural

steps to govern the invocation of "executive pr1v1lege" :

under this Administration.

As you well know, the claim of executive pr1v1lege
has been the subject of much debate since George
Washington first declared that a Chief Executive must
Mexercise a discretion."

I belicve, and I have stated carlier, that the scope of
executive privilege must be very narrowly construed,

Under this Administration, executive privilege will ‘not '
be asserted without specific Presidential approval.

I want to take this opportunity to assure you and your .

committee that this Administration is dedicated to
insuring a free flow of information to the Congress .
and the news media -- and, thus, to the citizens,
You are, I am sure, famll:ar with the statement I WTr
made on this subject during the campaign. Now that

I have the responsibility to implement this pledge,” I
wish to reaffirm my intent to do so. I want open ;
government to be a reality in every way possible. li5ad

This Administration has already given a positive el I
emphasis to freedom of information. I am committed
to ensuring that both the letter and spirit of the




Public Records Law will be implemented throughout

the Executive Branch of the government.

With my best wishes.

Sincerely,

/s/ Richard Nixon

Honorable John E. Moss
Chairman
Foreign Operations and Government
~ Information Subcommittee
House of Representatives
Washington, D. C. : i




feﬂﬁlved troma “Btate; Federal, or local
civil service or similar pension system..
e "Xt seems to me that we should reward
" .the years of public service devoted by
our governmental employees, instead of
- taxing their small pensions. Certainly
* most have faced hardship as a result of
the rapidly escalating cost increases over
the past several years. Many can no
longer afford adequate diets, housing, or
. other necessities. Often their income
falls below the official poverty level. Be~
cause of advanced age they cannot work
.%o supplement these pensions. By ending
this unfair taxation, we can enable for-,
'\ mer governmental . employees to live
more rewarding lives during their re-
tirement years,

Presently, all they receive is a partial
tax credit for their public service retire-
. ment income. Equity demands that they
‘receive total exemption from taxation
instead. I hope that this legislation re-
_celves the prompt attention of my col-
3 leagues

5 A section-by-sectlon analysis follows:

" BECTION-BY-BECTION ANALYSIS
- Bection 1. Part (a) adds a new Section 124

to the Internal Revenue Code setting forth

‘& general rulp that gross income does not
include amounts recelved by an individual as

& pension, annuity, or similar retirement

benefit under a public retirement system. A

public retirement system is presently defined
. under section 37(f) as a pension, annuity,
retirement, or similar fund or system es-
tablished by the U.8., a State, a Territory,
& posseasion of the United States, any politi-
cal subdivision of the foregoing, or the Dis-
trict of Columbla.. !

. Part (b) is a conforming amendment to
the code adding the new Section 124 to the
table of sections,

- Bection 2. Parts (a) and (b) terminate the
existing partial credit for public service re-
tirement Income under Section 37 of the code

., efiective January 1, 1873, so that Section 37

will be compatible with the new SBection 124
which completely excludes all such income
from taxation effective on that date.

' Parts (c) and (d) are conforming changes
to cross-rcference the new Bection 124.

DETAILED 8TUDY SHOWS NIXON
SETS NEW ONE-TERM “EXECU-
TIVE PRIVILEGE" RECORD

(Mr. MOORHEAD of Pennsylvania
asked and was given permission to ex-
tend his remarks at this point in the
Recorp and to include extraneous mat-
" ter.)

Mr. MOORHEAD of Pennsylvania. Mr.
Speaker, I am sorry to report that the
Nixon administration has set a new one-
term record in Government-by-secrecy,
using the claim of an executive privi-
lege to hide the facts of Government
from the Congress in 18 instances during
these fivst 4 years.

This record is defatled In n sludy by
the Govermment and General Research*
Dirision of the Library of Congress. For
the first time since the use of executive
privilege supposedly was limited to a
claim of Presidential power in 1862, we
have a complete record of how executive
privilege actually has been used against

'« the Congress. Not only .has President

' Richard M. Nixon wielded this claim of
power as p personal weapon ab a rate far
tn excess 'of his predecessors, but he has
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tted administrative officials| far

permi
down the line from the President to with-

hold information from the Congress. The
Library of Congress study shows: !

President Nixon personally used ' the
claim of executive privilege to hide in-
formation from the Congress in four in-
stances during the first 4 years of his ad-
ministration, not three instances as the
President and his congressional apolog-
ists have claimed.

Nixon administration’officials in asen-
cles directly responsible to the Congress
have refused testimony. or documents to
congressional committees in 15 addi-
tional instances since :President Nixon
promised to limit the claim of power to
withhold information from Congress to a
personal, Presidential use.

These Nixon administration 'officials
who have wrapped themselves in; the
cloak of executive privilege 15 times were
either appointed with the advice and con-
sent of the Senate to run agencles cre-
ated by the Congress or they held jobs in
agencies created by Congress, serving
under officials appointed wlth the Sen-
ate’s consent.

Not even included in this sorry record
of secrecy are at least eight instances in
which White House aides appointed by
the President have refused testimony or
documents to the Congress. Certainly a
problem arises when the President’s per-
sonal White House aides withhold infor-
mation from the Congress, but an even
more pressing problem is posed by of-
ficials throughout the executive branch
claiming that they have a privilege to re-
fuse information to the Congress.

The 15 instances of executive branch

“secrecy reported in the Library of Con-

gress study are not minor cases where an
individual Member of Congress has been
refused information, They are major
cases where a committee of Congress has
officially requested testimony or docu-
ments and has been turned down.

And they are in addition to the four
instances—nof three as the President
and his supporters claim—in which
President Richard M. Nixon has per-
sonally hidden information from the
Congress. To come up with its phony fig-
ure of “three,” the White House cleverly
lumped two cases together by refusing
both of the requests on a single day.

On March 15, 1972, a memorandum
from President Nixon directed the State
Department to withhold studies of the
fiscal year 1973 AID program which had
been requested by the House Foreign
Operations and Government Information
Subcommittee. The same memorandum
directed the U.S. Information Agency to
withhold all USIA country program
memoranda which had been requested by
the Benate Foreign Relations Committee.
Thus, two clear and separuate congres-
stonal requesls for information were
covered by one Presidential memoran-
dum, just as two other clear and sepa-
rate requests for information had earlier
been.refused by President Nixon—a tatal
of four Presidential assertions of Execu-
tive privilege, not three.

The two earlier instances were on
November 21, 1970, when President Nixon
directed the Department of Justice to

withhold evaluat!oxw ( poﬁen
pointees which had beenmuuted by
House Intergovernmental Subcommitts .
and'on Auzg;-; S&Qﬂ'ﬂf Wwhen l’r:tﬂmﬂ.
Nixon direc Denqmnen&
fense to withhold foreign militasy mt‘-
ance plans which had heen req
the Senate Foreignh Relations
But these four Presidentiel merﬁw“f £
of Executive privilege mmrely tl&,»-
of the secrecy iceberg im the Nixon. B
ministration, when ypu fook 8t Ml&
other refusals of information to
sional committees outlined in the lepq’,

of Congress report. By
lmv!v that the !
ldmlnlnm

I do not mean to6
administration is the onl

broad cloak ' of . executive

claimed as & power to withhold
tion from the Congress. The msanhower !
administration holds the unenviable m-»
ord—so far with 34 instances of the nse 7.7
of “executive privilege” in two termms. 2%
And even the Kennedy and Johnson ads &
ministrations, in which both Presidents '
promised to limit the usg of the claim o 15
a personal, Presidential pawer, did not"
actually limit the claim, The Library of
Congress study above shows that Prests’
dent John F, Kennedy personally claim-
ed Executive privilege against the Cona

was refused o the Congress by. executiva .
branch officials in the Kennedy adminis-
tration three, additional times sfter hi
promised to limit executive privilege to
a Presidential power. Although President
Lyndon B. Johnson did not persopally use.’ :
the claim of executive privilege against
the Congress, in two instances executive -
branch officials in the Johnson adminis-
tration refused information to the Con
gress after he said executive pr‘l enﬂ
would be used only as Q
power.
, Presidents in e&rlhl' Odmhﬂﬂnuonl
have, of course, claimed a wooted.
in the Constitution to wi nfore
mation from the Congress, but this m
most often been & personal am!ae
Pmsl%entlal power; nob & bmu.ln
executive privilege. pping M
executive branch mw::cmcy And ¢ftery
the historic claims of exegcutive m
cited by modern administrations as precs
edents for secrecy have not, tn tacg m
exzx;cls:; of lt.iill;e cmimt

e Tary m M
points out, the first instance of execti~
tive privilege in President Washington's
first administration did not result tu
withholding information from Congress.
Although President Washington claimed:.
a power to withhold information about .
General 8t Clair's military = disaster
from the Congress he did not, in fact,
use that power hut turned over all al the
information to the Congreas, ,

conflict between the exeocutive buwh :
and the legislative branch over m«: i
Government information, and wﬂl g
cover additional areas—for instance, th
refusal of White House aldes to mufy :
before Congress, pr the . :
documents from the

cpuditing

Office serving as
Library of Congress

Congress—but the ¢
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ousness of the problem, pointing out the
. extent to which Nixon administration of-
ficials throughout the executive branch
claim an immunity from congressional
. scrutiny. Following is the complete study:
THE PRESENT LiMITS OF “EXECUTIVE
: PRIVILEGE”

{A study prepared under the guidance of the
House Foreign Operations and Govern-
ment Information Subcommittee)

May 17, 1064, was an important day on
Oapitol Hill. On that day, two separate po-
litical battles shifted emphasts, and the new
emphasis of each controversy stlll is causing
political problems.

In the Bupreme Court Building Chief Jus-
tice Earl Warren issued the court’s unani-
mous decision in Brown v, Board of Educa-
tion holding that separate education is not
equal education. In the Senate Office Bulld-
ing John Adams, the Army's general counsel,
delivered a.copy of a letter from President
Pwight D. Eisenhower to Becretary of De-
fense Charles Wilson directing the Secretary
to tell all his subordinates not to testify
about advisory communications during the
. hearings of a special subcommittee of the

Senate Government Operations Committee!
' Both important developments of May 17,
1964, had roots deep in the history of the
United States. In the future both would ef-
fect the political development of the nation.
The results of the Supreme Court’s school
desegregation decision are widely discussed
in popular literature and scholarly studies
and have become a part of current history.
But there is comparatively Ilittle current

', knowledge about the developments that

flowed from President Eisenhower’s May 17,
1864, letter. Possibly, that letter and the
political conflict of which it 18 part are more
important to the study of the American form
of democratic government with three
branches than is the widely studied school
desegregation issue.

Presldent Fisenhower’s May 17, 1054, letter
brought a new disuension to the interactions
betweenr the Legislative and Executive
Branchee of thes Federal government which
are part of our ssparate-but-coordinate sys-
tem. His lettey, and.its accompanying memo-
randum purporting to list historic examples
of Presidential assertion of'the right of “‘ex-
ecutive privilege,” became the basis for an
extension of the claim of “executive privi-
lege” far down the administrative line from
the President? Eight years later there was
an attempt to bring “executive privilege”
back into praper perspective, but the effort
has not peen s complete success even though
{t involved three Presidents.

There are many privileges exerclsed by the
executive head of the United Btates Govern-
ment, ranging from the free use of the moun-
tain retreat at Camp David (or Shang-ri-la
- ne President Franklin D, Roosevelt christened
" §t) to a funeral with full milibary honors.

But the “executive privilege” has come to
mean & claim of authority to control govern-
ment information.t This "exeoutive priviloge”
to control the dissemination of informntion
has been asserted against the public* and
againat the courts® put the claim of an “ex-
ecutive privilege” which was the basis of
- the President’s May 17, 1064, letter is the
claim of authority to withhold information
from the Legislative Branch of the Federal
government. And the authority claimed in
President Eisenhower’'s May 17, 1854, letter
was extended throughout the Executive
Branch to include agencles administered by
persons appointed by the President with the
sdvice and consent of the U.8. Senate. This
¢laim of control over government informa-
tion 1s in addition to the power exercised
by Presidenta to protect thelr immodinte
White House staff-—thelr personal acviners,
in effect, over whoso appolntment the Con-
gress hes no confirming power,

e
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The Separation of Powers and the Control
of Information.

The conflict between the Legislative and
Executive Branches of the Federpl govern-
ment over access to information begins with
the first clause of the first section of the
first article of the Constitution of the United
States. Article I, Section I states that “all
legislative Powers herein granted shall be
vested in a Congress of the United States.
. . .” The power to legislate carries with it
the power to investigate ® and the clash he-
tween the execufive and the legislature over
access to information almost always has oc-
curred in connection with a Congressional
investigation.

In fact, the earliest attempt by the Con-
gress to investigate brought on a conflict
over the authority of the executive to with-
hold information. The House of Representa=
tives in 1782 appointed a committee to in-
vestigate General St. Clair's military disaster
In the Northwest and empowered the com-
mittee to *“call for such persons, papers, and
records, as may be necessary to assist their
inquiries.”’ ? This demand for information by
the first Congress and the reaction to it by
the first President was brought up 162 years
later in connection with President Eisenhow-
er's letter of May 17, 1864. A memorandum
from the Atftorney General which accom-
panied the letier listed the call for informa-
tion in the 8t. Clalr caper as the first exam-
ple of Presidential assertion of “executive
privilege.” ¢ The memorandum states that
President Washington called a Cabinet meet-
ing and the group declded that “neither the
committee nor House had & right to call upon
the head of a Department who and whose
papers were under the President alone.”®

Not only did this first Congressional in-
vestigation result in a confrontation over
legislative access to Executive Branch in-
formation but it also provided a vehicle for
the first major factual error in the memo-
randum accompanying the May 17, 19564, let-
ter, discussing what has come to be called
“exacutive privilege.” Far from being an
example of Presldentlal assertion of “execiu-
tive privilege”, the St. Clair eplsode was an
example of Congress eflectively asserting its
right of access to information. A Cabinet
meeting was held and the question of Presi-
dential power cver records was discussed, as
reported in the memorandum, but the full
text of Thomas Jefferson's notes of that
meeting showa that 1t was decided ‘“‘there
was not a paper which might not be properly
produced.” ' In fact, an historian-newsman
who analyzed the precedents listed in the
memorandum for withholding information
Irom ithe Congress concluded that, in most
of the examples, “the Congress prevailed, and
got precisely what it sought to get.”

The assertion of an “executive privilege”
to withhold information from the legisla-
ture is rooted in the opening words of Article
II of the Constitution: “The executive power
shall be vested in n President of the United
Biatea of Amerien” and In the lwsl olause in
AHootlon 3 of Artlele 11: “Ho ahinil fako onre
thal the laws be falthfully executed.” ®

This Constitutional grant of power s hoth
vague and complicaled, the language raising
more questions of how the power shall be
exerclsed than it answers,” In the past 18
years, however, there have been some major
changes in Congressional-Executive relation=
ships which clarify the practice—if not the
principle—of “‘executive privilege”.

THE RECENT GROWTH OF “EXECUTIVE PRIVILEGE"

After May 17, 1954, the Executive Branch
answer to nearly every question about the
authority 1o withhold information from the
Congress was ‘‘yes"”, they had the authority.
And Lhe authority most often clied was the
May 17, 1064, lotler from President Finen=
hower to Hoopotary of Dofenso Wilson." Nob
only wad Lhe Ioller eitad, hub wsunlly (he

Herbert Brownell, ' supposedly ‘ prepared n’

the Department of Justice. . 5
The letter and the memorandum were in:
volved In a controversy’ hetween Senator .
Joseph McCarthy (R., Wis.} and the United '\ .+
States Army over the propriety of the Benas
tor’s pressure tactics as chairman of the Pore
manent Subcommittes: on' Investigations of -
the Senate Committee on @overnment Opera
ations, During two days of testimony at spe«’
cial hearings called to give McOarthy and th
Army a forum for their fight, Army Counsel :
John Adams mentioned & meeting in the
Attorney Qeneral's office attended by top-.
White House staff members s, . - RCas TP
When Subcommittee members tried to ge
more information from Adams about what"
went on at the high-level meeting, Joseph N.'J
Welch of Boston, the Army’'s special counsel
for the Army-McCOarthy hearings, sald Adamas -
had been instructed not to festify any fur-,
ther about the meeting.® That was on Fri
day, May 14, 1964. When Subcommittes meme
bers insisted that Adams testify, Welch asked
for and was granted a recess until the follow-'
ing Monday. - o 2, ;
On Monday, Adams gave the Subcommittee
the letter of instructiona from the Preaident i
to the Becretary of Defense, accompanied by . = |
a memorandum supposedly prepared officially £
in the Department of Justios oyer the weelke -
end. In fact, the memorandum gonsisted only

written by Herman Wolkinson, a Justios De- .
partment research lawyer* Two years later
the Justice Department presented to gnother
Congressional subcommittes what appeared ="
to be an expanded memorandum supporting .= ..
thelr position on “exscutivg privilege™,® but -
it was merely the text of the Wolkinson
article.® L4 A e
There was a favorable publis responss to
President Eisenhower's firm atand against
disclosing conversations in his official family,!
Newspapers which were later to invelgh
against the excesses of “executive privilege’
praised the President's letter of May 17, 1054,
The New York Times, for instance, pditorial= |
ized against Benator McCarthy's use of legla~
lative powers to encroach upon the Executive
Branch “in complete disregard of the historic
and Constitutional division of powers that is
basic to the American system of Govern-'
ment.” * And .the Washington Post called
the memorandum which was made public in
connection with the President's letier “an .
extremely useful document,” eaoncluding
that the President's authority undey the:
Constitution to withhold {nformation {rom
Congress “is altogether beyond question.” #
But the May 17, 1054, latter from tha Pres- .
ident, with its accompau:mg'memomndum.
soon hecame the major veéhigle for spresding
e claim of Presidential authority throughont
the Executive Branch. The letter referred
only to a specific series of conversations bee
tween Presidential appointees, restricting
access to information abous thoss converan-'
tions enly to one specifio Buhcommittea of &
the Oomgress. Four months Iater, however,
the May 17, 1004, letier was extended to gover .}
more than the Prosident's personal #pe-
pointees and more than the Wlﬂa Bube
committee’s hearings, - ijelc v 0 e
In August, 1954, the U.8. Senate estabe,
lished a select committes to determing .
whether Benator McCarthy wsa gulity ot &
conduct “unbecoming ® member 'of the .’
United States SBenate” gnd asked twp Army
enerals to testify about their conversations
n connection with MoOarthy's activities, .
Major Generasl Kirke B. Lawton pefused to
testifly on the advice of counsel that the"
May 17, 18564, "directive” appliea to “this o
any other" committes.® Benator Arthur V.
Watkins (R, Utah), the chalrman of the .
select committee, asked Baoretary of Defonse .
Olnrles Wilkon for olarifiont 0 RRG recelved |
nnter atallngr 7 S0 0 )
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olaim of anthority tneluded the aecompany-
ing memorandum from Attorney Genergl '
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" of the Pruldontlal order of May 17, 1954 are
a8 ocompletely applicable to any commlttee
a8 they were to the Commitiee on Govern-
ment Operations.®
' Telford Taylor, in his study of Congres-
slonal investigatory powers at the time of the
. Army-McCarthy controversy, commented:
. “If President Eisenhower's [May 17, 1954]
directive were applied generally in line with
ita literal and sweeping language, congres-
sional committees would frequently be shut
. off from access to documents to which they
~ are clearly entitled. . .. It 18 unllkely, there-
fore, that this ruling will endure beyond the
particular controversy that precipitated 1t.” 2¢
+ .- He proved a poor prophet, in this case.
President Eisenhower’s May 17, 1954, leiter
became the major authority cited for the
exercise of “executive privilege” to refuse in-
formation to the Congress for the next seven
years of his administration* and it estab-
* lished a paftern which the three Presidents
after Eisenhower have followed.
“EXECUTIVE PRIVILEGE' LIMITED
President John F. Kennedy bent, although
he did not break, the pattern of “executive
privilege” claims by officials far down the
‘ administrative line from the President. He
had been In office for one year when a speclal
. Benate subcommittee held hearings on the
Defense Department’s system for editing
speeches of military leaders. When the Suh-
committee asked the identity of the military
editors who had handled specific speeches,
President Kennedy wrote n letter to Secretary
of Defense Robert 8. McNamara directing him
and all personnel under his jurisdiction “not
. to give any testimony or produce any docu-
ments which would disclose such informa~
tion.” ® The similarity of President Ken-
nedy's letter of February 8, 1962, and Presi-
dent Eisenhower’s letter of May 17, 1954,
stopped there, for Kennedy added:
' “The principle which Is at stake here can-
not be automatically applied to every re-
quest for information. Each case must be
judged on its own merlts.” ¥
.+~ There was no legdl memorandum aftached
‘to President Kennedy’s letter, although one
was avallable. A 169-page study of “execu-
tive privilege” cases through 1960 had been
prepared by two iawyers in the Department
of Justice and printed in two issues of the
George Washington Law Review.? The study,
reminiscent of Herman Wolkinson's article
in the Federal Bar Journal which was used
as the back-up memorandum for President
Elsenhower’s May 17, 1954, letter, discussed
executlve responses to legislative inquiries
from 1953 through 1960 and described some
" of the cases in which “executive privilege”
was claimed. The new study called the exer=
cise of *“‘executive privilege” awkward and
embarrassing—but not improper—and con-
. cluded;

“This power, like most other Presidentlal
powers, therefore, must he delegated to other
officials. The question is how™ar down the
administrative line can this delegation pro-

© ceed.t

President Kennedy's answer was: |t can-
not. His position was clarifled In an ax-
change of correspondence wilh Congressman
John E, Moss (D., Calif.) who, as chairman
of the Foreign Operations and Government
Information 8ubcommittee and its predeces-
sor special subcommittée,  had been leading
the fight agalnst government secrecy for

;- nearly six years,”Moss wrote that President
. Kennedy's letter of February 8, 1962, “clearly
stated that the principle involved could not
be applied automatically to restrict informa-
tion”; but he urged clarification “to prevent
the rash of restrictians on govornment fn-
tormation which followed the May 17, 1004,
letter from Prosident Kisonhowsr,” ™ ront-
dent Ketinedy, whona mlafl had gohe over

; !
Footuotes at end of article,
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a draft of the Moss letter before 11: was
sent formally, replied on March 7, 1962:

“Executive privilege can be invoked only
by the President and will not be used with-
out specific Presidential approval.”

Soon after Lyndon B. Johnson was elected
President, Congressman Moss asked him to
1limit the use of “executiye privilege” as had
President Kennedy. In a letter of March 31,
1965, Moss discussed the spread of the use
of “executive privilege’ following President
Eisenhower's letter and contended that, as
a result of President Kennedy’s limitation of
the use of the authority, ‘“‘there was no
longer a rash of ‘executive privilege' claims
to withhold information from the Congress
and the public.” Moss expressed to President
Johnson the hope that “you will reaffirm the
principle that ‘executive privilege’ can be
invoked by you alone and will not be used
without your specific approval.” 8 President
Johnson, in a letter of April 3, 1966, to
Congressman Moss, reaffirmed the principle,
stating flatly that “the clalm of ‘execu-
tive privilege’ will continue to be made only
by the President.'” 32

‘Congressman Moss repeated the procedure
soon after President Richard M. Nixon took
office, asking him to “favorably consider a
reaffirmation of the policy which provides, in
essence, that the claim of ‘executive privilege’
will be invoked only by the President.” 3 Two
months after receiving the letter from Con-
gressman Moss, - President Nixon issued a
memorandum to the heads of all executive
departments and agencies stating that “exec-
utive privilege will not be used without spe-
cific Presidential approval.” He buttressed
his memorandum with a letter to Congress=
man Moss stating:

“I believe, as I have stated earller, that
the scope of executive privilege must be very
narrowly construed. Under this Administra«-
tion, executive privilege will not be asserted
without specific Presidential approval.®®

President Nixon’s memorandum of March
24, 1969, spelled out procedural steps to gov=
ern the invocation of “executive privilege’.
First, he stated. anyone who wanted to in=-
voke “executive privilege” in answer to a
request for information from a ‘“Congres-
sional agency” had to consult the Attorney
General. If the Attorney General and the
department head agreed that “executive priv-
ilege” should not be invoked, the informa-
tion requested should be released ta the
Congress. If, however, either or both of them
wanted the issue submlitted to the President,
‘“the matter shall be transmitted to the
Counsel to the President, who will advise
the department head of the President’s de-
cision.” If the President decided fo invoke
“executive privilege”, the memorandum con=
cluded, “the department head should advise
the Comngressional agency that the claim of
Executive privilege 18 being made with the
specific approval of the Presldent.” #

This was the first time that a step-by-step
procedure was set up for invoking “executlye
privilego” agalnst Congressional Jnquiries, It
was pol, of course, the fimt time that A
Premident had promilsed to mnko the final
declalons on the use of “executive privllege”,
but neither was President Kennedy's deci=
sion that only he should refuse information
to the Congress, & Presidential first. On April
14, 1909, President Willlam H, Taft issued
Executive Order 1062 stating:

“In all cases where, by resolution gf the
Benale or House of Representatives, a head
of. a Department is ealled upon té furnish
information, he is herchy direcied to comply
with such resolution, except when, in his
judgment, it would he incompntihle with the
publie Interesl, in which cpso ho should refer
the mutter Lo the Presldend, tor his direes
tlow.*

Na Informatlon ta nvallable on the resulls
of President Tafl's Executive Order 1063, but
there I8 Information from public Bauprces on

the reaulta ot tho !(annqdy—:lohmoﬂm
limitation of the use of “executive priviloge.™
THR LIMITS OF LXMITATION '/ HiEse
Has the Executive Branch claim of W
to refuse informatton 0. Congress been v
verely limited since Prekident Kennedy eyers.
clsed “executive privilege” but said it would
be used ‘only by the President, judging
case on its merlts? To answer the questlon.v~
publi¢ ‘gources were researched from- 1963
through 1972 to determine the instances in L5
which 'the Executive Branch refused dooirs
ments or testimony to'Congressional’ comi=
mittees. The instances of invocation of *‘ex=
ecutive privilege” covered might or ‘might
not inyolve the issuance of & subpoens of
formal resolution, requesting -information,
What has been 'focused upon is s publicly:
recorded request for information by & Cone':
gressional committes and & publicly-reported -
refusal' by an Executive Branch official to
grant that request. That which was sought
might be & document, a witness, or both. Th
refusal may or may hot have been accom
panied by a reason for the denial. The in<y
vocation of “executive privilege” has'heen !
interpreted for the purposes of this study to
refer to a refusal of information to a Con
gressional committes or subcommittes by an
Executive Branch agency or official, it doss
not include instances in which Presidential
aldes, serving in the White Houss Offics, have:
refused to appear berore onngmmonu com
mittees. i
Sources used in thln study wers the New
York Times, the Washington Post; the Waah-v
ington Evening Star, the aougreu(onat Rees .
cord, the Congresstongl. Quarterly reports
and almanacs, and printed hourmgl of Con='
gressional commictoes. Foncwlng the re

sult:
‘Kennedy ndmmumm

Exercise' of “executlve’ prlvllego
President:

1. State and Defense Dopartmat vitnom
directed not to give testimony or produoe |
documents at hearings of the Benate Special:
Preparedness S8ubcommittes on Military Oold..
War Education which would identify individ
uals who reviewed specific apeeches. (Comn=':
mittee on Armed Services, United States Sen~.
ate, Military Cold War Education and Speech.
Review Policies, 87th Congress, S8econd Bess.
sion, pp. 338, 369-370, 50&—509 726. 730-731
and 826). SN R
Refusal by . Execuuw bopartme s and

Agencies To Provide Documnnu o Testls

mony

1. The Food and Drug Admimmt!na 0=
fuses to comply with a request from lha:
gouse‘tlnterstato and l’onlgag Onwm;

ommitte for files on m— (. :
York Timés, 6/21/63). = . dmt‘ »"‘P”

2. The State Department refuses ‘o proe
vide.'a ctopy of s working paper on ‘the
“mellowing” of the Baviet Union to the Ben=
ale Forelgn Relatlons Committea (New Yofk
Times, 8/27/63), ; &

3. General Maxwell P, Taylor uppm- Ho |
fore he Houso Suhcommittee On Defense . .’
‘Appropriations and refuses to discuss the /"¢
Bay of Pigs invasion 88 'Jt would resuls fn &«
another highly controversial, diyisive publia’
discussion gmong branches of our nomn—**
ment which would he dbm.ging to all
concerned.” (Oonnremaml Record
p. b817). -

3 Johnson udmntmnoo ey
Refusals ' by " Execitive ' Pepartments

Agencies. to prov;dp documantl ot tut

mony ‘ :

1. The Dopurtmant»df Deteun nrmu
(April 4, 1068) 40 supply & Oopy of the Qoma
mand Gontrot Btudy of the Oult of Tonkin
netdent to the Henate Farelgn Relations
Donunittes (Committes on- the Judiolary,
United States Eouste, Erecutiva Privilige:
The Withholding of ln/ormnnon b’ fh! ﬁﬂ‘

ot
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seutive, 92nd Cangress, First Bession, p. 30).
This saurce hereatter cited as Senate Judi-
clary Committee hearings, Erecutlive Privi-
lege. 1

?l. Treasury Under Secretary Joesph W.
Barr refuses to testify before Senate Judi-
ciary Committee on the nomination of Abe
Portas to be Chief Justice (Congressional
Record, 9/18/68,.p, 37618 and Washington
Post, 9/17/68) .
' Nizon adminisiration

.. Exercise of “executive privilege’” by the
President:

1. The Attorney General refuses (Novem-
{ ber 21, 1070) to give Congressman L. H.
] Fountain, ehairman of the Inteérgovernmen-
tal Relations Subcommittee of the House
Government Operations Committee, reports
furnished by the Federal Bureau of Inves-
tigation to evaluate sclentists nominated fo
serve on advisory boards of the Department
of Health, Education and Welfare (Commit-
tee on Government Operations, U.8. House
of Representatives, U.S. Government Infor-
mation Policles and Practices—The Pentagon
Papers, Part 2, 82nd Congress, First Sesslon,
Pp. 362-363).

2. The Department of Defense refuses
{August 30, 1971) to supply foreign military
assistanca plans to the Senate Foreign Rela-
tions Committee (Senate Judiciary Commit-
tee hearings, Executive Privilege, pp. 45-486),

3. The Btate Department refuses (March
15, 1872) to give the House Foreign Opera-
tlons and Government Information Subcom-
mittee the Agency for International Devel-
5%z opment country fleld submissions for Cam-
11 bodian forelgn assistance for the fiscal year
{ « 1973 (New York Times, 3/17/72; Congres-
. sional Record, 3/16/72, pp. H3148-H2149),

4. The United States Information Agency
Tefuses (March 15, 1872) to give the Senate
Foreign Relationa Committee all USIA Coun-
try Program Memoranda (Congressional Rec~
ord, 3/16/72, pp. H3148-H2140) ', | R
Refusals Dby, Executive Departments an

Agencies Ta Provide ,Documents or Testi-

mony

1. The ' Department. of Defense refuses
(June 26, 1969) to supply the five-year plan
Jor military assistance programs to the Sen-
ate Poreign Relatlons Committee (Senale
Judiciary Committee hearings, Ezxecutive
Privilege, p. 40) .

2. The Defense Department refuses to pro-
vide a copy of “Commitment Plan 1964 be-
tween U. S. and Thalland to the Senate
Forelgn Relations Committee (New York
Times, B/9/69), -

3. The Department of Defense refuses (De-

eesmber 20, 1989) to supply the “Pentagon
Papers” to the SBenate Foreign Relations Com-
mittee (Senate Judiciary Committee hear-
ings, Executive Privilege, pp. 37-38).
.+ 4, Becretary of Defense Melvin Laird de-
clines invitation to appear before Senate
(Foreign Relations) Disarmamen{ Subcom-
mittee (New York Times, 8/19,70).

5. Department -of Defense General Counsel
J. Fred Buzhardt refuses in hearings (March
2, 1971) to release an Army investigation re-
port on the 113th Intelligence Group re-
fuested by Senate Constilutional Rights Sub-
committee (8enate Judiciary Committee
hearings, Executive Privilege, pp. 402-406).

6. The Department of Defenso refuses (April
10, 1871) to supply continuous monthly re-
ports on military operations in Bouiheast
Asin to the Sennte Torelgn Relations Com-
mittes (Henate Judiciary Commitleo hopr-
ings, Bxecnblve Privilege, p. 47).

7. The Departmont of Defenan rofuney (April
10, 19%71) 10 aliow thres desiguated goneraln
ta appear hefore the Senate Constitullonal
Righta Subcommittes (Senate Judlciary
Con)xmitteq hearings, Ezecutive Privilege, P
402). -~

B. The Department of Defense refuses
(June 8, 1871) to release computerized sur-
veillance records and refuses to agree to a

Footnotes at end of article.

Senate Constitutional Rights Subcommittes’

report on such records (Senate Judiclary
Committee hearings, Executive Privilege, pp.
398-399).

9. The State Department refuses (March
20, 1972) to supply Senate Foreign Relations
Committee with a copy of ‘“Negotiations,
1964-1868: The Half-Hearted Search  for
Peace in Vietnam" (Washington Post, 3/20/
73). {

10. Treasury Secretary John Connally ref‘;
fuses to testify before Joint Economic Com-'

mittee on matter of the Emergency Loan
Guarantee Board refusing to supply requested
records on the Lockheed loan to the Govern-
ment Accounting Office (Washington Eve-
ning Star, 4,27/72). A%

11, Benjamin Forman, Department of
Defense Assistant General Counsel, appears
before the Senate Foreign Relations Com-
mittee but refuses to discuss weather modi-
fication efforts in Southeast Asla (Washing-
fon Post, 7/27/72).

12. Henry Ramirez, chairman of Cabinet
Commlttee on Opportunities for the Spanish
Speaking, refuses to testify before House
Judiciary BSubcommittee on Civil Rights
(Congressional Quarterly, 8/12/72, p. 2017).

13. SEC Chairman William J, Casey refuses
to turn over Commission investigative files
on ITT to the House Interstate and For-
eign Commerce Investigative subcommittee
(Washington Evening Star/Daily News,
11/1/72).

14, HUD Secretary George Romney declines
invitation to appear before the Joint Eco-
nomlc Committee to testify on Federal hous-
ing subsidies (Washington Post, 12/6/72).

16. Department of Defense refuses to turn
over documents requested by the House
Armed Services Committee on unauthorized
bombing raids of interest to the committee
as part of hearings on the firing of Gen. John
D. Lavelle (Washington Post, 12/19/72).

CONCLUSIONS

President Kennedy exercised the Presi-
dential clajm of *executive privilege” one
time when he directed witnesses not to
identify speech reviewers in testimony be-
fore the Senate subcommitiee investigating
military cold war education policies, Six
separate refusals to provide Information to
the subcommlttee were involved in the
President’s single action,

After the Kennedy directive, howsver, Ex-

ecutive Branch officials in his administration ™

refused to provide information to Congres-
stonal committees three times, apparently
without Presidential suthority,

In the Johnson Administration “executive
privilege” was not claimed by Presi-
denf Johnson, but there were two re-
fusals by appoiniees in his sdministration
to provide information to Congressional com-
mittees after President Johnson's letter of
April 2, 1985, stating that “the claim of ‘ex-.
ecutive privilege’ will continue to be made
only by the President.”

President Nixon personally and formally
invoked the claim of “executive privilege”
against Congressional committees four times
after his memorandum of March 24, 1969,
stating that “executive privilege’ will not be
used without specific Presidential appraval.
After the memorandum was issued there
were, however, 15 other instances in the
Nixon Administration in which documents
or testimony were refused to Congressional
committees without Presldential appraval.

‘T'his publis record of the controversies
over Congromtonn! nceesn to Bxecutive In-
formntion afler threo Prosldonts Hmilted Lho
nuso of "executive privilepe”, ralses o num-
her of queslions. Were tho Executlve Branch
officlals who appnrently refused infortnutlon
to Congresslonal committees 20 times in via-
latlon of the orders of three Presidents,
actually acting under orders? Is it possible
that three Presidents ordered information
withheld 20 times from Congresslonnl com-
mitlees and left no evidence of {helr orders?

Conlrarlwise, I3 1L possible ihat, In 20

fe
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_cessors. He issued the first opders setting up:

instances, Executive Branch efficlals were
ignoring the clear orders of three Presidents?’
Or possibly, ia there some of hoth: Executive
Branch officials refusing information to Coue="
gressional committeen with the tacis under-"r
standing—at least by the Wihite House ataft '
if not the President, himagif—of what sl
going on? § AR
There are many other prahisras which ean ™
be raised in addition, te these theee altsrna~ s
ilves, such as the gquestion. ©f whet formml
action the Congress or one of 1ts constituent,
units must’ take to assert. the Legisiative:
Branch’s right of sccess te information hy
the Constitution, and the question of
whether the Legislative va. tive con-,
flict over access to government informatiom
may be regarded as a partisam poiitical fight
having little to do with the evolution of &'
system: of government besed on three cow=,
aordinate branches. LIS i
The fact that there is much mors eonflict’
over Congressional acceay . e Executive
Branch information when the two branches
are controlled by different peliticad parties: fiv:
glves substance to the view ithat “executiver i
privilege” is a partisan prohlem. There were, -
for example, 19 cases of of informa-:
tion to Congressional committess under the,
first four years of the Republican Nizen
Administration working with & Democratic. ASLIAR!
Congress, but there were only six refusals of " "1. « v
information in geven years of the EKennedy
and Johnson Administrations. when both,
branches were controlled by the same paliti
cal party. An additional {pdication of the
partisan nature of the conflict is that there
were some 34 instances of fnformation re-
fused In response to Congressional requests
during the last five years of the Elsenhower
Administration, after he issusd his lestter of.
May 17, 195457 In that period, the Executive '/
and Legislative Branches were under cgntrol
of different political parties:™ | = .77 °
Partisan the problem is, but” not purely’
partisan. It can come up when both branches
are under control of.the -game political -
party—-witness the six cases §ty the Kennedy
and Johnson Administrations—gnd the pare . .
tisan makeup of the twa branches may
merely sharpen the confiict and not make it
less of a problem to be solved as the gave
ernmental system evolves. 3 | kg
President Nizon, in fact, did mors to'reg-'
ularize the flow of information to Congress:
on controversial subjects than did his prede~

a step-by-step procedure to be followed in’
his administration 'before “axecutive prive
ilege” could be invoked, And his memorans
dum of March 24, 1069, moved toward an
answer to the gquestion of what t of foye.
mal actlon the Congress myst tm to de-
mand information hefors “executive. privi-:
lege’ would be asserted. o ey S e
His memorandum referred’ throughout $0°
a “Congressional agengy’ s’ esting Ex-
ecutive Branch information. By this lans
guage, apparently he was recognising that & |-
Congressional committes-or supcommittes—; '
or, possibly, the chalrman of gither—oounld’ ¢
make a formal request fop information that
might result in the claim of “exeontive priv~
ilege”, He did not require ‘g pesolution of”
the House or Senate, as ¢i§ President Taft,
nor did he leave the problen completely -’
limbo, as did Presidents Kennedy and John-
son. a3
Thers is some additionaf information to
indicate which of three alternatives—viola-
ton of w Presulentinl arder;, seerst Frostden=«
tinl approval or both—pEpinin the fact tha!
Lhe Hiilation on the use of “exeshitive prive
Hegn" apparently han pestt ignored. n
possihle that the five ofem i3 the Kennedy
nwnd Johnson Administratione {n wiseh ine
formation was refused, @
Presidentisl approval, ip m&d
tial approval but thig
from public knowledge,
This Is noti the c
istrution. President | B
requires a potentinl 2
23
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" oase to go through the Office of Legal Coun-~

sel in the Department of Justice. The “ex-
ecutive privilege” expert in that office is
Herman Marcuse, one of the authors of the
George Washington Law Review study of
“executive privileges” from 1953 to 1060 (see

- footnote 28), Marcuse has stated that only

the cases of “executive privilege” listed above
wers handled in the office and approved by
Presldent Nixon since his memorandum.™
_There is & possibility that, in oll three ad-
mlnlscratlons, the casea of refusal of infor-

'mation to Congress, apparently in violation

of Presidential orders, did not result from
formal confrontations between the two
branches of government. Assistant Attorney
General Willlam H. Rehnquist, who was in
charge of the Office of Legal Counsel, testi-

. fled after two years’ experience under Presi-

dent Nixon’s *“executive privilege’’ memo-
randum that “agencies which seek to with-

“hold information are complying with the pro-
s cedures set forth in the memorandum.”

By the time of his testimony, there already
had been one formal Presidential use of the
claim of “executive privilege” and eight other
cases in which, public records show, testi-
mony or documents had been refused to Con~
gressional committees. <,

Rehnquist downgraded refusals of infor-
matlon’ to Congress which had not had the
stamp of Presidential approval, arguing that
no real confrontation over access to infor-
mation occurs In many cases because they
are mere discussions at the staff level be-
tween Executive agencies and Congressional
committees. And in other cases, he testified,
p. witness would mention the possibility that

8 request for particular information might
vaise the apectre or “executive privilege.”
Rehnquist added ;

“But such a statement‘. of course, I8 by
no means tantamount to the President's
‘authorizing the claim of privilege. It is sim-

ly a statement by a department head or

18 representative that he is prepared to
recommend & clalm of privilege to the Presi-
dent should the demand for information not
be settled in a mutually satisfactory manner
to both the agency and the chairman of the
committee or subcommittee involved."

None of the 15 Nixon Administration cases
of refusal of information to a Congressional
committee without the formal, Presidential
citation of "‘executive privilege"” seems to fit
the Rehnquist criteris, While the commit-
tees or subcommittees involved may not
have taken a formal vote to demand the
testimony or documents in each case the
request for information did come up in hear-
ings or as part of a formal request from the
chairman.

If the 16 Nixon Administration cases in-
volved 'formal, direct requests for informa-
tion and if there are no secret Presidential
orders directing the invocation of “executive
privilege"”, it seems that Executive Branch
officials violated the Presidential directive
156 times. When lnterpretu)g"aorders in gov-

. ernment administration, however, one bu-

reaucrat’s violation may be another bureau-
crat's compliance. Those who want to with=
hold inforination from the Congress will do
everything possible to make it difficult for
Congress to get what it needs. That is ap-

‘parent from the 34 instances occurring in

five years when the Executive Branch
wrapped itself In President Elsenhower's
letter of May 17, 1064, as n cloak of “execii~
tive privilege”, That cloak no loncer exlsis,
bub the hurepucrnoy that used 1L I8 IiL4lo
changed. Ahd the fop-level pollcy makors
npparently ara happy (o nse tho bhureauc-
racy’n tnotlcs of delay and obfuscation to
prevent Congress from getling at informatlon
which might embarrass their agency or their
adminisiration,

While the Kennedy-dohnson-mxon state-
ments limiting the invocation of “executive
privilege” may state clearly to Congressional
readers that informatifon will not be refused
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without specific Presidential approval, they
may also state to Executive Branch readers
that they should be careful when claiming
“executive privilege” but they can use other
technigues to block Congressional access to
information.

Thus, the use of the claim of "executive
privilege” has been severely limited but the
limitation has not opened new file drawers
to Congress.. In fact, the Presidential state-
ments have been limitations in name only.

FOOTNOTES

17.8. Congress. Senate, Committee on Gov=
ernment Operations. Special Subcommittee
on Investigations. Special Senate Investiga-
tion on Charges and Countercharges Involv=

ing: Secretary of the Army Robert T. Stevens, .

John G. Adams, H. Struve Hensel and Senator
Joe McCarthy, Roy M. Cohn, and Francis P.
Carr. Hearings, B3rd Congress, 2d session.
Washington: U.S. Govt. Print. Off;, 1954, pp.
1169-1172.

2 H. Rept. 84-2947, p. 90.,

3 H. Rept. 86-2084, p. 37.

4 Ibid., p. 36.

5MarburJ 2. Madison (l Cranch 137) and
the conspiracy trial of Aaron Burr are the
classic historical cases. Kilbourn v. Thompson
(103 U.S. 168), McGrain v, Daugherty (273

U.8. 13b), ex rel. Touhy v. Ragan (340 U.S,

462) and U.S. », Reynolds (3456 U.B. 1) are
modern cases which have considered court
access to Executive Branch Iinformation.
When President John F. Kennedy limited the
use of “executive privilege” to the President
‘alone (see below), he was asked by the Attor-
ney General whether the limitation applied
only to congressional requests for informa-
‘tion. Theodore C. Borenson, Special Counsel
to the President, replied in a letter of March
30, 1962, to the Attorney General that the
policy “relates solely to inquiries directed by
the Congress or its committees to the Execu~
tive Branch” and does not have any applica-
tion to “demands, made in the course of a
judieclal or other adjudleatory proceeding, for
the production of papers or other information
in the possession of the Government.”

¢ Library of Congress. Legislative Reference
Service. The Consititution of the United
States of America—Analysis and Interpreta-
tion. Washington: U.S. Goyt. Print. Off., 196¢,
p. 105.

7 Ibid,

8 17.8. Congress. House. Committee on Gov-
ernment Operations. Special Subcommittee
on Government Information. Availability of
Information from Federal Depariments and
Agencies. Hearings, 85th Congress, 2d session.
Washington: U.8. Govt. Print. Off,, 1958, p.
3911,

° Ibid,

° J, Russell Wiggins, “Government Opera-
tions and the Public's Right to Know,” Fed-
eral Bar Jourpal, XIX (January, 1959), p.
76.

It Ibid., p. B2,

12 Senator Sam Ervin (D.-N.C.), the United
States Senate's acknowledged constitutional
expert, explains;

“Although the Constitution is silent with
regard to Lhe existence of executive privilege,
its exercise Is asserted to be an inherent
power of the President. Its constitutional
basis allegedly derives from the duty im-
posed . upon the President under article II
section 3 to see that the laws are faithfully
executed. The Pr esldent clndma the power on
the gronnds Hml It 18 necessary In orvdor (o

provide the execittive branch with the auton-
omy nesdaed (o discharge 1ts daties properly.
Innsnieh™ an the “Presidont alone and ‘un-
rldod could nol execute the laws * * *” hug

roquired ‘'the anssislance of subordinates”
(Myers v. U.S., 272 U.S. 117 (1926)), the al-
leged aulhority to exercise executive privi-
lege has thereby been extended in practice
1o the entire executive branch.”

* U.S. Congress. Senate. Committee on the
Judiclary. Subcommittee on Separation of
Powers. Ereculive Privilege: The Withhold-

1

s ! : ;
ing of Informiatioh by the. lmﬂﬂu. Bnr
ings, 92d Congress, 18t session, Wm,
U.S. Govt. Print. Off., 197, p. 3, ° &

13 Edward 8. Corwin. Tha President: Dﬂ.
and Powers. New York: New York Unlmﬂt?
Press, 1068, pp. ¢ and &, 14
D uH, Rept. 86-2084, p. 3

17,8, Congress. Senats.' Ccenmittés on: !
CGovernment Operations. Epenial Subcommit=
tee on Investigations. op cit., P. 1050. 5

1 I'vid, pp. 1169-1172. (s

¥ H. Rept. as—nsepunatau W R

18 U.8, Congress. Houga. Committes on GGov=. .
ernment Operations. Special Subcommities
on Government Information. op. cit., p. 2894;'
another, modified version and the or!glnsl
also found in U.8. Congress. Senate. Commite=
tee on the Judiclary. Subcommittes on Cohe
stitutional Rights. Freedom of Informgtion
and Secrecy in Government, Hearings, B5th
Congress, 2d session, Wi hlngton' U.B novt.
Print, Off., pp. 63-2370, > -

. Herman Wolkinson, pemwdu bf con-
gressional Committees for Executivh Papers,” = £
Federal Bar Journal, !“ Aptu. Jul Qctober, _‘
1848), pp. 103-160. ¢ i R

o New York Times, May 18, 1084 28,

o Washington Poat May 18, 10564, p, 14,/

= U.8. Congress. Senate Select Committes " §i' -
to Study Censure Charges Against Senator = L
Joe ‘McCarthy, Hearings, Seleot Committee.
to Study Censure Charges dgainst Senstor -
Joe McCarthy, August 31 through Septem-
ber 17, 1954. 83rd Congress, 2d sesaion. Wash- .
ington: U.8. Govt.. Prlnt Oﬂ., 1964. p 167.

3 Ibid., p.434. 7 .

 Telford Taylor, ; Grand qutmt New
York: Simon & Schuster, 1968, 183. e LN

“ H. Rept. 86-2084, p, 177, - . TAK

278, Congress. Senate, _Pommittes: on
Armed Services, Bpecial Preparedness Subw.
committee. Military Cold War Educaiion end -
Speech Review Policieés, Hearings, 87th Cons
gress, 2d sesslon, Washington: U8, Govi,
Print, oxr 1962, pp. 508 and 508, . - it

=T I'bid s

 Robert Kramer and Honmn ‘Maroyse, -
“BExecutive Privilege—A Btudy of the Period
19531960, George Washington Laiw.- nem
XXIX (Aprll, June, 1061), pg,; 8
827-916.

» Ibid,, p. 911..

% 1.8, Congress. Benata‘dommltm, the
Judiciary. Subcommittes, 911 Semﬂﬂll 0’
Powers. op. cit., p. 84, g

% Ibid.

@ Ibid., p. 35.

® Ibid. 5

% Ibid., p. 86.

3 I'bid .

 Ibid., p, 87. i

¥ H. Ropt. 86-3084, pp. 5-95. |

3178, Congress, Senate, Committes cn,
Judiciary. Subcommittes ‘on
Powers, op. cit., p. 36. i

» Telephone interview, August -m la'm

1.8, Congress. House. Committes on. Gow:
ernment Operations. Forelgn Operations anid
Government Information Sultcommittes. U.5.,
Government Information Policies and Pruc-
tices—The Pentagon Papers. Hearings, $2d.
Congress, 1st session, Walhmgton U.B. Gov
Printing Office, 1871, p. 865. e =

M Jbid., p. 366.

R,

WHAT TO DO TOGETRER

(Mr, SYMINGTON asked and was v
en perniission to extend his romarks at
this point In tho Reconp a;m to tnalud
extraneous malier) .

Mr. BYMINGTON. My] Bpoakor. B
SALT II progeeds and the peace dividend .
for our tortured economy is &bsorbed by
the requirements of Wa! , wWe'

should be moved to ne: ﬂectio
number of years it hag'ggemed to m
peace would be better ed if the

powers agreed not

ly what n
oo




Congress of the Tnited States
THouse of Representatives
Washington, B.L. 20515

OFFICIAL BUSINESS

- The President
The White House
Washington, D. C.

/7

M.C,



DOMESTIC COUNCIL COMMITTEE ON THE RIGHT OF PRIVACY

WASHINGTON. D.C. 20504

September. 24, 1974

ADMINISTRATIVELY CONFIDENTIAL

MEMORANDUM FOR: - Phil Buchen
FROM: D etz
SUBJECT: Executive Privilege

Congressmen Moorhead, Erlenborn and Moss and Senators Ervin,
Muskie and Roth have written the President requesting his views on
proposed legislation to establish procedures for resolving disputes
between Congress and the President concerning Presidential assertions
of executive privilege. S. 2432 passed the Senate. H.R. 12462 has
been reported in the House with a request for a rule pending.

Although differing in some important details, both bills prescribe
legislative and judicial guidelines to deal with situations in which

the Executive branch withholds information from the Congress by
creating an additional remedy for Congress to use against a resisting
Executive. '

In summary the legislation:

. Establishes a procedure for formalizing
Congressional requests for Executive information.

. Provides procedures for Congressional recourse
to the courts via a civil action in the event that
Executive privilege is invoked.

. Prescribes the general conditions and form by
which the privilege may be invoked.
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. Fixes a time period for Executive response
to a formal Congressional request,

The Executive has traditionally resisted erosion of the privilege.
The last position of the Justice Department was stated by Mary C. Lawton,
Deputy Assistant Attorney General, on April 3, 1973 in Congressional
testimony: ''In summary, we opposed [this bill] primarily because it
represents an attempt by Congress to regulate an independent Constitutional
prerogative of the Executive, "

It seems clear, however, that Congress can constitutionally legislate
on certain matters germane to executive privilege, e.g., conferral of
jurisdiction on one or more courts to hear and resolve such disputes, -
determination of who can bring suit, and prescription of the form in
which executive privilege shall be recognized for purposes of contest
by the Congress,

In addition to seeking the President's views and, hopefully, support for
H.R. 12462, Congressmen Moorhead and Erlenborn have requested that
the President provide them with a letter of the type sent by Presidents
Kennedy, Johnson and Nixon. The letters have pledged that executive

" privilege will be invoked only by the President personally and only
after rigorous scrutiny of its justification, President Nixon, however,
went one step further by issuing a memorandum to the Executive
establishment prescribing procedures for subordinates requesting
Presidential invocation of the privilege.

I recommend the following course of action:

(1) The President should move very deliberately in formulating a
position on this subject and consult extensively with the Congressional

leadership.

The proposed legislation is born of Watergate; yet, on its face,
represents a sincere attempt to establish an objective and structured
process for resolution of Executive/Congressional disputes over
access to Executive branch information. Apart from the merits

of the legislation, I believe that the Congress and significant
segments of the public would react adversely to (1) a simple
reaffirmation by the President of the traditional responses

of his immediate predecessors and (2) a response made without
evidence of open consultation on a subject so closely rel 0r5

to Watergate.

'{&yug\'\

('&,ﬁg-‘i;



w3

Accordingly, ' = . ..., :he following steps:

(2)

A.

The Prustdesd after prior staff briefing, should
mece pe tson"uy with Congressmen Moorhead and

Ervlenborn

This meebing should take place during this session of
Cung\‘ey,.‘ qreferably before the October 1l recess for
elecfiéns, A gpecial briefing memorandum should be
prepaced for he President based on this memorandum
and 505“\9!:« staff discussions.

The ovnesking with Congressmen Moorhead and Erlenborn
should %e :aljowed by other Congressional consultation,

as app rogriake.

Tke Presidesst should reply formally to Congressmen
Mocphead @ Zrlenborn, and immediately thereafter,
to the waembers of Congress who have written him,

The subskance of th: President's response on Executive privilege

can follcx Hieve basic approaches,

Any approack adopled by the President, however, should, in
style ac? foemw, be sositive and consistent with his pledge of
opennes3 {N copmtwmications with the Congress and preferably
contain Some newand distinctive element not present in prior
Presidertial stadements,

The three qrbé&’ are:

A,

_&*nm\‘;‘_{tqfﬁg‘m the position of immediate past Presidents
anpd oo~ tlitonal opposition to legislative encroachment.

Despite fhe yirtue of consistency, this course of action fails
to recownerle well-documented justification for a stronger
Conpressioncl claim to information needed to perform its
Conshtutonedl dutics and for a corresponding recognition by
the Executwe that an attitude of "absolutism! in assertions
of independ €RY prerogatives is counter-productive of the o,
publie (nterosl. el

The most’ ! *he Congress and the public lead both tovs ey

expeet ': from the new President than "standing-pa>t! -
ona «' - ‘““"’“Cablykbound up with Watergate.
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Affirm the traditional commitment to personal prudence

in the exercise of the privilege, but formulate a response

which deals more directly and broadly with Congressional

concerns about withholding information.

Pursuit of this option might involve:

. Issuance of an Executive order (Attachment A) giving
the force of law to procedures for claiming the privilege
contained in the Nixon memorandum on the subject. Note
that the draft Executive order does not deal with White
House employees,

. Circulation of a letter (Attachment B) to all Federal
employees urging strict adherence to the provisions
of Executive Order 11652 tightening the system of
classification and declassification of documents., In
the alternative, Executive Order 11652 itself might
be amended.

This approach has the advantage of preserving to the Executive
the right of determining the terms and conditions for assertion

of the privilege; yet demonstrates a commitment to formal,
self-imposed procedural restraints with the Executive in
withholding information from the Congress. The principal
disadvantage is that it fails to address directly the nature
of the information rights of Congress and power of the
courts to resolve irreconcilable conflicts. Although
Option B undoubtedly would be viewed by many as more

of a rear-guard action than creative statecraft, it has

the appeal of being in the historical mainstream of

notions of Presidential/Congressional relationships on
this subject.

Make a commitment to the need for a legislative approach,

cite objections to the pending bills and direct that legislation

be drafted for consideration by the Congress next session,

The principal defects of the proposed legislation (apart
from the Constitutionality of certain provisions) are:

. The permissible grounds for assertion of executive
privilege are imprecise, fail to allow for the four
historic grounds for invoking the claim; and do not
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permit adequate flexibility to accommodate future
unforeseen situations which may justify invocation
of the claim.

. As a guide for court determination of the validity of
a claim of privilege, the legislation is imprecise and
appears to place too great a burden of proof on the
Executive to justify assertion of the privilege.

The legislative approach has the appeal of clarifying the procedural
ground rules for resolving a perennially troublesome issue. Yet
clarification of the process might tend to "automate' conflict and
hence tempt the Congress to resort to the courts with undesirable
frequency. Moreover, even if the Executive could fashion acceptable
legislation there is no assurance that the legislative process would
yield a bill acceptable to the President. A veto could exacerbate the
issue and spark public divisiveness.,

My current preference is for option B. It demonstrates substantial
commitment to constraint in assertions of the privilege, preserves
flexibility for this and future Presidents, and allows for the traditional
'""pull and tug' between the branches to shape the scope of the privilege
and the process for resolution of conflicts and confrontations.

Next SteEs

. Discussion of this memorandum and determination
of basic approach to be taken.

. Development of more detailed backup and formal
position paper for the President,

. Scheduling of requested meeting between Congressmen
Moorhead and Erlenborn and the President.

Give me a call when you are ready to discuss this. My files contain
additional materials which may be helpful including Congressional
hearings, various legal opinions and a study by the Library of Congress.
DWM/crs

Attachments

A. Draft Executive order
B. Draft Presidential Letter to Federal Employees
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Attachment A

Discussion draft

EXECUTIVE ORDER
ESTABLISHING A PROCEDURE FOR DETERMINING WHETHER
EXECUTIVE PRIVILEGE SHOULD BE %EVOKED

By virtue of the authority vested in me as President
of the United States, it is hereby ordered as follows:

SECTION 1. Executive departments and agencies should
recognize that Congress must be fully informed if it is
to perform its legislative and oversight functions. These
departments and agencies are directed to cooperate in
providing information to the Congress. Information requested
by the Congress may be refused only in instances where:

(a) such disclosure is prohibited or restricted by statute;
or (b) the President determines that the public interest

in maintaining secrecy or confidentiality requires non-
disclosure.

SEC. 2. (a) When the head of an Executive department
or agency believes that information requested by the Congress
should be withheld because the public interest in maintain-
ing secrecy or confidentiality requires nondisclosure, he shall
consult the Attorney General through the Office of Legal

Counsel of the Department of Justice. e
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(b) 1If the Attorney Geﬁeral concurs that the information
should be withheld, he shall advise the Presideht, in writing,
of the congressional request, the nature of the information
sought, the specific reasons why the public interest militates
against disclosure, and the estimated period of time during
which disclosure must be withheld.

(¢) 1If the Attorney General does not éoncur, he shall
so advise the head of the Executive department or agency
with a memorandum setting forth his nonconcurrence. If the
head of the Executive department or agency does not acquiesce
in such memorandum, he ma; transmit to the President an
'appropriate memorandum together with the memorandum of the
Attorney General.

(d) If the President determines that the information
should be withheld, the head of the Executive department or
agency shall notify the Congress of that determination.

(e) If the President disapproves the withholding of
the information, the head of the Executive department or

agency shall provide the requested information to the

Congress forthwith.
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SEC. 3. Pending a final determination by the President,
the head of the Executive departmeét or agency should request
the Congress to hold its request for information in abeyance,
stating that a determination under this Order is being sought.
Care shall be taken to indicate that the purpose of this
request is to protect executive privilege pending the

determination, and that the request does not constitute

a claim of privilege.
X
:::> SEC. 4. Reference to "Congress" in this Order includes

Committees of the Senate and House of Representatives, Joint
Committees, Subcommittees of all the foregoing, and the
Comptroller General, with respect to information requests

connected with their authorized inquiries.



Attachment B

Draft letter to be circulated to all federal empléyees
Dear Federal employee:

I want to take this opportunity to thank each of you
personally for carrying forﬁard_the work of the Federal
government during the difficult times through which we
have passed. Never before has your dedication been more
evident.

Your further effort and cooperation is needed in an
area of particular concern to me. On March 8, 1972 my
predecessor issued Executive Order 11652 to tighten up
the system of government classification of documents
and provide new procedures for declassification. Individual
agencies subsequently issued revised regulations on the
same subject. I am detérmined that the Order and implement-
ing regulations will be fully complied with.

I ask that you familiarize yourself with the terms of
the Order and with the regulations issued by your agency,
that you adhere scrupulously to the letter and spirit of
both, that you call violations to the attention of the
appropriate official in your agency, and that you questionagj

and challenge documents which come into your hands that ;f o
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you consider improperly classified.by requesting declassi-
fication review. Only if each of us makes it his personal
responsibility can we assure the open government our

Constitution promises.

Sincerely,

Gerald R. Ford



October 3, 1974

MEMORANDUM FOR: Willism Timmons
. FROM: Phil Buchen
SUBJECT: Requests from the Hill for

meeting with the President
on Executive Privilege bill

Please csee attached memorandum of Dudley Chapman
and his summaries of H. R. 12462 and 8, 2432, Alse
copy of memorandum to me from Doug Metz,

Attachments
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THE WHITE HOUSE

WASHINGTON

September 25, 1974

MEMORANDUM FOR: PHILIP BUCHEN
FROM: DUDLEY CHAPMAN {2
SUBJECT: i Executive Privilege

Attached are (1) the memo I promised you on our
various privilege problems, and (2) Doug Metz's
memo on the same subject which Jay brought me this
morning. (Metz'g memo attached at Tab D.)

Doug and I both recommend that adoption of any policy
be defered to a careful review and consultation process
with Congress, The thrust of Doug's substantive
recommendations (p. 4 et seq of his memo) is con-
sistent with mine, though he does not include some

of the specific suggestions that I have proposed.

cc: Phillip Areeda
Bill Casselman
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THE WHITE HOUSE

WASHINGTON

September 25, 1974

MEMORANDUM FOR: PHILIP W, BUCHEN
PHILLIP AREEDA
BILL CASSELMAN

FROM: DUDLEY CHAPMAN M

SUBJECT: Policy on Executive Privilege, Freedom of
Information and Classified Information

1. Pending Requests

Four pending Congressional inquiries raise issues of Executive Privilege
and policy toward the Freedom of Information Act. These are:

(a) A joint request of August 13, 1974 by Representatives
William S. Moorhead and John N. Erlenborn that the President sign a
directive like Presidents Kennedy, Johnson and Nixon before him, that
no claim of Executive Privilege may be asserted against the Congress
without the President's express approval. Tab A.

(b) A joint request of Representatives Moorhead and Erlenborn.
of August 13, 1974 to meet with the President on H. R. 12462 concerning
Congressional access to information in the executive branch. Tab B.

(c) A joint request of August 22, 1974 by Senators Muskie,
Ervin and Roth for the President's support or recommendations on
S. 2432, the Congressional Right to Information Act, which has passed
the Senate and is pending in the House. Tab C.

(d) Counsel Buchen's requested testimony before the Hungate
subcommittee concerning the Nixon pardon.



In addition, we have carry over requests from the prior administration
for (i) access by GAO to documents of CIEP and NSC for use in a self
generated study of the decision making process on East- West trade;

and (ii) Congressman Vanick's request for access to the internal working
papers of the Oil Import Task Force.

- 2. Background: The Essence of the Problem

Few people quarrel with the principle that executive officials, Congress-
men, Senators and judges are entitled to confidential internal communi-
cations. The conflict arises because the process of decision making

in the executive branch channels much essential factual information

into the same documents that contain internal, confidential types of
communication, Congress is frustrated because much of the information
it needs to appraise executive policies is buried in memoranda for

which confidentiality is claimed.

This occurs because for many years it has been the universal assump-
tion that the internal communications of the executive branch were
sacrosanct and officials felt no need to separate confidential from
purely factual data., Now, when faced with Freedom of Information

Act claims or congressional requests for waiver of executive privilege,
it is necessary for some person with policy making judgement to cull
the files and separate the truly confidential material from that which

is not. Since persons qualified to do this inevitably play important
operational roles, there is a serious practical problem of time
demands posed by requests for the release of information.

This problem, as well as all the contentious issues of privilege, will
remain as long as factual information is routinely buried in confidential
files and released on an ifl_bﬁ basis. In my view, the Freedom of
Information Act, the unfavorable connotations of executive privilege and
the present mood of Congress dictate a sharp break from traditional
practice. To be effective, this will require:

(a) Announcement of a new policy that privilege will be asserted
only for those truly candid views and recommendations that should be
protected in all cases. The prior practice of treating all Presidential
documents as confidential would be replaced by a rule making available
to Congress all but the most intimate Presidential communications.

(b) A directive should be issued requiring that such truly confi-
dential information be physically segregated from factual information.




The latter should be available to Congress, and segregated at the very
inception, when documents are written. The confidential information
should be so designated so that it can be readily separated from
factual information much as is done with classified information.

It should be understood that the rest will be available to Congress.

(c) A category of confidentiality should be created for internal,
operational, decision making documents that will be available on a
confidential basis to Congress but not to the public.

(d) An affirmative policy should be adopted to prepare as much
factual information for public release as is possible at the time decisions
are made. This should specifically call for extracting and making public
as much information as possible from truly confidential material.

(e) Decisions on releasability of documents should be based as
much as possible on guidelines such as the foregoing and with minimal
use of ad hoc waiver decisions. Ad hoc decisions always put the
executive in a bad light when the decision is not to release, since it
is interpreted as a sign that the information is damaging. Ad hoc_
decisions have been necessary in the past because the general rule
was non-disclosure. If the general rule is reversed, exceptions will
not be necessary in most cases,

3. General Recommendations

The working out of these or other policies should be done through a
comprehensive review of existing policy and legislation in full cooper-
ation with the Congress. This obviously cannot be done in time to

act on any of the above requests,and to react to them now would risk
continuing the ongoing confrontation between executive and Congress.

I would therefore recommend that a general statement of Presidential
policy be released forthwith, reaffirming the dedication to candor, and
proposing a specific joint executive-Congressional review of existing and
proposed legislation with a specific, short reporting deadline, and a
deferral of any position on these questions until then., The requests
for meetings with Senators and Congressmen should, of course, be
granted as part of the information process.

4, Specific Recommendations

(a) The Moorhead-Erlenborn request for a new directive requiring

affirmative Presidential approval of privilege claim. I would respond to
this letter now by affirming that the prior Presidential directives remain

g
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in force without the need for a specific renewal, and deferring action
until a more comprehensive policy is formulated by this administration.
I question whether it makes sense to continue this tradition of getting

a new memorandum from each successive President. Why not issue

an executive order if this is to be the standing rule?

(b) The Moorhead-Erlenborn request to meet on HR 12462,
This should be agreed to right away, the session being informational
only, with no prior administration position or commitment to be
made at that time. (Summary attached.)

(¢) The Muskie-Ervin-Roth request for recommendations on
S.2432. This should be acknowledged again, with a commitment
to make a recommendation after the comprehemsive administration
position is formulated, and requesting that action be deferred in the
meantime. (Summary attached.) :

(d) Buchen testimony before the Hungate subcommittee.
The best course here would appear to be that recommended in 2(c)
above--decline to testify specifically as to what advice was given
the President, but provide as much factual information as possible.
In fact, this testimony would be an ideal model for a new policy of
informing Congress and the public as fully as possible about matters
that involve some necessary residue of confidentiality. Holding back
substantive information on this subject matter would be politically
unacceptable; and the testimony affords an opportunity to deal in detail
with the various criticisms of this action--especially the equal justice
issue. That explanation should include a primer on the purpose and
use of the pardon power with examples based on past practice. The
Pardon Attorney, Lawrence Traylor, should be consulted for assistance
in preparation.




APPENDIX: SUMMARIES of HR 12462
and S, 2432

HR 12462

This bill would specifically provide for access to Presidential documents
which the existing Freedom of Information Act avoids. It imposes a
short 30 day deadline, and provides procedures for the Congress to
determine whether the national interest requires disclosure., It would
formalize into law the existing practice that only the President may
authorize an assertion of privilege against Congress,

Comment. The bill is predicated in the case by case, ad hoc policy
followed in the past which makes a potential issue out of every request.
The policy recommended above would seek instead to use guidelines
that strictly limit privilege to those matters that should be protected
in virtually all cases, thus making waivers unnecessary in most cases.
Since this bill tends to set in concrete the case by case approach, it
should be deferred to the working out of a more satisfactory solution.
It also raises a constitutional question by giving Congress a power

of decision on the release of confidential Presidential documents.

S. 2432

This act also provides a formal procedure for the assertion of Presi-
dential privilege and an override by Congress with a power of subpoena

to enforce it. It would create an obligation on the part of all heads

of agencies to appear before Congress and provide requested informa-
tion within specified deadlines and require that agency heads affirmatively
inform appropriate committees and subcommittees on all matters within
the respective committees' jurisdiction.

Comment., Much of what is in this bill appears unavoidable, though
the regulation of Presidential privilege should be deferred for the
reasons stated above.




DOMESTIC COUNCIL COMMITTEE ON THE RIGHT OF PRIVACY

WASHINGTON, D.C. 20504

September- 24, 1974

ADMINISTRATIVELY CONFIDENTIAL

MEMORANDUM FOR: - Phil Buchen
FROM: D etz
SUBJECT: Executive Privilege

Congressmen Moorhead, Erlenborn and Moss and Senators Ervin,
Muskie and Roth have written the President requesting his views on
proposed legislation to establish procedures for resolving disputes
between Congress and the President concerning Presidential assertions
of executive privilege. S. 2432 passed the Senate. H.R. 12462 has
been reported in the House with a request for a rule pending.

Although differing in some important details, both bills prescribe
legislative and judicial guidelines to deal with situations in which

the Executive branch withholds information from the Congress by
creating an additional remedy for Congress to use against a resisting
Executive, ’

In summary the legislation:

. Establishes a procedure for formalizing
Congressional requests for Executive information.

. Provides procedures for Congressional recourse
to the courts via a civil action in the eveunt that

Executive privilege is invoked.

. Prescribes the general conditions and form by
which the privilege may be invoked.
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. Fixes a time period for Executive response
to a formal Congressional request.

The Executive has traditionally resisted erosion of the privilege.
The last position of the Justice Department was stated by Mary C. Lawton,
Deputy Assistant Attorney General, on April 3, 1973 in Congressional
testimony: ''In summary, we opposed [this bill] primarily because it
represents an attempt by Congress to regulate an independent Constitutional
prerogative of the Executive,"

It seems clear, however, that Congress can constitutionally legislate
on certain matters germane to executive privilege, e.g., conferral of
jurisdiction on one or more courts to hear and resolve such disputes, -
determination of who can bring suit, and prescription of the form in
which executive privilege shall be recognized for purposes of contest
by the Congress.

In addition to seeking the President's views and, hopefully, support for
H.R. 12462, Congressmen Moorhead and Erlenborn have requested that
the President provide them with a letter of the type sent by Presidents
Kennedy, Johnson and Nixon. The letters have pledged that executive

" privilege will be invoked only by the President personally and only
after rigorous scrutiny of its justification. President Nixon, however,
went one step further by issuing a memorandum to the Executive
establishment prescribing procedures for subordinates requesting
Presidential invocation of the privilege.

I recommend the following course of action:

(1) The President should move very deliberately in formulating a
position on this subject and consult extensively with the Congressional

leadership.

The proposed legislation is born of Watergate; yet, on its face,
represents a sincere attempt to establish an objective and structured
process for resolution of Executive/Congressional disputes over
access to Executive branch information. Apart from the merits

of the legislation, I believe that the Congress and significant
segments of the public would react adversely to (1) a simple
reaffirmation by the President of the traditional responses

of his immediate predecessors and (2) a response made without
evidence of open consultation on a subject so closely relatecl

>
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Accordingly, ' = . ..., .he following steps:

A, The ?NA.& deqy after prior staff briefing, should
meve pe tsomdly with Congressmen Moorhead and

Erilenboen.

This ‘\wd,;‘.‘ should take place during this session of
Congbey—,.‘ qeeferably before the October 11 recess for
ele¢Hiéns, A gpecial briefing memorandum should be
ptepared for t1c President based on this memorandum
and 5obs¢¢\9mt staff discussions.

B. The evesking with Congressmen Moorhead and Erlenborn
should ‘e :allowed by other Congressional consultation,

as app ropriake.

C. The Presyderst should reply formally to Congressmen
Mocrhead @ =rlenborn, and immediately thereafter,
to the. wiewmbers of Congress who have written him,

(2) The subshance of ¥h: President's response on Executive privilege
can follcx Heeve basic approaches.

Any approack u.\opled by the President, however, should, in
style ac? formwm, be sositive and consistent with his pledge of
opennes3 {W coymawmmications with the Congress and preferably
contain gome newawnd distinctive element not present in prior
Presidertial statements,

The three= qﬂhéﬁ’ ¢ 2

A. _Sj___w_}e“;(_f(gfﬁm the position of immediate past Presidents
and “re .-t elit.omal opposition to legislative encroachment.

Despite 4he yirtue of consistency, this course of action fails
to reconele well-documented justification for a stronger
Conyressionodl claim to information needed to perform its
Conshtutonedll dutics and for a corresponding recognition by
the Executwe that an attitude of "absolutism' in assertions
of independ €Y prerogatives is counter-productive of the
publie (ntetval. s FOR

J

The most’ ,f ‘h?COngress and the public lead both fo
expeet - * [rom the new President than "standing}pat" o>/

]

ona ' - "iNextricably bound up with Watergate, -~



0-4-0

Affirm the traditional commitment to personal prudence

in the exercise of the privilege, but formulate a response

which deals more directly and broadly with Congressional

concerns about withholding information.

Pursuit of this option might involve:

. Issuance of an Executive order (Attachment A) giving
the force of law to procedures for claiming the privilege
contained in the Nixon memorandum on the subject. Note
that the draft Executive order does not deal with White
House employees.

. Circulation of a letter (Attachment B) to all Federal
employees urging strict adherence to the provisions
of Executive Order 11652 tightening the system of
classification and declassification of documents., In
the alternative, Executive Order 11652 itself might
be amended.

This approach has the advantage of preserving to the Executive
the right of determining the terms and conditions for assertion
of the privilege; yet demonstrates a commitment to formal,
self-imposed procedural restraints with the Executive in
withholding information from the Congress. The principal
disadvantage is that it fails to address directly the nature

of the information rights of Congress and power of the

courts to resolve irreconcilable conflicts. Although

Option B undoubtedly would be viewed by many as more

of a rear-~guard action than creative statecraft, it has

the appeal of being in the historical mainstream of

notions of Presidential/Congressional relationships on

this subject.

Make a commitment to the need for a legislative approach,
cite objections to the pending bills and direct that legislation

be drafted for consideration by the Congress next session,

The principal defects of the proposed legislation (apart
from the Constitutionality of certain provisions) are:

. The permissible grounds for assertion of executive
privilege are imprecise, fail to allow for the four
historic grounds for invoking the claim; and do not,
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permit adequate flexibility to accommodate future
unforeseen situations which may justify invocation
of the claim.

. As a guide for court determination of the validity of
a claim of privilege, the legislation is imprecise and
appears to place too great a burden of proof on the
Executive to justify assertion of the privilege.

The legislative approach has the appeal of clarifying the procedural
ground rules for resolving a perennially troublesome issue. Yet
clarification of the process might tend to "automate'" conflict and
hence tempt the Congress to resort to the courts with undesirable
frequency. Moreover, even if the Executive could fashion acceptable
legislation there is no assurance that the legislative process would
yield a bill acceptable to the President. A veto could exacerbate the
issue and spark public divisiveness,

My current preference is for option B. It demonstrates substantial
commitment to constraint in assertions of the privilege, preserves
flexibility for this and future Presidents, and allows for the traditional
"pull and tug'" between the branches to shape the scope of the privilege
and the process for resolution of conflicts and confrontations.

Next SteEs

. Discussion of this memorandum and determination
of basic approach to be taken.

. Development of more detailed backup and formal
position paper for the President,

. Scheduling of requested meeting between Congressmen
Moorhead and Erlenborn and the President.

Give me a call when you are ready to discuss this. My files contain
additional materials which may be helpful including Congressional
hearings, various legal opinions and a study by the Library of Congress.
DWM/crs

Attachments ai'f'z‘

A. Draft Executive order .
B. Draft Presidential Letter to Federal Employees R
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Attachment A

Discussion draft

EXECUTIVE ORDER
ESTABLISHING A PROCEDURE FOR DETERMINING WHETHER
EXECUTIVFE PRIVILEGE SHOULD BE BEVOKED

By virtue of the authority vested in me as President
of the United States, it is hereby ordered as follows:

SECTION 1. Ex«cutive departments and agencies should
recognize that Conyress must be fully informed if it is
to perform its 1eg151ative and oversight functions. These
departments and agcncies are directed to cooperate in
providing information to the Congress. Information requested
by the Congress may be refused only in instances where:

-(a) such disclosure is prohibited or restricted by statute;
or (b) the President determines that the public interest

in maintaining secrecy or confidentiality requires non-
disclosure.

SEC. 2. (a) When the head of an Executive department
or agency believes that information requested by the Congress
should be withheld because the public interest in maintain-
ing secrecy or confidentiality requires nondisclosure, he shall
consult the Attorney General through the Office of Legal

Counsel of the Department of Justice.
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(b) 1If the Attorney Geﬁeral concurs that the information
should be withheld, he shall advise the Presideﬁt, in writing,
of the congressional request, the nature of the information
sought, the specific reasons why the public interest militates
against disclosure, and the estimated period of time during
which disclosure must be withheld.

(c) 1If the Attorney General does not éoncur, he shall
so advise the head of the Executive department or agency
with a memorandum setting forth his nonconcurrence. If the
head of the Executive department or agency does not acquiesce

r

in such memorandum, he may transmit to the President an
»appropriate memorandum together with the memorandum of the
Attorney General.
(d) 1If the President determines that the information
- should be withheld, the head of the Executive department or
agency shall notify the Congress of that determination.
(e) 1If the President disapproves the withholding of
the information, the head of the Executive department or

agency shall provide the requested information to the

Congress forthwith.
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SEC. 3. Pending a final determination by the President,
the head of the Executive departmeét or agency should request
the Congress to hold its request for information in abeyance,
stating that a determination under this Order is being sought.
Care shall be taken to indicate that the purpose of this
request is to protect executive privilege pending the

determination, and that the request does not constitute

a claim of privilege.
X
:::> SEC. 4. Reference to "Congress" in this Order includes

Committees of the Senate and House of Representatives, Joint
Committees, Subcommittees of all the foregoing, and the
Comptroller General, with respect to information requests
connected with their authorized inquiries.
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Attachment B

Draft letter to be circulated to all federal empléyees
Dear Federal employee:

I want to take this opportunity to thank each of you
personally for carrying forward the work of the Federal
government during the difficult times through which we
have passed. Never before has your dedication been more
evident.

Your further effort and cooperation is needed in an
area of particular concern to me. On March 8, 1972 my
predecessor issued Executive Order 11652 to tighten up
the system of government classification of documents
and provide new procedures for declassification. Individual
agencies subsequently issued revised regulations on the
same subject. I am determined that the Order and implement-
ing regulations will be fully comblied with.

I ask that you familiarize yourself with the terms of
the Order and with the regulations issued by your agency,
that you adhere scrupulously to the letter and spirit of
both, that you call violations to the attention of the
appropriate official in your agency, and that you question

and challenge documents which come into your hands that
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you consider improperly classified.by requesting declassi-
fication review. Only if each of us makes it his personal
responsibility can we assure the open government our
Constitution promises.

Sincerely,

Gerald R. Ford




Osteber 3, 1974

MEMORANDUM FOR: William Timmons

FROM: Phil Buchea

SUBJECT: Regquests frem the Hill for
maeting with the Prasident
on Exscutive Privilege bill

Pisase see attached memerasdum of Dudley Chapman
and his summaries of H.R. 12462 and 8. 2432, Alse
eopy of memsrandem te me frem Deug Msts.

Attschments




Osteber 3, 1974

MEMORANDUM FOR: William Timamone

FROM: Phil Puchan

SUBJECT: Regquests frem the Hill fer
meeling with the President
on Enccutive Privilage bill

Pissse ree atisched memoraadun of Dudiey Chapman
and his summarvies of M. R, 12462 and 8. 2432, Alse
copy of memerandum te me frem Deug Mets.
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Osteber 3, 1974

MEMORANDUM FOR: William Tisamome

SUBJECT: Requests frem the Hill ler
mestiag with the Presidest

on Emscutive Privilege bill

Plssse ses sitached memsrandum of Dudley Chopmas
sod his summaries of . R. 12463 and 8. 2432. Alse
sopy of memorsndum to me from Doug Miets.
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Sogntae

Wednesday 10/9/74 Meeting
10/10/74
12:00-12:15
Nancy Brazelton in the Congressional Relations office
advises the President will meet with Congressman Moorhead
and Congressman Erlenborn from 12:00 to 12:15 on
Thursday 10/10, and asked if you could sit in on the meeting,

Accepted for you,

They will send a memo of talking pointe,



THE WHITE HOUSE
WASHINGTON

Date le l 1

FROM: VERN C. LOEN

TO:ZD o P

Please Handle

For Your Information x

Per Our Conversation

Other:



THE WHITE HOUSE

WASHINGTON

October 9, 1974

MEETING WITH REPS. WILLIAM S. MOORHEAD (D-PA.)
AND JOHN ERLENBORN (R-ILL.)
October 10, 1974 _
12:00 Noon (15 Minutes)
The Oval Office

Via: William E. Timmons
Max L. Friedersdorf w 6 .
From: Vern Lioen ‘/L-
1. PURPOSE To discuss the President's policy in regard to

the use of Executive Privilege.

II. BACKGROUND, PARTICIPANTS & PRESS PLAN

A. Background: 1. Rep. Moorhead is Chairman of the House
Foreign Operations and Government Infor-
mation Subcommittee of the House Com-
mittee on Government Operations. Rep.
Erlenborn is ranking minority member.

2. By letter dated August 13, 1974, they
jointly requested a meeting with the
President before he makes any decision
with respect to an exchange of corres-
pondence on this question (see Tab A),

3. The Senate already has passed a bill on this
subject and H.R. 12462, co-sponsored by
Reps. Moorhead, Erlenborn and others, is
pending before the House. This measure
has been under study by Counsel: Phjlip Buchen.
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B. Participants: The President
Rep. Moorhead
Rep. Erlenborn
Counsel Philip Buchen
Vern Loen (Staff)

C. Press Plan: Announce meeting: White House photo only.

TALKING POINTS

1. I know you gentlemen have given a great deal of consideration
to the Executive Privilege question during the past two Congresses.

2. Both of you know that I want my Administration to be as open
and as cooperative with the Congress as possible, as demon-
strated by my own intention to appear before the House Judiciary
Committee next week.

3. My counsel, Philip Buchen, and I would be most interested in
having your views and recommendations.
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P The Honorable Gerald R. Ford

-

President of the United States
The White House

1600 Pennsylvania Avenue, N. W.
Washington, D. C. 20500 .

Dear Mr. Presiderit:

Enclosed are copies of correspondence between the
former chairman of this subcommittee and each of the three
previous Presidents, relating to their Administration's -
policies to limit the use of so-called "Executive Privilege"
only upon personal invocation by the President himself. -

As you know, this subcommittee has conducted both in-
vestigative and legislative hearings on this subject during
the past two Congresses and on March 14, 1974, favorably
reported H. R. 12462, a bipartisan bill sponsored by Repre-
sentative Erlenborn, myself, and other Members of both i
parties. -A similar bill was passed by the Senate last De-
cember. A copy of our hearings and report on this measure
1s also enclosed.

In view of the then pending litigation over the tapes
involving President Nixon and the Special Prosecutor, in
which this issue was indirectly involved, we decided not to
press for a rule on H. R. 12462 until after the Supreme
Court had ruled in that case. Our staff analysis of the

~July 24, 1974, decision of the Court indicates that the

ground rules for the use of "Executive Privilege" established
in H. R. 12462 are not inconsistent with that decision since
it did not deal directly with Congress' right to information
from the Executive. We have since requested a rule on the
measure and are awaiting the scheduling of a hearing by the
Rules Committee.
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The Honorable Gerald R. Ford
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August 13, 1974

As you were a long-time Member of the House, 1t is not
necessary to spell out to you details about the steady
erosion in the flow of information from the Executive to
the Congress which has taken place over the past generation.
You are well aware of such problems and of the disastrous
effect which the wholesale withholding of information from
the Congress under "Executive Privilege" has had on the
credibility of our government and its leaders. Last Friday's
New York Times quoted remarks you made on this subject more
than a decade ago: '"Congress cannot help but conclude that
executive privilege is most often used in opposition to the
public interest.” '

Before you make any decision with respect to an exchange ;
of correspondence on the use of "Executive Privilege" in your !
Administration, we would appreciate the opportunity to meet 1

'lwith you to discuss this issue and your position on H. R.
- Y12462.. : : : :

With best wishes and highest regards,

Sincerely,

N. Erlenborn o
Ranking Minority Member

William S. Moorhead
Chairman -

Enclosures



THE WHITE HOUSE

WASHINGTON

October 9, 1974

MEETING WITH REPS. WILLIAM S. MOORHEAD (D-PA.)
AND JOHN ERLENBORN (R -ILL.)
October 10, 1974 .
12:00 Noon (15 Minutes)
The Oval Office

Via: William E. Timmons |
Max L.. Friedersdorf w 6 .
From: Vern Loen VZ,
I. PURPOSE To discuss the President's policy in regard to

the use of Executive Privilege.

II. BACKGROUND, PARTICIPANTS & PRESS PLAN

A, Background: 1. Rep. Moorhead is Chairman of the House
Foreign Operations and Government Infor-
mation Subcommittee of the House Com-
mittee on Government Operations. Rep.
Erlenborn is ranking minority member.

2. By letter dated August 13, 1974, they
jointly requested a meeting with the
President before he makes any decision
with respect to an exchange of corres-
pondence on this question (see Tab A).

3. The Senate already has passed a bill on this
- subject and H.R. 12462, co-sponsored by
Reps. Moorhead, Erlenborn and others, is
pending before the House. This measure
has been under study by Counsel Philip Buchen.




IoI.

B. Participants: The President
- Rep. Moorhead
Rep. Erlenborn
Counsel Philip Buchen
Vern Loen (Staff)

C. Press Plan: Announce meeting: White House photo only.

TALKING POINTS

1. I know you gentlemen have given a great deal of consideration
to the Executive Privilege question during the past two Congresses.

2. Both of you know that I want my Administration to be as open
and as cooperative with the Congress as possible, as demon-
strated by my own intention to appear before the House Judiciary
Committee next week.

3. My counsel, Philip Buchen, and I would be most interested in
having your views and recommendations.
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'The Honorable Gerald R. Ford

WASHINGTON, D.C. 20515

August 13, 1974

President of the United States
The White House

1600 Pennsylvania Avenue, N. W.
Washington, D. C. 20500 .

Dear Mf. Président:

Enclosed are copies of correspondence between the
former chairman of this subcommittee and each of the three
previous Presidents, relating to their Administration's -
policies to limit the use of so-called "Executive Privilege"
only upon personal invocation by the President himself. -

As you know, this subcommittee has conducted both in-

vestigative and legislative hearings on this subject during

-

the past two Congresses and gn March 14, 1974, favorably
reported H. R. 12462, a bipartisan bill sponsored by Repre-
sentative ErIenborn, myself, and other Members of both 3
parties. -A similar bill was passed by the Senate last De-
cember. A copy of our hearings and report on this measure
is also enclosed.

-

In view of the then pending litigation over the tapes
involving President Nixon and the Special Prosecutor, in
which this issue was indirectly involved, we decided not to
press for a rule on H. R. 12462 until after the Supreme
Court had ruled in that case. Our staff analysis of the
July 24, 1974, -decision of the Court indicates that the
ground rules for the use of "Executive Privilege'" established
in H. R. 12462 are not inconsistent with that decision since
it did not deal directly with Congress' right to information
from the Executive. We have since requested a rule on the
measure and are awaiting the scheduling of a hearing by the
Rules Committee.
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. The Honorable Gerald R. Ford
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As you were a long- time Member of the House, it is not
necessary to spell out to you details about the steady
erosion in the flow of information from the Executive to
the Congress which has taken place over the past generation.
You are well aware of such problems and of the disastrous
effect which the wholesale withholding of information from
the Congress under "Executive Privilege" has had on the
credibility of our government and its leaders. Last- Friday's
New York Times quoted remarks you made on this subject more
than a decade ago: ""Congress cannot help but conclude that
executive pr1v11ege is most often used in opposition to the
public interest."

Before you make any decision with respect to an exchange
of correspondence on the use of "Executive Privilege' in your
- Administration, we would appreciate the opportunity to meet
-Iw;tgzyou to dlscuss thlS issue and your p051t10n on H R.
124 : . .

With best wishes and highest regards,

Sincerely,

0. @éﬂM

John N. Erlenborn
Ranklng Minority Member

William S., Moorhead
Chairman -

Enclosures : : : ' R






