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THE ADMINISTRATOR OF NATIONAL BANKS
WASHINGTON, D.C. 20219

Banking Bulletin 75-3
~TO: Presidents of All National Banks

SUBJECT: Discriminatofy,?ractices February 24, 1975

o~

This Office has recently learned that some national
banks may have been offered large deposits and loans by
agents of foreign investors, one of the conditions for which
is that no member of the Jewish faith sit on the bank's
board of directors.or control any significant amount of the
bank's outstanding stock. While we are not presently aware
of an} such deposits or loans, so conditioned, having been
accepted by any of the banks under the jurisdiction of this
Office, we are concerned that all national banks scrupulously
avold any practices or policies that are based upon considera-
tions of the race, or religious belief of any customer,
stockholder, officer or director of the bank.

One of the major responsibilities of this Office is to
insure that each national bank meets the needs of the
community it was chartered to serve. While observing those
‘credit and risk factors inherent to the banking business,
all the activities of all national banks, indeed of all
banks regardless of the origin of their charters, must be
performed with this overriding principle of service to the
public in mind. Discrimination based on religious affili-
ation or racial heritage is incompatible with the public
service function of a banking institution in this country.

By means of its regular examination function, this
Office will assure the adherence of national banks to a
nondiscriminatory policy in the circumstances mentioned, as
well as® in any other respect where racial or religious
background might similarly be placed in issue. This Office
is confident that it has the full understanding and
coeoperation in this effort of the banks in the national
system.,

Very truly yours, S

/ / ; 2f
Jgmes E. Smlth ' ‘
Comptrdller of the Currency



MAR 28 1975

MEMORANDUM FOR RODERICK M. HILLS
Consultant to the President

Re: Arab Boycott

You asked me to set forth briefly what I view as
the conceptual framework within which Administration
action concerning the above matter must be considered.

At the outset, it seems to me that the various
activities on the part of the Arab countries which have
been alleged must be divided into two basic categories:
Those involving discrimination against Jews as such;
and those involving discrimination against persons
aiding Israel.

As to the first category, racial or religious dis-
crimination, it seems to me the Administration's stand
must be unqgualified. As the President indicated in his
Florida press conference on February 26, this simply
has no place within our national system. No matter by
whom it is practiced, or for what purpose, the govern-
ment will move against it by all means at its disposal.
As I pointed out in my legal memorandum on this subject,
these means are not unlimited. Most discrimination by
private companies in contracting, or in selecting their
customers, is not covered by Federal laws as currently
interpreted. Nonetheless, most industries in which such
practices are likely to appear as a result of Arab
prassure are subject to a substantial degree of Federal
requlation, which either includes sxplicit provision
prohibiting such discrimination®/ or confers upon

%7 See the BEC example cited in my memorandum at p. 20.



the Federal supervisory agency powers which can
effectively be used to prevent it.*%/

The second category of activities involves dis-
crimination against particular individuals or companies
not because of race or religion but because of particu-
lar economic benefits which they have conferred upon the
State of Israel, with which the Arab nations are in a
state of hostility. As a philosophical matter, such
activity is not inherently repugnant to our national
beliefs) we have at times employed secondary boycotts
ourselves. It seems to me exceedingly i1l advised to
adopt any Administration position which would declare
all aspects of such politically motivated secondary boy-
cotts to be unlawful, thereby projecting us into inter-
national confrontations whenever they are employed. (For
example, I believe that some of the "Third World” nations
refuse to do business with companies that have provided
substantial economic benefits to South Africa.)

Nonetheless, there comes a point at which the appli-
cation of a foreign-imposed secondary boycott within our
own economy becomes unacceptable--and at which our
legitimate national interests outweigh any conceivable
justification on the part of the boycotting foreign
countries. I would identify the principal levels of
effect as follows:

1. The "core" boycott itself--that is the refusal
of Arab countrieas and companies, even when
doing business in this country, to deal with
companies that have provided substantial
economic benefit to Israel., Unless we wish to
exclude Arab investment from this country, and
to run the risk of repeated international con-
frontations in the future, it seems to me we
mast permit this,

f!? 33 the attached letter from the Comptroller of the
Currency, which forbids national banks from discrim-

inating in contracting or the selection of customers,
without citing any express provision of law prohibiting
such disorimination. It is of course inconceivable that
this direction by the Comptroller would either be ignored
by the banks or challenged in the courts.
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2. Unilateral abstention on the part of an American
firm from doing business with Israel in order to
obtain more lucrative Arab business. If one
agrees with the analysis under No. 1 above, one
is almost compelled to permit this type of
American "involvement" in the boycott.

3. Agreement by an American company, in order to
obtain Arab business, not to do business with
Israel in the future. At this point the American
company's involvement in the boycott becomes less
passive; the American company is ceding some of
its freedom of action. Moreover, it is possible
to prohibit this type of American "partieipation"”
without in effect excluding Arab investment. It
is at this level that I feel the interests of the
United States begin to ocutweigh Whatever justifi-
able interests the Arabs may have.

4, Agreement by an American company, in order to
obtain Arab business, not to deal with another
American company. At this point the American
company's involvement in the Arab boycott has a
direct and immediate effect upon our own economy,
and only an indirect impact upon the object of
the Arabs' disfavor. Here there is no doubt that
our interests predeminate, and that no considera-
tions of international comity should induce us to
permit the activity.

5. Agreement among several American companies to
refrain from doing business with another American
company, or to exclude another American company
from participation with them in a joint venture,
in order to obtain Arab business. Here the inter-
national aspects of the matter are even more
remote. The boycotting agreement is not merely
an agreement with the Arabs, but an agreement
among American companies themselves. It is the
strongest case for prohibitive action by our
govarnment.

In the testimony which I gave before thé Subcommittee
on International Trade and Commerce of the House Committes
on Foreign Affairs, I implied that the antitrust laws would

. -y -




prohibit Nos., 4 and 5 above, would probably prohibit

No. 3, and would probably not prohibit Nos. 1 and 2,

It is no accident that this legal analysis tends to
parallel my conclusions as to what types of activity it

is desirable to prohibit and not--for the Sherman Act enly
prohibits those restraints of trade that are "unreasonable.”
It may be of some relevance to your decisions on these
matters that my testimony concerning the scope of the
antitrust laws did not arouse any criticism from Jewish

groups.

Antonin Scalia
Assistant Attorney General
Office of Legal Counsel
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March 31, 1975

Hon. Philip W. Buchen
Counsel to the President
The White House
Washington, D. C. 20500

Dear Mr. Buchen:

I thought you would want to see a copy of the
letter I sent to Antonin Scalia, Assistant Attorney
General in Charge of the Office of Legal Counsel
commenting on one phase of his testimony before the
House Internal Relations Subcommittee on International
Trade and Commerce on the applicability of the civil
rights laws to the Arab boycott.

To suggest that the bona fide occupational
gqualification provision may cover the fact situation
described in Mr. Scalia's testimony is to misread
the intent of Congress in enacting the very limited
job gualification exception.

with every good wish;

cerely,

/’L“"LJ a Z(/H

David A. Brody

DAB :ebo
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; Office of Legal Counsel

CAZSTERM. ROTH . Department of Justice

DAL SAAIPLINER washington, D. C. 20530

BIZLVIN B, SCHLESNGER

THZ0DSAE H SILBERT

Honoray Vize-Chaimmen + ‘ a-

VRS, I3ADDRE E. BINSTOCK Dear Mr. Scalia:

HZALED. CCHN

AORTON A. GODIE . . .

CHARLES GOLDANG We have reviewed your testimony of March 13 before

8ERNAZD D. LINTZ . = - st -

HOAMAY J. SCHLOSSMAN the House Foreign Affairs Subcommittes on International

VizaOhai . s . 5 .
,,5122$&hm Trade and Commerce in which you discussed the applic~

tona ability of the civil rights and anti-trust laws to the

115001 GREEBERS Arab boycott, and while we generally agree with your

R A . analysis, there is one aspect of your testimony which

B TON M. DSEP may give rise to a possible misconception of the law

Tezsurer

and therefore needs, we believe, enlargement and
clarification. On pages 3 and 4 of your preparedetesti-
mony you state:

HOUENM WALL
5 Sa.‘-'atar,'

"With respect to Title VII's restrictions on

'_"' employment practices of private individuals,
D0 M. BUAIIEAS one provision deserves special mention within
rasicaat, 8 nai 8'rith . 8 i 1¢
R the present context: ¥ Saction 703 (e) provides,

2 o Vs i in part, that discrxirination in hiring or em-
VS T S ployment 'on the basis of . . . religion, sex,
e i or national origin' (note that 'color' and
‘race' are significantly omitted) shall not be
unlawful in circumstances where such factox
'is a bona fide occupational gualification reason-~
ably necessary to the normal operation of /the/
particular business or enterprise.' There is no
Federal case lawv on the point whether this pro-
vision would, for example, justify the refusal
to hire a Jewish a2pplicant for a job to be per-
formed in a country which does not issue visas
to Jews. A New York State trial court ngﬁ@Puﬁb
that a comparable exemption under that SQ&te's
anti~discrimination legislation would noﬂ?
justify such refusal." ‘e

Tdyyats

t



This brief statement leaves the impression that the bona
fide occupational qualification exception may cover the case
vou describe in your testimony and except from the prohibitions
of Title VII conduct which otherwise would clearly constitute
an unlawful employment practice. This is unifiortunate because
the legislative history of the statute mz2kes plain that Sec. 703 ({e)
is wholly inapposite in this context.

As the_ HBouse Judiciary Committee stated in its Raport,
Sec. 703(e)l- was intended to provide for “Ya very limited excep-.
tion" to the provisions of Title VII. H.R.Rep. No. 914, 88ta Cong.,
lst Sess. (1963), at 27. The purpose of the exception as pointed
out in the subsegusnt f£loor debates was to enable a French restau-
rant, for example, to give preference in employment to a French
chef or a bookstore selling religious articles relating to a
certain faith to give preference to a salesperson of that faith.
110 Ccong. Rec. 2549, 7213, 13170 (1%64). ‘

Sec. 703 (e) was never intended to make religion a job-related
gualification where it is an irrelevant factor and not one of the
normal requirements for the job. To interpret Sec. 703 (e) to apply
to the fact situation set out in your testimony would attribute
to Congress an intent inconsistent with the objectives of the
statute, to.accommodate the discriminatory practices of a foreign
country and to convert what would normz2lly be an illegal act of
employment discrimination into a lawful one. To so construe the
job gualification exception is to stand the statute on its head
and enmpower a foreign country to nullify its prohibitions. It
would subvert and make a mockery of a statute whose purpose is
to outlaw the evils of employment dlscr1n1natlon in this country
to interpret this limited excentlon to authorize the importation
to our shores of the discriminatory practices of a forsign country
which are in conflict with our domestic laws and alien to our
principles.

I am sending a copy of this letter to the Subcommittee for
inclusion in the hearing record. I would think that you would
want to supplement your statemesnt for the recorxrd as wzall so that
there may bz no misunderstanding of the Despartment's position.

A

Sinceg_ly yours,

1/ sec. 704 (e) of the House bill: 5 S
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WASHINGTON, D.C. 20510

May 21, 1975
Dear Mr; President:

You will recall that last December a substantial majority
of the Senate wrote you urging a reiteration of our nation's long-
standing commitment to Israel's security "by a policy of continued
military supplies and diplomatic and economic support".

Since 1967 it has been American policy that the Arab-
Israel conflict should be settled on the basis of secure and recog-
nized boundaries that are defensible, and direct negotiations
between the nations involved. We believe that this approach con-
tinues to offer the best hope for a just and lasting peace.

While the suspension of the second-stage negotiations is
regrettable, the history of the Arab-Israel conflict demonstrates
that any Israeli withdrawal must be accompanied by meaningful steps
toward peace by its Arab neighbors.

Recent events underscore America's need for reliable
allies and the desirability of greater participation by the Congress
in the formulation of American foreign policy. Cooperation between
the Congress and the President is essential for Amerieca's effective-
ness in the world. During this time of uncertainty over the future
direction of our policy, we support you in strengthening our ties
with nations which share our democratic traditions and help to safe-
guard our national interests. We believe that the sgpecial relation-
ship between our country and Israel does not prejudice improved
relations with other nations in the region.

We believe that a strong Israel constitutes a most relia-
ble barrier to domination of the area by outside parties. Given
the recent heavy flow of Soviet weaponry to Arab states, it is
imperative that we not permit the military balance to shift against
Israel.

We believe that preserving the peace requires that Israel
obtain a level of military and economic support adequate to deter
a renewal of war by Israel's neighbors. Withholding military equip-
ment from Israel would be dangerous, discouraging accommodation by
Israel's neighbors and encouraging a resort to force.

Within the next several weeks, the Congress expects to
receive your foreign aid requests for fiscal year 1976. We trust
that your recommendations will be responsive to Israel's urgent
military and economic needs. We urge you to make it clear, as we
do, that the United States acting in ils own national interests .-
_stands firmly with Israel in the search for peace in future qgﬁ&—o

\
tlatlons, and that this premise is the basis of the current fﬁas— <27
sessment of U.S. policy in the Middle East. (< >

l ot
WV :».‘ \‘/

Respectfully yours,
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WASHINGTON, D.C. 20510

The Homorable Cerald R. Ford
President of the United States
The White House

Wasnington, D. C. 20500

Dear Mr. President:
In view of the letter on the Middle East circulated in the Senate by

a number of my distinguished colleagues, I wish to directly express
to you my own position.

gk

I concur with the co-signers in their profound support for the
security and survival of the State of Israel; however, I do not
believe that an expression of concern for the interests of only
one party to the conflict is adequate at a time when American

good will toward all the parties is required in order to facilitate
a fair and eguitable settlement.

I am interested that the Administration has chosen to reassess its
policies, and I am heartened that Secretary Kissinger has agreed to
consult with the Congress as part of the reassessment. Since the
goal of all of us is to promote a just and equitable peace in the
region, it is important that these consultations take place in an
atmosphere of mutual confidence and with candor. The originators
of the above-mentioned letter, who are so knowledgeable abouz the
problems of the Middle East, will have much to contribute to such
consultations. *

In regard to Israel, I believe strongly and without equivocation of
any sort, that the United States has an absolute moral obligation to
provide diplomatic, political and appropriate levels of economic and
military assistance support during the difficult time of negotiatien
and during the rearrangements following negotiation. With such
continuing American supporkt, and with determined efforts by the
Government of Israel to achieve a successful negotiation, T believe
that Israzel can finally achieve the peace, security and the essential
recognition of her neighbors which she has long sought and deserwved.

In regard to the Arab States, I believe strongly and without
equivocation that the United States, by continuing diplomatic effort,
can build on what has already been accomplished in improving our
relations with Arab leaders on the basis of understanding and trust.
The progress which has already been achieved gives hope that the Arab
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States will realize that our approach te peace in the area rests on
a basis of concern for all the parties, just as we seek peace and
security for all the parties. I have outlined in my recent report

‘ to the Senate Foreign Relations Committee the steps that Arab States
in my opinion can take to demonstrate their desire for z peaceful
and lasting settlement of the Mideast conflict.

Obviously, the search for peace will succeed only when the parties
directly involved are prepared to make ths concessions necessary to
a settlement. I deeply believe that the process of accommodatiom,
which is so long in coming, could be accelerated if direct talks
would be undertaken.

It is my hope that the Executive and Legislative branches will
reach substantial consensus on Middle East policy, as a result
of consultation within the contexzt of the reassessment, and that
Israel and the Arab States will reach agreement soon on positive
steps toward peace in their own mutual interest.

Sincerely,
(:::;;%ii::; /Af{

Charles H. Percy
United States Senator

CHP:saxr
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Miss Vanderbye in Dr. Kissinger's office called to ask 2255
if we had received a lawyer-to-lawyer memo from

Kissinger's office at State on the Arb boycott -- outlining their views.

(told her Dudley Chapman had our whole file and I wasn't aware

of anything that came in --- sometimes papers are given directly

to Mr, Hills on this subject) She is to call Dudley.



THE WHITE HOUSE
WASHINGTON

June 18,1975
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MEMORANDUM TO: PHILIP BUCHEN & RODERICK HILLS

FROM: ROBERT GOLDWIN 4 fc 2

I met last Friday, June 13, with Rabbi Arthur Hertzberg, the
President of the American Jewish Congress, and he gave to me
the three enclosed pieces concerning two lawsuits that his

staff is now working on in reac'tion to the Arab boycott.

‘Although he said it might seem strange that he was informing
me in advance of intended legal actions against the government,
his intention was to make it clear that he understands and
appreciates the Administration's strong position in opposition to
the Arab boycott and he wants to make it plain that he does

not consider the White House as an adversary that needs to

be prodded.

When I told him that I thought the best procedure would be for
me to pass these materials on to you, he agreed and requested
that I explain in a covering memorandum the spirit in which
they were proceeding.

Encls.
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MEMORANDUM TO: PHILIP BUCHEN & RODQK HILLS

FROM: ' ROBERT GOLDWIN % ,‘Z 2

I met last Friday, June 13, with Rabbi Arthur Hertzberg, the
President of the American Jewish Congress, and he gave to me
the three enclosed pieces concerning two lawsuits that his

staff is now working on in reaction to the Arab boycott.

Although he said it might seem strange that he was informing
me in advance of intended legal actions against the government,
his intention was to make it clear that he understands and
appreciates the Administration's strong position in opposition to
the Arab boycott and he wants to make it plain that he does

not consider the White House as an adversary that needs to

be prodded. ’

When I told him that I thought the best procedure would be for
me to pass these materials on to you, he agreed and requested
that I explain in,a covering memorandum the spirit in which

thevy ware cadins
NEY wWEre procesQing,

& mrnoeading

Encls.



12, Ermest Koln,

Actinz Superintendent

Few York State Panking Department
2 Yorid Trate Ceanter

New York, N.Y. 10047

Cear Mr, Kohn:

Vz have secen newspaper sccounts irndiesting that the Eenkers
Trust Cemprny of Iew York, the First {aticrmel Eznk of Chiecago,
tire Security Peaeific Bank of Californiz ond Texes Cemmerce
Eanesshares are epplying to the llew Yool State Banking Come
wiscicn for permizsion to echablish s new benking entity to
~pe knovm 28 the United Bzniz, srad end frenci, liew rke

We understend thot thelr eascccistes in this now venbure will
ineclude more then 20 Areb banks from variocus liddie Eazstern
eowntricz.as well s seversl Ifuropean tenks, sccording to
our Dtormation the initinl eopital of the pew institubion
531), emount to $25 million of vhich LCTD will be derived from
Lreb sonrens, UCH freom Freach cousces znd {he remaining 20%
divided gnong the four Americen particirzata.

Veny Arch commercizl interests, especially thoge within the
financial ecrmumity, have publicly axncvased thzir irtention

£0 eorzy ouh tia boreott obicctives of the Axch lessme. Ve
DVelicvre it eppropriete therefore that yoir Coominsion, es a
pre=condition to the izsuasase of a chi=sxter, receive azcurences
that the buzineey sffaizz of this rew benicdny izstitunion will

be eccnlveted MNulily in eonformity with the letter erd epirit of

oxr lowsn gad wiln the pationsl policy of tials country es exprezsed
both in the gtetexents of cur Governcent end the ernactrents of
oar Lezliclature, )
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Acesrdingly, wa respectfully request that you reguirs speeific
asaurances that thae cperationa of the propossd bank will ba
divorced frea non-cCamercial, political consideratices ard that
it will in no vway discriminate iIn any Tacet of its creraticss
tecause of raca or relizicn or because o the allozed Or real
gcnnecticns any potentlal business scscelste may have with zny
country friendly to the US,, ireluding the State 62 Isxramel.

W2 kxow that yctu are avare ¢f the nany statexents of the Fresidert,
vepeated a3 recently as liay 13, deeclaring particication in toycotta
t2 te ini-ical to ths interests of the American pzopls ard contrary
€5 naticnal policy. Ve kacw also taat you are aware that this view -
is exbodied in the United States Code in the Export Administraticn
Act cf 1955 vhich holds: :

"It is the poliey of the United States (a) to onpoze - .
restrietive trade practices or boyecits fostered or -
imrosed by foreign countries agairst otier countries
friendly t5 the Ualted Statesess”

Banks oceupy a unigue and crueldl position in cur econcmic life,

They are central to the firanecial operatitm ¢ cir system and

exercise a vital influsnce Over a wide and ramifiied sector of

Anerican enterprise, We were therefors espvesially gratifisd by

th2 position taken by your Depertment esrlier thiz month directing

the attenticn of banks $0 the regulrezcnts of o own Siate lgws
forbiddiny discriminatory practices or policies by banking
drstituticas in Hew York, Ve fully chars your conviction thes

Yaluacrininatory practices...are incompatiblie vith public service

- funstions of baskinz institviions in this siote,”  In eoassnonce
"with this view us urge that you demend serrogriate eommitoents

from ths prospectiva organizers of the naw United Bank, Arszb and
Fzeoch, Now York.

As Azericans we endorse the propesiticn that Arob banking interests

i A

“pust ba aceorded the same right to paréicipate in American rinancial

end commerclal erranzemsnts as ere allowed investors and vanitars
2001 all othsr ccuriries, Thasy mest nst, housver, be permitted to

©ume that priviless to disrupt o distert Americsn banking cormercial
coperationg in ordear 0 satisfy extrancous pelifical chjoetives,

esp2eialliy these vhich are o0 rmanitiestly ceatrodicicry €3 cur own

. ecuntry*®s tradltiozs end policiea,

Sincerely,

Arthu» Hertzberg
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Dear Mr. Hertzberg:

Thank you‘for your letters of April 9 and May 13
concerning the U.S.-Saudi Arabian Joint Commission on
Economic Cooperation.

In your April 9 letter, you refer to the section
of the Summary Minutes of the February 26-27 meeting of
the Joint Commission which says that Joint Commission
manpower development and vocational training programs
will be sensitive to the social, cultural, political and
religious context of Saudi Arabia. You suggest that this
section might contain an implicit understanding that
the Saudi Arabian Government might not be obliged to
deal with, accept, or recognize American citizens whom
it finds objectionable on any. of these grounds.

No part of the Summary Minutes, nor for that matter
any Joint Commission doéocuments, deal implicitly or
explicitly with the selection of Americans to participate
in technical assistance programs in Saudi Arabia and there
has been no instance in which the Saudis have requested
us to restrict or curtail any Joint Commission activities
involving Jewish personnel.

The statement you refer to simply means that U.S.
and Saudi Arabian counterparts must .work closely to-
gether to ensure that mutually agreed to vocational
training programs will operate within the cultural context
of Saudi Arabia. Prevailing Saudi Arabian attitudes toward
manual labor, scheduling to accommodate daily prayer
times, weekly religious holidays and the currently frag-
mented Saudi manpower training organizational structure
are but a few examples of the '"social, cultural, political
and religious" factors which nust be taken into consideration
when designing an effective vocational training program
in Saudi Arabia.
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The article you discussed in your May 13 letter
refers to MIT contract negotiations which began before
the Joint Commission was created in June of last year
and are not related to Joint Commission programs. These
were private contract negotiations and I am not privy
to all of the facts of this dispute. Therefore, I
do not believe it appropriate for me to comment publicly
on this particular contract.

Please rest assured that the Department does not
and will not condone religious or ethnic discrimination
in any of our Joint Commission programs and does not
and will not screen personnel sent to Saudi Arabia with
respect to their religion or ethnic origin. We will
continue to ensure that this non-discriminatory policy
is adhered to by all parties. If you wish, I would be
happy to discuss this matter with you again personally.

Sincerely yours,

TR
—

Wi ‘Simon

Mr. Arthur Hertzberg
American Jewish Congress _
15 East 84th Street e
New York, N.Y. 10028
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Subject:

Tnis memorandum reports the results of my initial research on the law
aprplicable to a possible application ty AJCongress, under the Freedom of

i ioAN EAa 8l W L UK E oS

15 East 84th St, New York, N. Y. 10028 + TR 9-43

 Jme 2, 1975

Naomi levins

Phil Baum
Richard Cohen
Will Maslow
Izo Pfeffer
lois Waldmen

Joseph B. Robison

Action Under Freedom of Information Act on Arab Boycott Reports

" Information Act, to obtain access to information on the Arab baycott in tke
files of the Office of Export Administration. What we are tryipng to get is

{1) the reports that are filed under the Export Administration Act arnd

(2) vhatever files they mey have on ths failure of companies to file reports.
Cur information on the latter is still rather sketchy but we should bte able
to £i11 it in. AL the least, we would ask spacifically for the files on toe
49 cases referred to in the H. Y. Times story of May 22 on Commerce Depart=-

ment a2ction against companies that are in default.

Section 552(a)(3) directs agencies to make their "records ... promptly
aveilsble to any person,” upon receipt of a regusst which reasonably describes
the records and which is mede in accordance with published rules regarding
such matters es time, place, fees arnd procedures.

Section 552(b) lists a number of excertions, of which oniy the fourth is like=-
i1y to be invoked against our application. It makes the FOI Act inapplicable

to:

Trede secrets and commercial or firancial informztion obtained
- from a pexrson and rrivileged or confidential.

On no theory cen the informztion we are trying to get come under the heading
of "trade secrets." It is also doubiful that it constitutes "commercial or
financial informeticon." But, even if it 'is, it is only exerpted if ﬁo;ﬁ

4 ~

Tne Freedom of Information (FOI) Act is embodied in 5 U.S.C. 552, as amended
by Public law 93-502, adopted November 21, 197h4. (Tae amendment .is not yet
in toe pocket rart of Title 5., I have prepared a paste-up which rresents
Section 552 2s amended.) ‘ ;

v




f2omi Levine

Paze 2.
_June 2, 1975

also "privileged or confi
it is confidentizl vill b
tion Act (15 £pp. U.S.C. 2301-2413).

dential.” It is possible that an assertion that
2 rade under the terms of tne Export Administira-

-

50 App. U.S.C. 2402(5) of that Act contains the stetement of U. S. volicy
against boycotts with which we are 21l familiar. Section 2i03(b)(1)
contains a grant of rower to issue rules erd regulations. It specifies

that the rules shall irplement Section 2402(5) and that they:

shz2ll require that all domestic concerns receiving reacuests

for the furnishing of information or the signing of agreements
as specified in that secticn must report this fact to the
Secretary of Cormerce for such action as ke way deem eppropriate
to carry out the purposes of that section.

‘Note that this makes the'filing of reports mandatory under the statute.

Section 2405(a) is the penalty section of the Export Act. It provides that
any person wno "knowingly violates" any provision of the Act "or any rezula-
tion, order, or license issued thereunder" is subject to fire and/or im-
prisonment. Failure to file 2 report may constitute suck 2 crimiral violation.
The K. Y. Times story of May 22 suggests that it does. At any rate, that is
not waat we are concerned with now.

Section 2405(c) reads as follows:

No department, agency, or oificial exercising any functions
under this Act shall publish or disclose informetion cbtained
hereuncer wnich is deewmed confidentiazl or with refersnces to waich
a reguest for confidential treatment is made by the parson
furnishing such information, unless the head of such department
or agency determines that the withholding thereof is contrary to
the national interest.

Tais section, togother with subsection (b){L) of the FOI 4Lci, makes th
availability of the reports we want turn on wiaethar or not the mater
quastion is “confidential.” (It seems clear that the materizl do
“"ecomzercial or finencial information,” 2s thet term is used in t2
vceptiond The provision applies to material "waich is cdeemaé confiden
or as to whica a request for ccnfidential treatment has teen made.

- B
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£s to the Tirst test, it is certainly unclear vhat the words Twhich is
ieemed confidential" mean. Deemed by waoa? If it is by the agsncy involved,

-~

“we would thea have problems under the Regulations that have teen # d by
the Department of Commerce under the anti-boycott v»rovisions of tae Export
Acministration Act, which appear in 15 C.r.R., Part 309. |

£
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Rule 369.2(b) contains the following sentence:

The inforzmation co:tained in these reports is subject to the
provisicns of Section T(ec) of the Export Administration Act
regerding confidentiality of information.

&% first blush, this seems to say that the reports are confidential. But

if the words "subject tc” are given taeir normal meaning, the provision

adds notaing to the statute. It applies only to what is already confidential
ugder the statute. Although it would have been ezsy enouga to say that the
reports to bte filed are confidential, the Regulation does not szy that.

S5 it is still not clear what the Departzent "deems" confidential.,

The second test in Section 2406(c), whether a request for confidential
treatment has been made, creates another ambiguity. Obviously no such reguest

- is made by exporters who file reports. On the other hand, it can be argued.
‘that no reguest is necessary because an assurance of confidentiality has been
- given by the agency in Rule 359.2(b). Vhile, as I have indicated, this is

not clear, an eynoruer could claim that he is entitled to the benefit of the
-doubt.

I think we can cut through both of these ambiguities by taking the position

- that, 2s noted a2tove, filing of the reports in question is reguired by statute
(Secsion 2L03(b)(1)) and thet neither the Office of Export Adainistration nor
the Department of Commerce, of which it is a part, can "deem" them, or make
then, confidential. What S°ct10n 552(b)(k) exempts is materizl that is
confidantial. lizterial cennot te mads coniidential merely by being so o described
in &1 a2gency ragulztion. L an agency x2d power to co that, it could block

.application of the FOI Act to lerge rperts of its operations just by declaring

files, records, etc., confidential.

- Furthermore, there is no*hing inherently confidential about these renorts
Yhat they cover is prizarily the acticn of a foreign agency which is c01urary
to U. 8. policy. ”hnva is no reason to keep this confidential. At the least,
we could urge thet the hzad of the agzncy should mske a det °r:.nat10q, under

_Section 2405(e) quoted atove, that withholding of this information "is contrary

to the national interest.”

Of course, it might be argued that a comrany's response as to whether it
comrlied with a boycott request is conficential. At the worst, this would
meen tihat we would te denied that part of the information contained in the
revorts. Tae 1674 amond:zents to the FUI Act inserted after taz exceptions
listed in Subsection (©) a provision trzet: “Any reasonably segregeble portion

of a record shzll be prov1ued +ss after celetion of the portions vhich"
exemrt under this subsection.”

\
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Note that the procedure under the FOI stauts with an a:plic:**on to the
agency involved reaquesiing access to the records. This must conform to
the regulations adopit2d by the agency coacerning such requests. I have a
copy of thnose regulations. They do not appear to present any significant
problems.

The spplication must Te cuite speci
Obviously we can meet tzal reguireme

tzterial on unfiled reporis, a referanc

mzy be sufficient. That story is based on information surplied by the
Commerce Devartment. (It starts: "The Comzerce Department s2id today...')
They can hardly deny that they know what we are asking for.

fic azbout the materials rec"=sted.
n the Tiled revorts. As to the

[
to the II. Y. Tines story of May 22
1

Once a request has been filed, the agency is required to act within a
limited time. If the request is refused, an avpeal must be teken within the
agency before court action can be 1nvt ated. The agency's action on that
appeal nust also be taken within a limited time.
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June 3, 1975

To: Theodore IlMann

Paul Berger

From:  Naomi Levine cc: Arthur Hexizberg, Howard Squadron,

‘ Stanley Lowell, Shad Polier, lMurray Gordc
Will Maslow, Phil Baum, Richard Cohen,
Joseph Robison.

Enclosed are two preliminary memoranda involving the two law suits

that steff is now working on re the Arab btoycott. As you know from
conversations with me -- one law suit would be against the Departren

of Cormerce -- under the Freedom of Information Act -- dermanding that
the Department of Commerce reveal the names of those corporations that
are coxplying with the boycott. The secornd suit would involve an action
against Secretary Simon challenging the constitutionaliiy of the agree-
rpent signed by the United States with Saudi Arabia which contains the
sentence, "in irplermenting these programs the United States will be
sensitive to thé religious, social, economic, etc., contexts of Saudi
Arabia."

Joseph Robison has prepared the preliminary memo on possible action
under the Freedom of Information Act. Leo Pfeffer has prepared a
prelininary memo on the suit against Simon. 3Both of these, I repeat,

are "preliminary thoughts” on these law suits. I would deeply apsreciate
it if you wouwld study the memoranda and get back to us with your comments
and suggestions.:

Lois Waldman has been in the library this week on the Siron suit and
will have her own memorandum to present shortly. 3But I wanted you to
have these memoranda in the meantime -- for whatever suggestions you
can give us.

L



15 East 84th St

¥zy 28, 1975

- To: Naomi Ieviné
From: leo Efeffer
Subject: AJC v. Simon

I have bzen thinking ebout this case over the weekend, and
have decided to put my thougnts in writing without waiting
.for Pail Baum's memorandum on the conferernce you had with
Iou Henkin, even though some of the suggestions I an making
may have been covered in the conference. A4s you will see,
I suggest research on some matters, and I assume you want
to start the sult as scon as pocesible. The research should
therefore be undertaken without Turtier deley.

Dl

Lecordingly, I attach hercto my preliminary thouzhts on
the suit.

(Tais memorandum was prepared in my sumzer home in the

Catskills wvhere I do not have ready access to library re-
sources. Tae decisions referred to here
memory vhich xay be faulty. Also, of cou
to include the volums and pozge citzoions

e, I vwas unoble

Att.

., New York, N, Y. 10028 + TR 9-45
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Moy 28, 1975

To: Naomi Ieviné
From: leo Pfeffer
Subject: AJC v. Simon

I have bzen thinking ebout this case over the weekend, and
have decided to put my thoughts in writing without waiting
.for Pail Baum's memorandum on the conference you had with
Iou Henkin, even though some of the suggestions I anm making
may have been covered in the conference. As you will see,
I suggest research on some matters, and I assume you want
to start the suit as scon as pocsible. The research should
therefore be undertaken without further delay.

Accordirgly, I attach hereto my vrelimirary thoughts on
the suit.

(This memorandum was prepared in my suzzer home in the
Catskills where I do not have ready access to library re-
sources. Tae decisions referred to herein are bascd on
menory vhich pay be faulty. XLlso, of course, I was uncble
to include the volume and pzge citziions.)

Att.
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-with one or two exceptions, has been guite liberal in upkolding standing.

American Jewicsh Conaress v. Simon
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statezent of this eppears in Meek v. Pittenger, where the Court went out

of its way (since the point was not raised on appeal) to hold ttat the ACLU,
IAACP, Pennsylvaria JCRC and Americans United had standing to challenge use
of tezx funds in violation of the First Amendment, even though they themselves
were not texpayers.

B. AJC }Members. I assume we would want to have some prominent
‘AJC cembers, such as Hertzberg, Squadron, Polier, etc. as parties plaintifi.
Althouéh the matter is not certain, I think toe standing of American Jews

to bring the suit can be upheld. Since Flast v. Cohen, the Supreme Court,

In Jones v. Butz, the three-judge District Court held, after the issuz was

b

raised by the defendants, that organizations and individuvals concernesd with
the humane treztment of animals had standing te challenge the constitutionz2lity
of the Hurzne Slaughter Law, The Supreme Court affirmed without opinion a

decision for defendants on the merits. I think Jones v. Butz supports

starding of Americen Jewish citizens in the present case. (One of the
plaintiffs should be an AJC staff cember for convenience in getting 2 plain-
tiff's sigiature, affidavit, verification, etc.

J 2 b

C. Non-Jeyish Plaintiffs. It rmight be tactically beneficial to

bave some prominent non-Jews join as plaintiffs. Vhile their standing to
sue may be less clear, there is some precedent to support it. The Supreame

Cou=t has held that blacks who have been excluded from jury duty may sue,



although in the usual cese it is a2 black convicted by an all-white jury
wno raised the question. The Court hes also ruled that a white convicted
by an all-vwhite jury has standing to raise ﬁhe guestion. Tre point is thati
all.Ameriééﬁs peve a2 judicially-cognizeble interest in the furdamentals of

our constitutional democracy.

D. Potential Jewish Personnel. Jewish doctors, teachers, engineers,
etc. vho have an interest in working in Szudi Arabia have a better chance
than any of the above to withstand a chzllenge to standing. DPefore Flast v.
Cohen, the Court might have insisted on an actual épplication and rejection

2s necessary for standing, but in its present climate of opinion it is

. probable that it will be satisfied with an z2llegation of interest.

E. A Rejected Jewish Anplicant. This would almost certainly

dispose of the standiag provlem. Therefore, every effort should be made-to

-get at least one.

«JI. The Parties Dafendant

Suit cannot be brought against the President for an injunction.

(Mississirpi v. Jobnson. U. S. v. Nixon is not contra.) Such suits against

cablinet members are permissible (Georgia ¥, tanton), and indeed are common;

Flast v. CohenA(éecretary of HEY) and Jones v. Butz are examples.

I assume Simon is the cebinet member in charge of the progranm.
Perhaps this should be checked. Also, if eny lesser officizls are more
directly responsible for it, they should be made parties defendant, for
deposition purposes.

Is Kissinger in any way involvei? If ke is, would it be politic

or impolitic to jJoin him as a defendant?
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-research should be undertaksen

III. Class Action

£3

For a variety of ressons, including lessening the danger of mootness,
thea suit should be brought in the form of a closs acticn.
1. Venue 2
This may present a serious logistical problem. If we can sue in

FNew York, we can sue out of 15 East 8lith Street; many of our church-state

cases (Flast, levitt, quulst) were prosecuted from this address. While

there are edministrative difficulties, since we are not a litigatory law
office, they are menageable. If, hovever, the suit has to be brought in
Washlngton, B do not think we can practicably sue out of 15 East 8hth Street.
The pre-trial proceedings (motions, discovery, depositions, etc.) and even
the trial itself would require a Vashington law office and attorney or
attorneys. Unless we are prepared to pay a high fee, I do not think we

can expect the suit to be prosecuted as expeditiously and os thoroughly

as we would like., Even in that event, we would not have cozplete control

of strategy and tactics. :

I think the su1t can bz brought in llew York. Flast v. Cohen and

Jones v. Butz were brougnt in MNew York eand in neitker case was tae question

of venuz raised. Eefore I brought Flast v. Cohen, I believe I resesarche

the question; if so, we m2y have something on it in the file. In any evert

~I suggest that in view of the importance of the matter, fresh and thorouga

V. One-Judse or Three-Judpe Court. taree-judge court is obviously

preferable, if for no other reason than the right of izmedizte epesal to™——
the Supreme Court. The Court today does not rarticularly favor three-judge

courts; Chief Justice Burger would abolloh them altogether. Nor am I certain

~that we have a statutory right to it in this case. Tnis gquestion should be

researched.



VI. Th2 Relief Souzht

¥We should, of courss, ask for declzratory and injunctive relief,

Whether monetary relief and/or counsel feces are available should be researched,

assuning that as a tactical or strategic matter we want to ask for it.

VII. Tne Gravarmen of our Suit

I can think of five separate causes of action upon which we can
sue, end suggest thet ezch should be set forth as a separate count:’

A. 3Ban on Religious Tests (Cons:t. Art. VI). I cannot think of any

case in vhich the Supreme Court interpreted this clause. (1t was raised

in Torcaso v. Watkig§; but the Court did not find it necessary to pass on

it.) ‘The discussions'in the Constitutionzl Convention and in the State
ratification conventions show that it wzs intended to have a broad scope.

I am reasonsbly confident that the Cour: would hold it applicable to our
case. The ban, it is important to note, is not limited to an "office"

under the United States, but expressly includes a "public trust.™ It seems
reasonzble to me that the government mznifests a2 “publie trﬁét" in a
rhysician; engineer ;r teacher it recomzends to the Saudi Arabian government.

B. Establiskment of Religion. While the First Amendment expressly

forbids only Congress from making laws respecting an establishment of
religion, there is no doubt that this clzuse (as other guaranties in the

First Amendmont) zpplies to the Executive as well. (See Allen v, Morton --

creche on Flipse -~ and laird v. Anderscn -~ compulsory chapel attendance

at military academies.)
If the Estoblishmert Clause means anything it means that the govérn-

ment m2y not involve itself in theological questions. (Watson v. Jones;

Kedrof{ v. St. Nicholas Cathedral.). As any Israeli can tell you, the
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o guestion, "who is a Jew", is chock-full of theology. To enswer the
question to the satisfaction of the Saudi Arabian government would entangle

our own in religious affairs to an extent far beyond thzt held impermissible

-

in Iemon 'v. Kurtzman, Johnson v. TiCenco, and 122k v. Pittenger. (Thais

was on2 of the reasons we successfully opposed the irclusion of a question
on religion in the U. S. census.)

C. Free Exercice. The Virginia Statute for Religioué Freedon,

vhich the Supreme Court has stated to ©te the foundation of the Free Exercise
Clause, provides that the people's religious beliefs "shall in nowise
diminish, enlarge, or affect their civil capacities.” Tae government's
actions in the present situation clearly violates that provision. It may

be assumed that a doctor, teacher or engineer is no less so because he or

she is Jewish. (See Torcaso v. Vatkins.)

‘De Equal Protection of the La2ws, There is, of course, no express

mandate of equal protection in the Fifth Amendment, but it is now well-
settled that the amendment does implicitly encompass equal protection.

(Bolling v. Sharpe; Schreider v. Rusk; Shopiro v. Thomtson, et al.) Ior

can there be any doubt that in the present case the government is sufficiently

implicated in the discriminatory practices of Saudi Arzbia to meke it subject

— s v D08 0

to that clause (Burtcn v. Wilnington Parking Authority).

E. Civil Rirhts Act of 1054, I oo not certain that this Act applies

to the Federal Government. (I know it apvlies to the Stztes.); this should

.be checked. If it does, there is a clear cazuse of action under Title VII .

(employment), even if the government's role is no more than that of a recruitin;

agency.
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But for the last-minute amzndment of Title VI, which deleted the

word "religion" frcm the ban on discrimination in Federally-funded
prozrams, a count could have bzen included under that title. My own
ocinion is that such discrimipation or at least such funding is constitu-

tionally impermissible even in the absence of any statutory ber. (See

Simkins v. Moses H. Cone Hosopital, and the last footnote in Justice White's

coacurring-~dissenting opinion in Pilton-lemon-DiCenso.) ~ In view of the

fact that the AJC has not yet taken a policy position on this, I assume we
would not want to include this count in our complaint.

VIII. The Factuzl Allegations

Can we allege as a matter of fact that there is a boycott against
Jews? If not, do we have enough to allege it on information end belief?
Suppose the answer denies a boycott of Jews but only of those Jews who are
pro-Israel. Or, to make it barder, of all vwho are pro-israel, Jews or non-
Jews. This could knock out 211 our counts with the possible exception of
the Equal Protection count. (The Civil Rights Act of 195% dbes not ban
discrizinztion on pglitical grounds.) Ve might have a freedom of‘spcech
clain or perhaps a prbcedural'due process claim, but these would be
considerably weaker than claims based on religion.

If we have enough to a2llege religious discrimination on information

and belief, we can engage in extensive (and expensive) discovery proceedings,

which could disclose at least an administrative presumption that all Jews

are Zionists. Do we want to challecnge that?

- ¥ G " s FO
Some hard thinling is called for here. ‘f/;" ) :
ey <
] f -
IX. Executive Discretion in International and FPoreign Affairs o ;}
- ) >
\./

In Missouri v. Holland, the Supremz Court held that limitat®™ags

constitutional federalism do not restrict the treaty-making power. Tnat
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decision, however, does not hold that a treaty is superior to the Constitu-
tion. If, for example, the United States made a treaty with the Vatican
providing (as concordats freaguently do) that insulting the pope or the
Catholic-religion shall ccnstitute a Federal erimz, I am reascnably
certain that the Supreme Court would declare it_pnconstitutional. By the
same token, I believe a treaty provision that no person should be aprointed
adbassador.to the Vatican unleés ke is of the Catholic faith, %ould like~
wise be ruled invalid.

We do not, aof course, have a treaty btasis for tkhe discrimiration
we challenge; at most we have an executive agreement and therefore the

case 1s even stronger. MNevertheless, the President has a prime responsibility

‘for the conduct of foreign affairs and his discretion here is very great.

{U, 8. v. Curtis ¥right) Yet, I do not believe it can be exercised in direct

.violatibn of the Bill of Rights. Theodore Roosevelt's refusal to accede

to Austria's rejection of a Jewish ambassador comes to mind as a precedent.
Vhether there zre any Jjudicial precedents anzlogous to this I do
not know. Here is whers Lou Henkin can be of the greatest help. I'm sure

he has all the precedents, executive, judicial, and other, at his fingertips~

. and he can therefore save us a lot of work. All I can say is that it way

bte assumed that executive discretion in foreign affairs is likely to be

L]

the governuent's major defense, and we must be fully prepared to meet it

e Ieo Pfeffer






