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THE WHITE HOUSE

WASHINGTON

May 9, 1975

MEMORANDUM FOR : PHIL BUCHEN “
MAX FRIEDERSDORF
ALAN GREENSPAN
BOB HARTMANN

JIM LYNN
JACK MARSH
BILL SEIDMAN
PAUL T
{1 r\
4 \
FROM : JIM CANNON
SUBJECT : DECISION MEMORANDUM ON H.R. 25,

SURFACE MINING BILL

The President has asked for a decision memorandum by
close of business today on the strip mining bill.

The first draft of such a memorandum is enclosed, along
with a draft statement of disapproval in the event that
he decides to veto the bill.

May we have your comments and corrections as soon as
possible but not later than noon today so that we can
revise the memorandum and get it to the President.
May we also have your recommendation on the bill.

We will also be checking the memorandum with Frank Zarb,
Russ Train, Russ Peterson, Kent Frizzell and Rog Morton.

Thanks for your help.

Enclosure.



DRAFT 5/8/75

MEMORANDUM .

FROM:

SUBJECT: STRIP MINING BILL.

H.R. 25, the Surface Mining Control and Reclamation Act
passed the Senate on Monday by Voice vote and the House
on Wednesday by a vote of 293-115.

This memorandum briefly.describes the bill, compares it to
the one you-proposed on February 6, identifies the impacts
on.:coal production and other economic considerations, .lists -
arguments for and against approval, and presents recommend-
ations of your .advisers as'to signing or vetoing the bill.

'JiQfLan will soon be providing an enrolled bill memorandum
which will provide}mgre detail on the bill and agency positions.

The Bill
Briefly, the principal features of the bill:

. “Establish environmental protection and reclamation
- standards for surface mining activities.

. Call for State regulatory and enforcement activities.

. Require Federal (Interior Department) regulation and
enforcement if States do not act.

. Places an excise tax of 15-35¢ on each ton of coal to
create a trust fund for use in reclaiming public and
privately owned abandoned mined %ands, and paying other
facility - and-service-costs in areas affected by energy
development. : ’

. Provides funds for state mining and mineral institutes.

Background

The Executive Branch proposed bills in 1971 and 1973 to
establish environmental and reclamation standards for

surface and subsurface mining of coal and other minerals.

The Senate passed a coal surface mining bill in 1972 and
again in 1973. Despite extensive Administration efforts,

the House passed a tough bill in July 1974 and a similar

bill emerged from Conference in December 1974. The memorandum
of disapproval announcing the pocket veto of that bill

on January _ ,1975 is enclosed at Tab A.

On February 6, 1975, you transmitted a new bill whigt

followed the wording of the vetoed bill except fo Qs‘&ﬁ&
identified in your letter(Tab B) as critical to d¥ercome
problems that led to your veto and 19 other changiéf whiclr;f

e X,
Y




were designed to reduce the coal production losses and make
the bill more workable.

The Senate passed its bill on ’ 1975 by a vote of
84-13 and the House its bill by a vote of 333-86.

In order ta place in context many of the objections that

are now being voiced against the bill now before you, it

is important to note that the_bill you transmitted in February
represented a:substantial compromise- from proposals advanced
over the past four years. For example, the Executive Branch
gave up after numerous attempts to obtain less rigorous
restrictions  on steep slope mining and post-mining uses.
The Appalachian state objections to the bill are due to these
restrictions which would put small mine operators out of
business and generally restrict mining activities.

Enrolled bill compared to Your February 6th bill

Tab C summarizes the results of the Congressional action

with respect to the changes you requested. Briefly, it

indicates that:

. Success or substantial progress was achleved on 6 of the
8 critical changes.

. Three important new problems were created--involving
State control over Federal coal lands, restrictions on
mining in alluvial valley floors, and water rights.

Of the other 19 changes, 7 were adopéd, 2 partially
adopted, 8 rejected and 2 made less acceptable.

Adverse impacts of the bill

Tab D summarizes the estimated impact of bill on coal
production, oil imports and dollar outflows, unemployment,
higher costs, and lock up of reserves. Briefly:

. Coal Production. Interior and FEA evprerts have estimated
that the adverse impact on coal production from those
provisions that can be estimated will be from 40 to 162
million tons,or from 6 to 24% of the 685 million tons
of total coal production expected in 1977. These
estimates to not include the impact of prov151ons of the
bill that cannot be estimated such as (1) provisions for
designating lands unsuitable for mining, (2) requlrements
for surface owner consent, or (3) production delays ,f ?ﬂﬁo
expected from litigation. ,QQ

g
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The experts have been unable to narrow the range of %
there estimate--or provide a "most likely" figure beca{se
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they cannot predict how the courts will interpret many
provisions of the bill. For example, Court resolution
of an inconsistency between restrictive bill language
and a loose report interpretation can determine whether
losses are closer to the estimated 11 million ton
minimum loss or the 66 million ton maximum loss

estimated for this provision.

Changes in the bill achieved during the current
session should help hold the losses toward the lower
end of the range. On the other hand, the provisions
for which estimates are not developed could drive the
losses toward or above the high end of the range.

Contentions have been made that the absence of a bill

is contributing to uncertainty and thus holding up

plans for expanded coal production. We have no evidence
to support this contention and suspect that production
w1}l increase more rapidly without a Federal bill.

This point is discussed in more detail at Tab E.

. 0il Imports. Most of the lost coal production will.

" have to_ be replaced by importel oil. _If 80% is
replaced by oil and the other 20% by mofé'degﬁ—ﬁiﬁea
coal, the oil imports associated with the estimated
losses would range between 139 and 559 million barrels

of oil per year, involving dollar outflows from
to $6.1 billion. P15

. Job Losses. In addition to the Job losses associated

w1th t@e dollar outflows, Interior and FEA have estimated
that direct and indirect job losses will range between
__,000 and 36,000. These will be partially offset by
Tomer oroductivity due to tighter restrictions, jobs

___in reclaiming_ abandoned mine lands (requiring relocation

of unemployed) and after some years, expanded underground
mining. '

Higher‘Costs. Tn addition to the higher costs of

foreign oil to replace coal, the added costs that will

be paid through higher prices or taxes include:

- $145 to $155 million.-in excise taxes for the
"reclamation" fund.

- Higher strip mining production and reclamation
costs—- estimated at $162 to $216 million annually

- About $90 million for Federal and State Government
regulatory systems and research.

Electric Bills. Since most coal is used in electrical
generation, electric bills will go up. The amount

will vary widely from utility to utility depending upon
the dependence on coal and the impact on the utility's.
coal supply. Imported oil costs more than 10 times 4.
as much as an equivalent amount of coal in BTU terps.




Arquments for Approval of the bill

. Strip mining is still devastating the environment in
some areas.

. State laws, regulations and enforcement is not strong
enough and Federal backup enforcement is necessary.

. Thousands of acres of abandoned mined lands are scars
on the landscape and should be reclaimed.

. Your Administration has a negative environmental record
due to the previous strip mine bill veto, proposed clean
air act amendments, decision not to propose a land use
bill, and Hathaway's appointment.

. A veto would jeopardize Hathaway's appointment.

. The Administration is on record as favoring a strip mining
bill and the Congress accepted a substantial number of
the changes you proposed on February 6.

. Job lLosses will be partially offset by employment in
reclamation and underground mining.

Arguments against approval

. Creates another Federal-State regulatory system and
bureaucracy.

. Bill is long and ambiguous, inviting years of litigation.

. Bill is not significantly different from the one you vetoed.
. States have tightened laws, regulations and enforcement over
past 4 years making Federal legislation less desirable and

possibly unnecessary.
. Production losses and impact on imports and dollar outflow.
. Job losses.

. Higher consumer costs, particularly for electricity.

.. Restrains Western coal development and locks up substantial
reserves.

. If Senate floor debate prevails, establishes bad prec gent
of making Federal mineral rights subject to State bangion
mining. o

R
4

. Approval will gain no environmental votes but probablynwillﬂ—
loose some on energy, employment and economic grounds,



Sustaining a Veto

The Congressional Relations staff believes that a veto

can be sustained in the House.

Last Day for Action: May + 1975,

Alternatives, Recommendations and Decision

l. Sign the Bill 2. Veto. Issue
T Statement at
Tab F. :

-Buchen_:
Cannon
FPriedersdorf
Greenspan
Hartman
Lynn
Marsh
Morton
Peterson
Seidman
Simon
Train
Zarb

Interior
Agriculture
Justice

Tva

Labor
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Ofﬁce of the White House Press Secretary
" ' (Vail Colorado)

THE WHITE HOUSE ,

MEMORANDUM OF DISAPPROVAL

'I am wzthholdmg my a.pproval from 'S. 425 the Surface Mmmg Control
- and- Reclamatxon Act of 1974 C

S 425 would estabhsh Federal standards for the environmental protection
and reclamation of surface coal mining operations, including the
reclamation of orphaned lands. Under a complex proecdural frame-
work, the bill would encourage the States to impiement and enforce

a program for the regulation of surface coal mining with substitution of
a federally administered program if the States do not act.

The Executive Branch submitted to both the 92nd and 93rd Congresses
legislation that would have established reasonable and effective reclamation
and environmental protection requirements for mining activities. Through-
out this period, the Administration made every effort in working with the
Congress to produce a bill that would strike the delicate balance between
our desire for reclamation and environmental protection and our need to
increase coal production in the United States.

Unfortunately, S. 425, as enrolled, would have an adverse impact on our
domestic coal production which is unacceptable. By 1977, the first year
after the Act would take full effect, the Federal Energy Administration has
estimated that coal production losses would range from a minimum of 48
million tons to a maximum of 141 million tons. In addition, further losses
which cannot be quantified could result from ambiguities in the bill, forcing
protracted regulatory disputes and litigation. In my judgment, the most
significant reasons why such coal losses cannot be accepted are as follows:

1. Coal is the one abundant energy source over which the United
States has total control. We should not unduly impair our ability
to use it properly.

2. We are engaged in a major review of mtional energy policies.
Unnecessary restrictions on coal production would limit our
Nation's freedom to adopt the best energy options.

3. The United Sta{es uses the equivalent of 4 barrels af expensive
- foreign oil for every ton of unproduced domestic coal -~ a situa-
tion which cannot long be tolerated without continued,
~economic consequences. This bill weould exacerbate

" ]
4. Unemployment would increase in both the coal ﬁclds anﬁ in tho?é
+ industries unable to obtain alternatlve fuel, e



xcessive Federal expenditures and woul.d
economy, Moreover, it contains
_been addressed in Exec-
this legislation.

In addition, S. 425 provides for e
clearly have an inflationary imp_ggg_qn_the
numerous other deficiencies which have recently .
utive Branch communications to the Congresa concerning

In sum, I find that the adverse impact of this bill on our domestic coal
production is unacceptable at a time when the Nation can ill afford signi-
ficant losses from this critical energy resource. It would also further
complicate our battle against inflation. Accordingly, I am withholding
my approval from S. 425. ' -

In doing so, I am truly dis'appoi'nted and syrxipathetic with those in Congress
who have labored so hard to come up with a good bill. We must continue to
strive diligently to ensure that laws and regulations are in effect which -

establish environmental protection and reclamation requirements appropriately

balanced against the Nation's need for increased coal production. This will
~ continue to be my Administration's goal in the new year. ... = . - '

' GERALD R FORD

THE WHITE HOUSE,
December 30! 1974

. o-..v"‘
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THE WHITE HOUSE

WASHINGTON

February 6, 1975 -

Dzaxr Mr. Speaker:

Our Nation is faced with the need to find the right

balance among a number of very desirable national

objectives. We must find the right balance because
wve s;mply cannot achieve all desirable objectlves
at once

- In the case of leglslatlon governing surface coal

mining activities, we must strike a balance betweean -
our desire for environmental protection and our need
to increase domestic coal production. This consid- )
eration has taken on added significance over the past.
few months. It has become clear that our abundant
domestic reserves of coal must become a growing part
of our Nation's drive for energy independence

‘Last Dzacember, I concluded that it would not be in the‘

Nation's best interests for me to approve the surxface
coal mining bill which passed the 93rd Congress as
S. 425. - That bill would have:

. Caused excessive coal production losses,
including losses that are not necessary

' to achieve reasonable environmental pro-—

"~ tection and reclamation requirements.
The Federal Energy Administration esti-
mated that the bill, during its first
full year of operation would reduce coal
production bstween 48 and 141 million-
tons, oxr approximately 6 to.1l8 pexrcent
of the expected production. Additional
losses could result which cannot be
quantified because of ambiguities in the
bill. Losses of coal production are par-—

~ ticularly important becauss each lost ton
of coal can mean importing four additional
barrels of foreign oil. :




2

. Caused inflationary impacts because of
increased coal costs and Federal expen-—
ditures for activities which, howeverx
desirable, are not necessary at this .

- time.

. Failed to correct other deficiencies that
had been pointed out in executive branch
communications concerning the bill.

The energy program that I outlined in my State of the
Union Message contemplates the doubling of our Nation's
coal production by 1985. Within the next ten years,
my program envisions opening 250 major new coal mines,
the majority of which must be surface mines, and the
construction of approximately 150 new coal fired elec-—
tric generating plants. I believe that we can achieve
these goals and still meet reasonable environmental
protection standards. '

I have again reviewed S. 425 as it passed the 93xd
Congress (which has been reintrocduced in the 94th
Congress as S. 7 and H.R. 25) to identify those pro-—
visions of the bill where changes are critical to
overcome the objections which led to my disapproval
last D=cember. I have also identified a number oL
provisions of the bill where changes are needed to
reduce furthexr the potential for unnecessary produc-
tion impact and to make the legislation more workable
and effectiva. These few but important changes will
go a long way toward achieving precise and balanced
legislation. The changes are summarized in the first
‘enclosure to this letter and are incorporated in the
enclosed draft bill. ‘ : - '

With the exception of the changes described in the Ffirst
enclosure, the bill follows S. 425. :

4
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I believe that surface mining legislation must be
reconsidered in the context of our current national
needs. I urge the Congress to consider the enclosed
bill carefully and pass it promptly.

Sincerely,

The HonoredTe
The Speaker - o
U.S. House of Representatives

Washington, D.C. 20515
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SUHMARY OF PRINCIPAL CHANGES FROM S. 425 (S. 7 and H.R. 25)
INCORPOQATED IN THE ADMINISTRATION’S
RFACE MINING BILL

The Administration bill follows the basic framework of 8. 425
in establishing Federal standarxds for the environmental pro-
tection and reclamation of surface coal mining operations.
Briefly, the Administration bill, like S. 425:

- covers all coal surface mining operations and
surface effects of underground coal miningr

'~ establishes minimum nationwide reclamation
standards; '

— places primary regulatory respons: ibility with
the States with FPederal backup in cases vhere
the States fail to act; '

— creates a reclamation program for previously
minad lands abandoned without reclamation;

— establishes reclamation standards on Federal
- lands. .

which have been 1ncorporated in the

Changes £rom S. 425
ill are summarized below.

Administration b

Critical changes

1. Citizen suits. S. 425 would allow citizen SUltu against
any person for a "violation of the p?OVlS1OnS of this
Act.” This could undermine the integrity of the bill's
permit mechanism and could lead to mine-by-mine litiga-
tion of virtually every amblguous aspact of the bill
even if an operation is in full compliance with existing
regulations, standards and permits. This is unnecessary
and cculd lead to production delays or curtailments.
Citizen suits are retained in the Administration bill,
but are modified (consistent with other environmental
legislation) to provide for suits against (1) the regu-
latory agency to enforce the act, and (2) mine operators

* where violations of regulations or permits are alleged.
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Stream siltation. S. 425 would prohibit increased

stream siltation —-- a requirem=nt which would be

extremely difficult or impossible to meet and +thus

could preclude mining activities. In the Administration's

- bill, this prohibition is modified to require the maxi-~

murm practicable limitation on siltation.

Hydrologic disturbances. S. 425 would establish absolute
requirements to preserve the hydrologic integrity of
alluvial valley floors -- and prevent offsite hydrologic
disturbances. Both requirements would be impossible to
meet, are unnecessary for reasonable environmental pxo-
tection and could preclude most mining activities. In L
the Administration's bill, this provision is modified T
to require that any such disturbances be prevented to '
the maximum extent practicable so that there will be a
balanca between environmental protection and the need .
for coal production. 4 . L -

Ambiguous terms. ' In the case of S. 425, there is great
potential for court interpretations of ambiguons pro-
visions which could lead to unnecessary or unanticipated
adverse production impact. The Administration's bill .
provides explicit authority for the Secretary to define
ambiguous terms so as to clarify the regulatory process
and minimize delays due to litigation. —

Y

Abandoned land reclamation fund. S. 425 would establish
a tax of 35¢ per ton for wnderground mined coal and 25¢
per ton for surface mined coal to create a fund for re-

- clairing previously minad lands that have been abandoned

without being reclaimed, and for other purposes.  Phnis
tax is unnecessarily high to finance needed reclamation.
The Administration bill would set the tax at 10¢ per ton -
for all coal, providing over $1 billion over ten years .
which should be ample to reclaim that abandoned coal
mined land in need of reclamation. A

Under S. 425 funds accrued from the tax on coal could be
used by the Federal government (1) for financing construc—
tion of roads, utilities, and public buildings on reclaimaa
mined lands, and (2) for distribution to States to finance
roads, uvtilities and public buildings in any area where
coal mining activity is expanding. This provision need—
lessly duplicates other Federal, State and local pPrograns,
and establishes eligibility for Federal grant funding in

a situation where facilities are normally financed by
local oxr State borrowing. The nezed for such funding,
including the new grant program, has not been estabhrs
The Administration bill does not provide authorityy Yor %o
funding facilities.

oy
t



6. Impoundments. S. 425 could prohibit or unduly restrict

: the use of most new or existing impoundments, even though
constructed to adequate safety standards. In the
Administration's bill, the provisions on location of im-—
-poundments have been modified to permlt their use where
safety standards are met.

7. National forests. §. 425 would prohibit mining in the
national forests -- a p;ohibit*on which is inconsistent
with multiple use principles and which could unnecessarllv>
lock up 7 billion tons of coal reserves (approximately 30%
of thz uwncommitted Federal surface-minable coal in the
contiguous States). In the Administration bill, this
provision is modified to permit the Agriculture Secretary
to waive the restriction in specific areas when multlple
resource analybws 1nd1caues tkat such mlnlng would be in
,tne public inte

8. Spncval unemploymanAE+ov1510A . The unenployma provlslon
of S. 425 (1) would cause wunfeir discrimination amo g
classes of unemployad pexrsons, (2) would be difficult to
administer, and (3) would set unacceptable precedents in-—
cluding unlimited benefit terms, and weak labor force
attachment requirements. This provision of S. 425 is
~inconsistent with P.L. 93-567 and P.L. 93-572 which were
signad into law on December 31, 1974, and which signifi-

cantly broaden and lengthen general unembloymont a331stance.“.

The Administration's bill does not 1nclude a sp"c1a1
uneﬁnloynenu provision.

Otber Innor tant Changes. In addition to the critical changes
from S. 425, listed apove, there are a number of provisions
which should be modified to reduce adverse productlon impact,
establish a more workable reclamation and enforcement pfogramr
eliminate uncertainties, avoid unnecessary Federal expenditures
and Federal displacemant of State enforcement ac;1v1ty, and ‘
solve selected other problems.

1. Antidegradation. $S. 425 contains a provision which, if
"Iiterally interpreted by the courts, could lead to a non-
‘degracdation standard (similar to that experienced with

the Clean Air Act) far oe}ond the environmental: and
reclamation reguirements of the bill. This could lead
to production uvlays and disruption. Changes ace in-
cluded in the Administration bill to overcoma thig
problem.

-
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Reclawation fund. S. 425 wyould authorize the use of )
funds to assist private landowners in reclaiming their
lands mined in past years. Such a program would result
in windfall gains to the private landowners who would
maintain title to their lands while having them reclaimed
at Federal expense. The Administration bill deletes ‘
this provision. '

Interim program timing. Under S. 625, mining operations
could bz forced to close ‘down simply because the regula-
tory authority had not completed action on. a mining permit,
through no fault of the operator. The Administration bill
modifies the timing requirements of the interim program to
miniwnize unnecsssary dalays and production losses. :

Federal preemotvon. The Federal interim program role
provided in 6. 425 could (1) lead to unnecessary Federal
presmption, displacement or duplication of State regula-
tory activities, and (2) discourage States from assuming
an active permanent regulatory role, thus leaving such
functions to the Federxal governmant. During the past
few years, nesarly all major coal mining States have
improved theilr surface mining laws, regulations and
enforcement activities. In the Administration bill, L
this requirement is revised to limit the Federal enforce-—
ment role during the interim program to situations where
‘a violation creates an imminent danger to public heal
Aand safety or significant environmental harm.

Surface ownar consent. The requirement in S. 425 for
surface owner's consent would substantially modify
existing law by transferring to the surface owner coal )
rights that presently reside with the Federal government.
S. 425 would give the surface owner the xight to "veto®
the mining of Federally owned coal oxr possibly enable
him to realize a substantial windfall. In addition,

S. 425 leaves unclear the rights of prospectors under
existing law. The Administration is opposed to any
provision which could (1) result in a lock up of coal
resexves througn surface owner veto or (2) lesad to
windfalls. In the Administration's bill surface owner
and prospocFor rights would continue as provided in
existing law.

. FPedexal lands. S. 425 would set an undesirable precedent
by providing for State control over mining of Federally
owned coal on Federal lands. In the Adeinistration's bill,
Federal regulations governing such activities would not be
preempted by State regulations. : -
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10.

1.

12.

5

Research ceaters. S. 425 would provide additional funding
authorization Ior mining research centers through a formula
grant program for existing schools of mining. This pro-
vision establishes an unnecessary new spending program,
duplicates existing authorities for conduct of research,
and could fragment existing research efforts already
supported by the Federal government. The provision is.
deleted in the Administration bill. : o

Prohibition on mining in alluvial valley floors. S. 425
kal

i
- would extend the prohibition on surface mining involving
‘alluvial valley floors to areas that have the potential

for farming or ranching. This is an unnecessary prohibi-
tion which could close some existing mines and which would
lock up significant coal reserves. In the Administration's
bill reclamation of such areas would be required, making
the prohibition unnecessary. -

Potential moratorium on issuing mining permits. - 5. 425
provides for (1) a ban on the mining of lands under study

for designation as unsuitable for coal mining, and {(2) an
automatic ban whenever such a study is requested by anyone.
The Administration's bill modifies these provisions to v
insure expeditious consideration of proposals for designating
lands unsuitable fox surface coal mining and to insure that
the requirement for review of Federal lands will not trigger .
such a ban. R : : B

Hydrologic data. Undexr S. 425, an applicart would have

to provide hydrologic data even where the data are already
available -- a potentially serious and unnecessary workload
for small mirers. The Administration's bill authorizes tha
regulatory authority to waive the requirement, in whole or

in part, when the data are already available.

Variances. S. 425 would not give the regulatory avthority
adequate flexibility to grant variances from the lengthy )
and detailed performance specifications. The Administration's
bill would allow limited variances —— with strict environ-
mental safeguards —- to achieve specific post-mining land

uses and to accommodate equipment shortages during the

~interim program.

Pexmit fee. The requirement in S. 425 for payicent of the
mining fee before opsrations begin cculd imposa a large
"E£xont end" cost which could mnecessarily prevent some
mine openings or force some opezrators out of business. In
the Administration's bill, the regulatoxry authority would
have the authority to extend the fee over several years.
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17.

18.

19.

The attached listing show

H.R.

é

Preferential contracting. §. 425 would require that special
preference be given in reclamation contracts to operators

who lose their jobs bscause of the bill. Such hiring should
be based solely on an operators reclamation capability. Che

- provision does not appear in the Administration's bill.

Any Class of buver. S. 425 would require that lessees
of Fedaral ccal not refuse to sell coal to any class of
buyer. This could interfere unnecessariiv with both

-planned and existing coal mining operations, pParticularly -

in integrated facilities. This provision is not included
in the Administration's bill.

Contract authority. S. 425 would provide contract .
authority rather than authorizing appropriations for
Federal costs in administering the legislation. This
is unnecessary aand inconsistent with the thrust of the
Congressional Budgest Reform and Impoundment Control Act.
In the Administration’s bill, such costs would ba -
financad through appropriations. .

Indian lands. S. 425 could be construed to require the
Secretary of the Interior to regulate coal mining on
non-Federal Indian lands. 1In the Administration billi,
the definition of Indian lands is modified to eliminate
this possibility. -

Interest chargs. S. 425 would not provide a xeasonable
level of interest charged on unpaid penalties. The
Administration's bill provides for an interest charge
based on Treasury rates so as to assure a sufficient
incentive for prompt payment of penalties.

Prohibition on mining within 500 feet of an active mine.

This prohibition in S. 425 would unnecessarily restrict = -

recovery of substantial coal resources even when mining
of the areas would bz the best possible use of the areas
involved. Under the Administration's bill, nining would
be allowed in such areas as long as it can be done safely.

Haul roads. Requiremants of 8. 425 could preclude some
mine cperators from moving their coal to market by
preventing the connection of haul roads to public roads.
The Administration's bill would modify this provision.

| N
eCo
e

s s ons of S. 425 (ox S. 7 and
25) which are affected by th cted '

i
above changes.
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' - LISTING OF PRINCIPAL PROVISIONS IN S. 425 (S. 7 and H.R. 25)

.. THAT ARE CHANGED IN THE ADMINISTRATION'S BILL

Administration

Other Important Changas

l'

Delete cr clarify language
waich could lead to unin-
tended . Yantidegradation"

" interpretations

fodify the abandoned land
reclamation program to
(1) provide both Federal
and State acquisition and

reclanation with 50/50 cost

shaxing, and (2) eliminate
cost sharing for private

Jand ovwners

102 (a) and (4)

Title IV

Title or Section
Subject S.425,S5.7,H.R.25 Bill
Critical Changes
L. Clarify and limit th2 scope . -
;‘.of citizens suits - 520 420

2. Modify prchibition against  515(b) (10) (8) 215 (b) (10) (B)
stream siltation 516 (b) (9) (B) AlG(g)(9)(B)

3. Modify prohibition against 510 (b)(3) £10 (b) (3) -
hydrological alothcbnpces 515(b) (10) (B) 415(o)(10)(u) c

4. Provide express authority . T
to define ambiguous terms in , P
the act None 601 (b)

5. Reduce the tax on coal to e
conform more nearly with R
reclamation needs and 401 (a) 301 (4a)
-eliminate funding for .
facilities

6. Modify the provisions on 515(b)(l3). V415(b)(13) |
impcundrents 516 (b) (5) 416 (b) (5)

7. Modify the prohibition |
against mining in national o
forests : 522 (e) (2) - 422 (e) (2)

8. Delete special unemployment vi 7_’f_A,
provisions 708 None ..

102(a) and (c)



Subject

5.425,5.7,H.R.25

New Bill

lo.

12.

Revise timing requirements
for interim program to
minimize unanticipated
delays '

'Reduca Federal preemotion

of State role during

interim program

Eliminate surface owner
consent requirerxent; con-
tinue existing surface and

minaral rights

- Eliminate requirement that

Federal lands adhere to
requirements of State
programs

Delete funding for
research centers
Revise the prohibition
on mining in alluvial
valley floors

Eliminate possible delays
relating to Qesignations
as unsuitable for mining

Provide authority to waive

hydrologic data reguire-

.ments when data already
available

Modify variance provisions

for certain post-mining
uses and eguipment
shortages

Clarify that payment of
paxiit fee can be spread
over time

Delete preferential con-—
tracting on orphanad land
reclawation

e

502 (a) tﬁru (c)
506 {a) :

502 (£)

521 (a) (4)

715

523(a)

510 (b) (5)

510 (b) (4)
522 (c)

507 (b) (11)

" 515 (c)

402(a) and (b)
406 (a)

402(c)

- 421 (a) (2)

613

N

'423(a) 

‘None

410 (b) {5)

2310 (b) (4)

422 (c)

407(5)(11)'

~402@

- 415(c)y .

5C7 {(a)

707

407 (a)

KNone



9

Subject ' $.425,5.7,H.R.25

New Bill

14.

16.

17.

Delete-requirement on
sales of coal by Federal
lessees 523 (e)

Provide authority for
appropriations rathesr than
contracting authority for
administrative costs 714

Clarify definition of Indian
lands to assure that the
Secretary of ths Interior
does not control non-Federal

‘Indian lands ' 701 (9)

Establish an adequate
interest charge on unpaid

penalties to minimize 518 (4)
incentive to delay

payments

Permit mining with 500°' 515(b) (12)
of an active mine where -

this can be donea safely

Clarify thé restriction 522 (e) (4)

on haul roads ifrom mines
connecting with public
roads

None

612 -

60L(a) () .

: 418Kd)

415 (b) (12)

i 422(e)(4)‘
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Action on changes from vetoed bill identified as "crltlcal to

SUMMARY RESULTS — ENROLLED BILL

overcome objections”.

Subject & Proposed Change

1.

Citizen Suits
Narrow the scope

Stream Siltation
Remove prohibition against
increased siltation

Hydrologic Balance
Remove prohlbltlon against
disturbances

Ambiguous Terms
Specific authority for
Secretary to define

Abandoned Mine Reclamation Fund

. Reduce 35¢-25¢ to 10¢

. Limit use of fund to reclamation

Impoundments (Dams)
Modify virtual prohibition
on impoundments

National Forests
Allow mining in certain

-circumstanceas

Special Unemployment Provisions
Delete as unnecessary and
precedent setting

Conference Bill

Adopted".

- Partially adopted -

~less 1mportant

- Fee reduced on some d

Uses broedened

Partlally adopted

Not adopted but othex
changes make this mud

Changed enough to be
acceptable

Rejected

Adopted




—_D2-

1. Senate floor debate indicates that the language of the bill
can be constructed to permit states to ban surface coal v
mining on Federal lands. The House took the opposite view
in floor debate. Not dealt with in the Conference report.
Believed to be a major problem. : y '

2. The Conference adopted a provision prohibiting location
_ of a mining operation in an alluvial valley floor which
. may prevent expacted. production and lock up major coal
reserves in the West. S

3.meequirements to compensate for interrupted water supplies
off-site may make it difficult or- impossible for mining
operators to obtan bonds at reasonable costs.

Action on changes from vetced bill identifies as "needed to
reduce further the potential for unnecessary production
impact and to make the legislation more workable and effective”.

Subject & Proposed Change Conference Bill

1. Antidegredation : -
Delete requirements Adopted

‘2.',Abandoned Mine Reclamation Fund

* Require 50/50 cost sharing Rejected

- Eliminate grants for privately .
owned lands ) : Broadened

3. Interim Program Timing

Reduce potential for :
mining delays : Rejected

* Allow operations under interim
permit if regulatory agency o
acts slowly Adopted

4. Federal Preemption
Encourage states to take up
regulatoxry role Rejected

5. §urface Owner Consent
Rely on existing law ' : Rejected




Y

Subject & Proposed Change

6.

10.

11.

12.

13.

14.

15.

16.

State Control over Federal lands
(Now a serious problem - dlscussed
in B.1l, above)

" Funding for Research'Centers

Delete as unnecessary

Alluvial Valley Floors
(Now a serious problem - dlscussed
in B.2, above)

'DesignatiOn of'areaS‘as

Expedlte review and avoid
frivilous petitions

Hydrologic Data
Authorize waiver in some case where
unnecessarily burdensome

Variances

Broaden variances for certain
post-mining uses and equipment
shortages :

Permit Fee :
Permit paying over time rather
than pre—mining

Delete requlrement that contracts

go to those put out of work by bill

Coal Sales by Federal Lessee
Delete regquirement that lessee must
not deny sale of coal to any class
of purchaser

Appropriations Authority

Use regular appropriations authority -

rather than contract authority

Indian Lands
Clarify to assure no Federal control
over non-Federal Indian land

Conference Bill

Rejected

Partially adopted

Rejebted

Rejected
Adopted

Adopted - .:‘F

Requirement softened
Rejeéted 

Adopted




W,

Subject & Proposed’Change Conference Bili

17. Interest charge on c¢ivil Penalties
Adopt sliding scale to minimize
incentive for delaying payments o Adopted

18. Mining within 500 feet of active mines
Permit where it can be done safely Rejected

'19. Haul Roads
Clarify restriction on connections .
with public roads ) Adopted
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IMPACT OF THE “ENROLLED - BILL ON COAL PRODUCTION,
RESERVES, O0OIL IMPORTS, DOLLAR OUTFLOW,
JOBS AND HIGHER COSTS

1. Loss of coal production during first full
year of application —- based on expectation
of 330 million tons of strip production and
685 million tons of total production if there
were no bill. (does not cover potential
losses from delays due to litigation or
restrictive interpretation of ambiguous
provisions): ‘

In millions of tons: o
. Small Mines o - 22-52

. Restrictions onisteep slopes, _
siltation, aquifers ‘ : ’ 7-44

. Alluvial valley floor restrictions o Lli-66
Total - lst full year of application ‘ 40.-162

(2 of production-estimated at _ .
685 million tons.) . . &_249 -

(Note: Administration bill would also have impacted coal
production —— ;in the range of 33-80 million tons.) By way
of contrast, the vetoed bill involved a potential production
loss of 48-141 million tons and the Administration's bill
could reduce expected production by 33-80 million tons.

2. Lock up of coal reserves* The U.S. demonstrated
reserve base which are potentially mineable by
surface methods is 137 billion tons. Estimate
reserve losses are (billion tons):

. Alluvial valley floor provisions (includes
losses from national forest provisions of
6.3 billion and surface owners provisions

of 0-14.2 billion) 22.0-66.0
. National forest (outside alluvial valleys) = .9-.9
. Other provisions (e.g., steep slopes) 0-6.5

, Total - billion tons : 22.9-73.4

*Note: Remaining strippable reserves would be many times
expected annual production.
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3.

Bill

Increased oil imports and dollar 6utflow -
assuming 80% of lost coal production was
- replaced by oil. (20% by underground mining.)

. million barrels per year (4.3 barrels :

; per ton of coal) : L39-55¢9

- dollar value ($11 per barrel) - billions -1.%=6.1

Job losses* {(assuming 36 tons per day per -

miner and 225 work days per year; and .8

non-mining jobs per miner)

.  direct ﬁob losses - I to
20,000

- . indirect job losses - , TR to

16,000

Total . S kg
36,000

.Inflationary Impact - In addition to higher

cost foreign oil —— would include
(in millions). Assumes 60 million tons
strip mining loss. :

- Fee for reclamation fund . o $145 to -

. o $155
. Higher strip mining production and
reclamation costs (estimated at $162 to
60-80¢ per ton) . $216

- Costs of Federal and State program
administration (not including unem-
Ployment compensation) $90

*Does not reflect possible offset for job increases due to
(a) reclamation work or lower productivity per man in strip
mining, or (b) possible increases in underground mining
which probably will occur to offset part of the strip
mining production loss. Employment gains for underground
mining will be some Years off due to time required to open
mines. _
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_’;;ﬁz that occurred last fall wh

Will more coal be produced with the bill or with no bill?

The answer is necessarily speculative but the answer seems
to be that more coal will be produced with no bill. Data
and arguments supporting this contention include:

1. Coal producers really are not holding up on the
expansion or production while awaiting a bill.
Nearly all of the leading coal producing states
already have strip mining controls in affect so

. the question for the big operators is merely
whether (a) the restrictions are made even .
tighter, (b) the standards and requirements -
apply nationwide, (c) whether the regulatory
procedures are changed, and (d) whether federal

- enforcement is put in place to back up state
enforcement. . S : S

2. ‘Manufacturers of equipment for .large surface mining
~operations (e.g., drag lines) have all the business
they can handle. Supposedly Bucyvrus—Erie has five-—. -
years or more in backorders. A S Coa

3. Small independent strip mining operators are expected
to feel the pinch of any federal legislation. Our -
Interior and FEA people expect many of them to go
out of business because they can't afford to do all

" the preparatory work for getting a permit and/or

- afford the extra equipment costs. These smaller

. operators have accounted for much of the surge
capacity in coal products. In 1974, small . .
operators produced about 58 million tons of coal - S
out of the total of about 500 million tons.” Small’ i -
operators in Central Penns ]
accounted for 60% of the i

ncreased coal production .. .
: en the demand for coal
was high as users stockpiled for the coal strike.

ylvania and Eastern Kentucky: - -



TAB F

W BRAN

<
D
[



I have today returned to the Congress, H.R. 25, the proposed
Surface Mining Control and Reclamation Act of 1975, without

my approval.

I have concluded that this bill is not acceptable in light
of our National needs because it would:

;_reduce coal production. - i . : R R T

. increase considerably our dependence on forelgn oil

imports.
. increase the outflow of dollars and jobs to,other nations.

. increase unemployment, particularly in Appalachia.

. increase consumer costs, particularly for electricity.

. have other harmful effects.

It is with a sense of deep regret that I find it necessary

to reject this legislation. The Executive Branch and the Congress
have worked long and hard to try to develop an acceptable bill.
The Exeuctive Branch proposed bills in 1971 and 1973. 1In February
of this year, I submitted a bill which was designed to strike-

a balance between our desire to improve the environment and

our need to increase domestic energy production and maintain a
strong economy. Unforutnately, the bill does not strike an
acceptable balance. Several examples will illustrate the
problems.

First, with respect to coal production, Interior Department
and the Federal Energy Administration have estimated that the
lost coal production in the first full year of the bill's
application will total between 40 and 162 million tons or

—— —

to % of the 685 million tons of coal production expeciéa“wa

in 1977  This range of estimated loss includes only those

;a
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provisions for which an estimate can be developed. It does
not include the potential impact of the many ambiguous‘provisions
of the bill for which estimates can not be developed or the
impact of delays that would be encountered while the proviéions
of the complex but vague __ page bill is tested in the courts.
Second, lost coal production means greéter oil impofts and
outflow of U'Si dollars and jobs. Even if only 50 million tons
of dost coal.production had: to be‘repiaced by fOreign«oil,’this
would mean another 215 million barrels of oil imports per year
and more than $2.3 billion in dollar outflows (and more than

10,000 jobs iost). Greater imports mean greater vulnerability
to another oil embargo.

Third, in addition to the national job losses associated

with dollar outflows, there would be job losses:=from coal
production’ cutbacks. These job losses would be particularly
severe in the Appalachian region which has been struggling
to improve its economic welfare without increased reliance
on Federal welfare programs.

Fourth, the bill would increase consumer costs, particularly
for electricity. In addition, to the higher costs of using
foreign oil instead of domestic coal, there would be added
costs 6f the bill that must be paid in consumer costs
or taxes, including the taxes on coal which will be about

$150 million annually, higher production and reclamation
costs in the'range of $160 to 210 million annually, and Fedégzié&oék
' (= b

and State Government costs of administering the bill of $9n 5
i)
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million a year. The higher cost of electricity will vary
from utility to utility depending upon the extent of reliance
on coal. 1In some cases, imported oil will cdst more than
times the current costs of coal to produce electricity.

Fifth, the bill is sharply inconsistent with our goals
of increasing domestic enerqgy production. We are running out
of domestic o0il and gas supplies. New energy sources are not
available‘soon enough to take up the siack and supply new
demands. We must increase coal to fill this gap. I have called.
for doubling coal production -- to 1.2 billion tons annually
by 1985. The Democratic Congressional leadership's'enefgy
program called for 1.37 billion tons annually by 1985, but this
bill would reduce coal production. Coal is the one abundant
eénergy source over which the United States has total control.
We should not impose unnecessary restrictions on the production

and use of that coal.

I favor action to protect the environment and reclaim land
disturbed by surface mining of coal and to prevent abuses that
have accompanied such surface mining in the past. We can achieve
those goals without imposing further restrains on our ability

to achieve energy independence, without imposing unnecessary
costs, creating unnecessary unemployment and without locking up
our domestic energy resources.

The need to veto this bill is eépecially disappointing because

of the extensive effort that has been made to obtain a bill

that would achieve a balance among our various objectives th?gﬁf?aﬂé(
Ly) -
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8

o

o/

is in the'Nation's best interests. Bills were proposed by tﬁé g
L

s

Ay

% 2 J
‘\M““ﬂ,/



Executive branch in 1971 and 1973. I proposed a new compromise
bill in February of this year. Hundreds of hours have been

spent in working with the Congress in an attempt to obtain a

balanced bill.

The action that I have had to take on this bill does not

resolve the issue of surface mining controls to mynsatisfaction
nor to the satisfaction of the Nation. We musf return to this
issue and find the right answers-~the best possible balance

among our various national objectives that are involved, including
environmental protection, energy, employment, consumer prices

and reduced dependence on foreign oil. Since the Executive

Branch and the Congress began work on this issue in 1971, there
have been fundamental changes in the circumstances that must be
taken into account, including new mining and reclamation practices,
improved state laws, regulations and enforcement activities, and
new objectives that must be balanced.In order that we may all

have a better basis for addressing this issue, I have today
directed the Chairman of the Energy Resources Council to

organize a thorough review of today's circumstances that

bear upon the need for surface mining legislation and to report
back to me with his findings and recommendations by September

30, 1975. That study will involve the participation of the
Environmental Protection Agency, the Council on Environmental
Quality, Departments of the Interior, Commerce and Agriculture,

™

the Federal Energy Administration and other agencies concerﬂ;é?i}\
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THE WHITE HOUSE

DECISION
WASHINGTON

MEMORANDUM FOR | THE PRESIDENT

FROM: JIM CANNON
SUBJECT: ~ STRIP MINING BILL

H.R. 25, the Surface Mining Control and Reclamation Act,
passed the Senate on May 5 by voice vote and the House on
May 7 by a vote of 293-115. .

This memorandum briefly describes the bill, compares it to
the one you proposed on February 6, identifies the impacts
on coal production and other economic considerations, lists
arguments for and against approval, and presents recommenda-

‘tions of your advisers as to signing or vetoing the bill.

See Tab A for Jim Lynn's enrolled bill memorandum which will
provide more detail on the bill and agency positions.

" The Bill

Briefly, thé prihcipal features of the bill: -

. Establish environmental protection and reclamatio

standards for surface mining activities. , ~

. Establish immediate Federal régulatory programs in
all States as an interim measure. C

. Ccall for State regulatory and enforcement activities,
with permanent Federal regulation and enforcement if
States do not act. :

. Places an excise tax of 15-35¢ on each ton of coal to
create a trust fund for use in reclaiming public and
privately owned abandoned mined lands, and paying other
facility and service costs in areas affected by energy
developrant. s

. Provides funds for State mining and mineral institutes.

Background

The Executive Branch proposed bills in 1971 and 194 2
establish environmental and reclamation standards oruw“/>j
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surface and subsurface mining of coal and other minerals;
The Congress passed a tough bill covering surface coal
mining in December 1974.

On February 6, 1975, you transmitted a new bill which
followed the wording of the vetoed bill except for eight
changes identified in your letter (Tab B) as critical
to overcome the problems that led to your veto and 19
other changes which were designed to reduce the coal
production losses and make the bill more workable.

Context for Current Objections

It is important to note that (a) your February 6. proposal

.represented a substantial compromise from earlier Adminis-—

tration positions, and (b) some of the objections to the
Enrolled Bill also apply, but with somewhat less force,
to the February 6 bill. For example, the February 6 bill:.

. would have created a Federal-State regulatory system.

. reflected the fact that the Executive Branch had given

- up after numerous attempts to obtain less rigorous
restrictions on steep slope mining and post-mining
uses. (Objections coming from Appalachian states are
directed toward these provisions.)

. would have involved coal production and job losses,
which ave zougylly estimated as follows ror the first -

full year:

| Million Tons . Jobs ‘
. Vetoed bill - . 48-186% 11-31,000
. Your bill - . 33-80 7-18,000
. Enrolled bill» - 40-162 - 9-36,000

*Recent Interior Revision

Enrolled Bill Compared to February 6 Compromise Bill

Tab C summarizes the progress made in the Enrolled Bill on
specific changes requested in your compromise position.

Briefly, the Ernrolled Bill makes changes in six of the
eight areas you identified as critical in your February
letter to Congress, including the narrowing of citizen
suits and eliminating special unemployment provisions.

However, the Enrolled Bill also creates three important new
problems, involving State control over Federal coal 1

restrictions on mining in alluvial valleys and a chagde 1ﬁ3>\
water rights. S
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Arguments in Favor of the Enrolled Bill

- It is an environmentally sound solution to the problem
of strip mining. Furthermore, it will reclaim the
acres of abandoned lands that now exist and help
reduce water pollution.

- A reasonable compromise between the position you took
when you vetoed last year's bill and the position of
the bill's sponsors. This argqument is especially
persuasive because you are clearly on record as
supporting an environmentally sound strip mining -
bill as long as it does not unnecessarily impact
your energy independence goals. R

- Your Administration is beginning to develop a negative"
environmental record due to your previous pocket-veto -
of the strip mine bill, your proposed Clean Air Act
Amendments in connection with your Energy Independence
Act, your decision not to propose a land use bill this
year and your nomination of Governor Hathaway.

For additional arguments in favor, see memorandum from
Russ Train at Tab D. : .

Arguments Against the Enrolled Bill

. This is a badly drafted bill which goes way beyond
its laudable environmental goals and creates an
unnecessary Federal and State requlatory system and
bureaucracy, and because of ambiguities, it will ,
invite years of litigation thus unnecessarily con-~
'straining coal production. ' L '

- The February 6 compromise was a good faith attempt -
to get a bill which assumed that Congress would act
on an energy plan that would move us significantly
toward energy independence. There has been no
meaningful action on such a plan.

. It will cause unnecessary loss of coal production
and jobs, increase oil imports, dollar outflow, and
electric: rates. (Details at Tab E). :

— Coal Production Losses. Interior and FEA estimate
losses between 40 to 162 million tons (6 to 24%
of expected 1977 production of 685 million tons).
This does not include losses for reasons which
cannot be quantified, such as court'challenges and
surface owner rights. The range cannot be narrowed
because of ambiguities in the bill.

Production losses are particularly importawg ecadge
(2) correct estimates for 1977 are alreadyigunninggi



65 million tons below the 750 million ton forecast
for Project Independence planning, and (b) 48 million
tons of additional coal is needed to convert utilities
from oil and natural gas.

~ 0il Imports. Production losses will likely result
in an increase in oil imports of between 139 and
559 million barrels in 1977 involving dollar out-
flows from $1.5 to 6.1 bllllon.

- Job Losses. Interlor and FEA have estimated that
direct and indirect job losses will range between
11,000 and 36,000. These will be partially offset
by lower productivity due to tighter restrictions.
and after some years, expanded underground mining.

~ Consumer Prices. In addition to the impact of using °
higher priced oil, price and tax increases include:
excise taxes of about $150 million a year; higher

- strip mining production costs of about $175 million
.a year and about $90 million for Federal and State
government implementation.

. States have already taken effective action, therefore
all that is required at the Federal level is assistance

- with reclamation funding. Eleven of the twelve leading
surface mining states -- which account for about 87%
of 1973 surface coal mining in the Nation -- now have
their own surface mining laws. Since 1971, when Federal
legislation began to be considered, 21 states --
including eleven of the twelve leading surface coal
producers -- have enacted or strengthened their surface
mining laws. In addition, a survey conducted by CEQ
indicates that most leading coal producing states have
tightened up their regulations and increased their

© requlatory staffs. However, except for Montana, the -
programs are not as rigorous as H.R. 25 would require.
Concerns for the environment do not depend solely on .
Federal legislation.

Legislativé Qutlook
Last day for your action on the Enrolled Bill is May 20.

Max Friedersdorf and Jack Marsh believe that you could

possibly sustain a veto in the House. According to Max,
the situation has recently improved and the latest whip
check and GOP leadership analysis shows that there is a
50-50 chance of sustaining. AR EY:
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- RECOMMENDATIONS

The following recommend that you sign H.R. 25:

Russ Train Strongly recommends that you sign;
. ' ' good compromise - close to your
February 6 proposal; no job losses -
or adverse impact on coal production.

Department of Although the bill has serious'defects,
the Interijior in balance, you should sign because
: ‘some legislation is desirable.

Russ Peterson :
Department of Commerce
Department of the Army
Tennessee Valley Authority

The following recomﬁend that you veto H.R. 25:

Bob Hartmann Key veto message to lack of progress
in Congress on energy proposals.

Max Friedersdorf Our Congressional supporters are in
‘ : ‘ favor of veto. This is a bad bill and
A a veto is consistent with your position
b last year. '

Frank Zarb Unacceptable production losses which
r will have to be made up, in the near-
- term, by increasing oil imports.

Jim Lynn - - Veto unless the Congressional Leader-—
' ship publicly commits itself to support
amendments if the Act works badly. :

Phil Buchen
Jack Marsh
Jim Cannon
Bill Simon
Bill Seidman

Alan Greenspan ' N preﬁo
Federal Power Commission R
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DECISION

Sign H.R. 25 and prepare appropriate message
(see draft attached to enrolled bill memo)

" Veto H.R. 25 and prepare appropriate message -
' (see draft at Tab F)

Set up meeting with me and key advisers

",
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EXECUTIVE OFFICE OF THE PREZSIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

MAY 153975

MEMORANDUM FOR THE PRISIDENT
Subject: Enrolled Bill H.R. 25 - The Surface Mining Control

and Reclamation Act of 1975
Sponsor - Rep. Udall (D) Arizona and 24 others

Last Day for Action

May 20, 1975 - Tuesday

Purpose

Establishes a Federal-State system of regulation of surface
coal mining operations including reclamation, and provides

for the acguisition and reclamation of abandoned minec

Agency Recommendations

Office of Management and Budget Disapproval (unless
- leadership commits

itself to support

amendments if the

Act works badly)

Federal Energy Administration ‘ Disapproval {InZczmaliy)
Federal Power Commission Disapproval
Department of the Treasury Disapproval
Department of the Interior Approval
Department of Commerce Approval
Department of Agriculture ) Approval

Council on Environmental Quality Approval
Environmental Protection Agency Approval

Tennessee Valley Authority Approval
Department of the Army Defers to 'Interior
Department of Justice Defers to other

agencies



Discussion

The Executive Branch submitted to both the 92nd and 93rd
Congresses legislation that would have established reasonable
and effective reclamation and environmental protection
requirements for mining activities. The Administration
worked with the Congress to produce a bill that strikes a
reasonabla balance patween reclamation and environmental
protection objectives, and the need to increase domestic

coal production. These efforts in the 93rd Congress failed

to produce an acceptable bill.

On December 30, 1974, you pocket-vetoed S. 425, the Surface
Mining Control and Reclamation Act of 1974. The principal
grounds for the veto were that the bill did not strike

a reasonable balance and, therefore, would have had an
unacceptably adverse impact on our coal production. The
potentially large loss of coal production would have unduly
impaired our ability to use the one major source of enerqgy
over which the United States has total control, restricted
our choices on energy policy, and increased our reliance

on foreign oil. 1In addition, the bill would have produced
excessive Federal expenditures and an inflationary impact
on the economy. It also contained numerous other deficioncics.

(5ee wrab A for the enrolled bill memorandum and Memorandum
of Disapproval, S. 425.)

On February 6, 1975, you proposed a compromise coal surface
mining bill which followed the basic framework of the vetoed
legislation changed only (a) to overcome eight critical
objections which you identified as the key elements in your
veto, (b) to reduce further the potential for unnecessary
production losses, and (c) to make the legislation more
effective and workable (see Tab B). In transmitting the
bill, you reiterated that your energy program contemplates
the doubling of our Nation's coal production by 1935 and
that this will require the opening of 250 major new coal
mines, the majority of which must be surface mines.

The enrolled bill would establish Federal standards for
the environmental protection and reclamation of surface
coal mining operations. Briefly, the bill:

—-- covers all coal surface mining operations and surface
effects of underground coal mining;

Pl
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—-— establishes minimum nationwide enviroanmental and
reclamation standards;

-~ establishes mAedlatcly a Federal regulatory program
in all States during the interim period (up to 30

months) ;
—— calls for esventuval State ragulaticn and =niorcement
with Federal adﬂlnlSLrathW when States fail +to act;

~-—- requires each mining operation to (a) have a mining
paermit before w1nlng can procead and (b) comply strlctly
with the provisions of the permit throughout the
mining and reclamation process;

-—- creates a reclamation program for previcusly mined
lands abandonad without reclamation, and finances
infrastructure costs in areas affected by coal
development. The program would be financed from a
Federal fund whose income would be derived from an
excise tax of 15-35¢ on each ton of coal mined; and

-- creates a new 50-50 matching Federal grant program
for State mining and mineral institutes.

Federal outlays under the bill are estimated at $25 million
in fiscal year 1976 and $51 million in 1977, while receipts,
mainly from the excise tax, are estimated at $80 million
and $150 million in those two years. Federal personnel
requirements are estimated to be 600 in 1976 and 1,000

in 1977.

As the conference committee notes in its report on H.R. 25,
the enrolled bill satisfactorily deals with six of the eight
objections which you identified as critical in your February
letter to the Congress. WNine out of nineteen other important
changes that you had requested have also bzen made. Tab C

sumnmarizes the changes in H.R. 25 compared to your compromise
bill.




Difficult guestions of interpretation of certain provisions
of the enrolled bill, however, create three significant
new problems:

H.R. 25 would allow the States to establish perform-
scz2 standards which are more stringent that rederal
standards and provides that such State standards
must apply to all lands in the State, including
Federal lands. Although Senate floor debate indicates
that this provision can be construed to permit States
to ban surface coal mining on Federal lands, House
floor debate indicates that such a result is not
intended. The conference report is silent on this
issue.

H.R. 25 could substantially limit western mining
operations in alluvial valley floors. As noted
below, this provision is largely responsible for

the extremely wide range of possible coal produc-
tion losses under the bill, and it could also lockup
major coal reserves in the West. ’

H.R. 25 requires mine operators to replace vater

used for agricultural or other activities in cases
where it is adversely affected or interrupted as a
result of mining. Although the conference report uses -
the word "compensation”, suggesting the possibility

of monetary compensation in lieu of replacement

in kind, this interpretation is doubtful. This
provision could result in effectively banning mining
in parts of the West. : '
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COAL PRODUCTION LOSSES

(1st full year of implementation -- millions of tons/year)
w : 'Adminiétration
S.425 (Vetoed) Billx H.R.25%
Small mines 22— 52 15-30 » 22— 52

Steep slopes,
siltation and

acquifer provisions 15- 68 A - 7-38 ' 7- 44

Alluvial valley floor . '

provisions 11~ 66%% S 11-12 11- 66
TOTAL LOSS 48~186%* ~ 33-80 40~162

Percent of expected
CY 1977 production )
(685 million tons) _ - 7% to 27% 5% to 12% 6% to 24%

*

Tab D sets ount Tnterior's assnmptions wnderlying +the Aecignatad

production loss estimates.

** Interior has recently advised OMB that its December 1974 esti-
mate for alluvial valley floor coal production losses of 11-21
million tons/year under S. 425 was too low. It should have had
an upper range of 66 million tons -- the above table has been

rev15°d to correct this error.

As these coal production loss data clearly indicate, the

alluvial valley loss component is critical to an assessment

of total losses. Interior's high estimate of loss assumes
a total ban on surface mining in western alluvial valleys.
Yet, on this point, the conference report states:

“"The House bill contained an outright ban of
surface mining on alluvial valley floors west
of the one hundredth meridian west longitude.
The Senate amendment specified that a permit OF
portion thereof should not be approved if the
proposed mining operation would have a substantial
adverse effect on crop lands or hay lands over-—
lying alluvial valley floors where such crop lands
or hay lands are significant to ranching and e
farming operations. k




"The. conferees resolved these differences in
virtually the same way as resolved in $.425.
The Conference Report stipulates that part or
all of the mining operation is to be denied if
it would have a substantial adverse effect on
alluvial valley floors where farming can be
.practiced in the form of irrigated or naturally
subirrigated hav meadows or other crop lands
where such alluvial valley floors are signifi-
cant to the practice of farming or ranching
operatiocns. The resolution also stipulated
that this provision covered potential farming
or ranching operations if those operations
were significant and economically feasible.
‘Undeveloped range lands are excluded in each
instance.

"There has been considerable discussion on
the potential geographical extent of this
provision. For example, estimates have
ranged up to nearly 50 percent, of the land
over the strippable coal in the Powder River
Basin being included under this provision.
The conferees strongly disagree with such
interpretations noting that specific inves-
tigations of representative portions of the
Powder River Basin in the Gillette area,
indicate that only 5,percent or so of the
lands containing strippable coal deposits
appeared to be alluvial valley floors. It
should also be noted that the Department

of the Interior advised the conferees that
97 percent of the agricultural land in the
Powder River Basin is undeveloped range land,
and therefore excluded irom the application
of this provision." ‘

If operating experience produces a loss near the lower end

of the range, the bill's total impact could be well within
the range of the Administration bill. On the other hand,

if the higher end of the range is realized, then an unaccept-
able loss could result. The enrolled bill is replete with
ambiguous or difficult-to-define terms and in using: the coal
production loss estimates, it is essential to recognize

the large uncertainties in them.



Arguments in Favor of Veto

1. Because coal currently is the only major energy source
over which the United States has total control, we should
not unduly impalr our ablllty to use it. The loss of
51gn1f1cadt coal procuculon would be inconsistent with

the Administration's objective of doubling coal production
by 1935 as par:t of our energy independenca goal. The risk
of experienciang large production lcsses should not be taken.
The United States must import foreign oil to replace domestic
coal that is not produced. At the high end of estimated
production loss, this could mean additional oil lmports of
at least 550 million barrels in the first full year of

the bill's implementation. The net oil replacement cost
could be as much as $3.7 billion at the current prices of
foreign oil and domestic coaT

2. The econonic consequences of such a production loss
and higher oil imports could be severe:

—— Utility fuel costs could increase as much as 18%.

- Unemoloyment could increase by 36,000 in the coal
' fields and in industries that could not obtain
replacement fuel sourcec

- o - - .

-- Small mine operators could be put out of business.

-~ Additional pressure:rwould be brought on the dollar in
international markets because of outflows of as much
as $6.1 billion for the higher level of oil imports.

—— Higher costs of fuel, strip mining, reclamation,
and Federal and State admlnlstratlon could impair
economlc recovery.

3. In the future, a significant amount of our national
coal reserves would be locked up because of restrictions
on surface mining in alluvial valleys and national forests.
In the "worst case" situation, this could amount to over
half of total reserves potentially mineable by surface
methods.
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4. An elaborate Federal-State regulatory system would be
created, requiring substantial numbers of Federal personnel
and containing the possibility of a Federal takeover of

the regulation of strip mining and reclamation in the event
of a State's failure to develop and carry out a program
meebing the bill's standards.

5. A State could exercise control over mining of federally
owned coal on Federal lands. Under one interpretation of
the bill, a State could ban such mining.

6. Federal legislation may be unnecessary, because during
the past four years all major coal producing States have
enacted new laws on strip mining or strengthened existing
laws. In most cases State legislation now appears adequate.
Although in some cases enforcement has been lax, it may be
too early to reach a final judgment because many State

laws were recently enacted. If a veto is sustained, it
appears likely that there will be a period of a year or
more to re-evaluate the situation before new legislation

is considered by the Congress. '

7. Because of the ambiguities in H.R. 25 and the extensive
iitigyation thal would result, ilanly coal companies believe
that no Federal legislation would give greater certainty
to their preduction in the short run than would the bill.

8. In addition to the arqguments noted above, the enrolled
bill contains other significant objections, but not identified
as critical in your February letter: (a) surface owners
would have the right to veto mining of federally owned

coal, or could realize a substantial windfall; and (b) the
Abandoned Mine Reclamation Fund would provide grants to
reclaim private lands and finance local public facilities
and related costs incurred because of coal development in
the area; i.e., an impact aid program. (In limiting the

use of the fund to areas directly affected by coal mining
but permitting its use for a wide variety of purposes, this
bill could influence future congressional action on the

use of revenues from leasing on the Cuter Continental Shelf.)



Arguments in Favoxr of Approval

1. The enrolled bill is landmark environmental legislation
establishing minimum Federal reclamation standards, eliminating
damaging strip mining practices, and providing for reclama-
tion of abandoned strip mined lands. Although the major

coal producing States have enacted new or strengthened laws,
thelr guality is uneven and acequate enforcement is at best
doubtful.

2. Estimates of ccal production loss that might result

from the bill are highly uncertain and speculative. The
range cof possible loss is so wide as to cast substantial
doubt on their public defensibility. The high end of the
range (162 million tons in the first full year of imple-
mentation) is clearly a "worst case" situation which assumes
that all the bill's ambiguities will be resolved in a manner
that maximizes restraints on production. Statements by

the bill's proponents and in the conference report support

a more reasonable interpretation of the bill's potential
restrictions on production than does a "worst case" analysis.
The lower end of the range of estimated loss (40 million
tons) is well within the range of loss estimated for the
Administration's compromise legislative proposal (33-80
million tons).

3. Peak production loss would probably occur in the first
full year of implementation. Once the bill's ambiguities
are overcome by regulation and litigation, the industry will
have environmental groundrules and standards governing its
operations, thereby providing a.certain basis for future
expansion of production to meet market demand.

4. The Congress gave extensive consideration to Administra-
tion proposed changes to the bill vetoed last December.

Six of the Administration's eight critical objections are
satisfactorily dealt with in H.R. 25, and a number of other
recomnended improvements were adopted. Although the enrolled
bill still contains deficiencies, it is probably the best
legislation on strip mining obtainable from this Congress.

If unacceptably large coal production losses should result —-—
and this is highly uncertain -- the Administration could

seek corrective legislation. Senator Jackson has publicly

agreed to work swiftly to resolve such problems if they
arise.
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5. A veto would bz portrayed by the bill's supporters as
an anti-environment move by an Administration unwilling to
accept a serious effort by the Congress to compromise and
to achieve a reasonable trade-off between energy and
environmental objectives.

ther Consideratiocns

Opinion is Gividag as to wheather a vsto can be sustained
in the House, but there is no doubt that it would be over-
ridden in the Senate: :

-~ The Senate passed 'S. 7 by 84-13 and the conference
report on H.R. 25 by a voice vote.

—-- The House passed H.R. 25 by 333-86 and the conference

’ report by 293-115. The negative votes on the conference
report were 22 short of the 137 necessary to sustain
a veto. If the entire House votes, 146 votes would
be needed.

OMB Recommendation

On the merits (coal production losses, impact on federalism,
legal ambiguities), this bill should be vetoed. The bill falls
short ot the kind of legislation we would write, iif we were
beginning anew.

However:

-- The proposals submitted to the Congress in February -
by the Administration did not insist upon certain
deletions or changes in provisions that contribute

to production losses and deal inappropriately with
the roles of the Federal Government and the States.

~- The major ambiguities in the language and legislative
history of the bill make highly uncertain the real,
guantifiable impact of the bill.

-- The bill's potential impact on production is extremely
.difficult to attribute specifically to the failure of
Congdress to make recommended changes in the earlier
vetoed bill. -

-- There is a very significant possibility that a veto
would be overridden.
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oMB, therefore, recommends that:

I. You meet with the congressional leadership that
produced the bill, to:

A. Share with them your concerns about the bill.

B. Indicate your willingness to sign the bill if,
and only if, (1) they will agree to support
modification of the law if, as it is imple-
mented, your concerns are realized, and
(2) they are prepared to state their agree-
ment publicly.

II. You veto the bill if the congressional leaders
refuse this approach.

In accord with our recommendation, we have prepared, for your
consideration, both a draft veto message and a draft signing
statement. The signing statement notes your intent to seeX
corrective legislation from the Congress should significant
coal production losses develop as a result of the bill.

b

!

/ James T. Lynn

Director

Enclosures

































































