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The second recommendation involves the consideration of several matters.

My first concern is whether any review of the Clemency Discharge is
proper unless it has been permitted by the President. Specifically, is

the Clemency Discharge such an integral part of the President's act of
clemency that no extra presidential review is proper unless the President
has permitted it? Although there is no clear answer to this issue, itis
my opinion that the President could avoid any invasion of his constitutional
authority by either directing automatic review (as the Board suggests) or
permitting review upon application by the serviceman.

Second, automatic review of all of the Board's cases by the military
department review boards is undesirable because these boards already
have a backlog of cases and such a directive would only cause greater
congestion. Also, automatic review would create a significant inequity
within the earned reentry program because no automatic review is
contemplated for those servicemen who were processed by the Depart-
ment of Defense.

Third, regardless of whether automatic review is directed or merely
permitted, it is my understanding that a pardon does not expunge the
record of a serviceman's offenses. Therefore the military department
review boards are not precluded from considering the full record. In
your memorandum, you indicated that the review boards were precluded
from considering these offenses.

Because of these considerations, I suggest an alternate approach to
automatic review.

First, I propose that the President notify the Secretary of Defense that
the issuance of a Clemency Discharge under the earned reentry program
shall not preclude review by the military department records review
boards.

Second, I recommend that the appropriate military department should
inform each serviceman at the time he is issued a Clemency Discharge
of his right to apply for further review to these boards. Each service-
man should be provided forms to facilitate such application.

to discuss these matters.


















THE WHITE HOUSE

WASHINGTON

February 27, 1975

MEMORANDUM FOR: Philip W. Buchen
FROM: Jay T. French O:-\
SUBJECT: Clemency Board Proposals

You will recall that the Board proposed three actions:

(a) That the Board be permitted to recommend the issuance of
honorable discharges

(b) That the President indicateg{ that the legal effect of his pardon
(in military cases) is to preclude consideration by Military
Department review boards of the actions which underly the
convictions

{(c) A second extension for two months

Also, the President expressed (orally to Jack Marsh) his interest in dis-
cussing whether the Board should conclude its consideration of cases as soon
as possible in order to avoid the need for congressional appropriations.

A meeting was held with the President on February 25, 1975, to discuss
these points. Paul O'Neill, Jack Marsh and I were present.

Chairman Goodell submitted Tab A and Jack Marsh and Counsel's Office
submitted the materials in Tab B.

The several papers which were presented to the President concerning
funding, are attached in Tab C.

The President made no decisions at the meeting. However, I understand
he is leaning toward an extension for the Board alone.

The President lay to rest one point: funding of the Board. He indicated to
Chairman Goodell that he did not want to go to the Hill for a congressional
authorization and appropriation for the Board. OMB, in light of that state-
ment is preparing a plan by which the Board will be able to conclude cqn-;

sideration of cases by September 15, 1975, _;‘_,J ‘;
™ z
Enclosures \";‘, - )
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PRESIDENTIAL CLEMENCY BOARD
THE WHITE HOUSE

WASHINGTON
February 24, 1975 ACTION

MEMORANDUM FOR THE PRESIDENT
FROM: CHARLES E. GOODELL

SUBJECT: Three Decisions on Your Clemency Program

This memorandum forwards, on behalf of a unanimous Presidential
Clemency Board, three recommendations for decision by you. Each

issue has been discussed with Jack Marsh, Martin Hoffmann, and
representatives of the Justice Department and of the White House Counsel's
office in a meeting last Thursday afternoon. The questions for decision,
your options, and the positions of the pai'ties involved are presented

below,

I. Should you issue military discharges '"under honorable conditions, "
upon recommendation by the Presidential Clemency Board, to ex=
servicemen whom the Board believes to be particularly meritorious?

BACKGROUND

The Clemency Board has, in its review of applications before it,
discovered that some of the veterans seeking upgrading of bad discharges
had meritorious Vietnam combat experience. The Board recommends
that you order General Discharges for these cases.,

Since your Counsel believes that such an order requires amendment of

the Executive Order which created the Board, the Board further recommends
that you direct that the Executive Order be amended to specify that the

Board may, in exceptional cases, recommend that you order a discharge
under honorable conditions."

DISCUSSION

Jack Marsh, Martin Hoffmann, and I agree that you have a political
decision to make: If you choose to follow the Clemency Board's

recommendation, should you openly and publicly grant better pfb,qa
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111, Should you extend the Presidential Clemency Board's application
deadline for two months?

BACKGROUND

Since the Board began its information program, its applications have
risen from 850 in early January to 8, 000 by mid-February, The surge
in applications has continued unabated after January 31, at a constant
rate of nearly 1,500 per week. Board members traveling the country,
the reaction of the media, and the letters we receive all make it un-
questionably clear that the public is just now learning that exiled draft
evaders and deserters are not the only people eligible for clemency.
Until this week, many veterans' groups did not even realize that Vietnam
veterans with later AWOL discharges could apply.

The Board recommends that you extend its phase of the program an
additional two months, and the Departments of Justice and Defense

recommend that their phases of the program not be extended.

DISCUSSION

Pursuant to your order, the Department of Defense mailed over 20,000
notices to eligible veterans about a week ago. Many responses from this
notice will not come in until after the March 1 deadline, Defense has
indicated that they cannot reach the other 90, 000 eligible veterans by
mail, and we therefore need increased time to get the word to them
through local media and grass-roots veterans counseling groups.

Should you approve the Board's recommendation on upgraded discharges

" in exceptionally meritorious cases, you should allow time for the media

to make this decision known to potential applicants before the program ends.
Moreover, the several hundred grass-roots veterans' counseling groups
have indicated that they will help spread the word on your decision if

they have the time. Veterans with meritorious Vietnam service should
have the opportunity to respond to the decision you make.

Terminating the program and announcing the upgradings thereafter,
without giving Vietnam veterans a chance to accept your offer of clemency,
will be subject to serious criticism from the public and from veterans
groups. '

LFOp
Whatever your decision on deadline extension, it should be annout@ ¢
before March 1, fof

a
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OPTIONS
 (a) Extend the application deadline for two months for the
Clemency Board only. '
(b) Extend the application deadline for all phases of the program.

(c) Announce that there will be no extension beyond March 1, 1975,
DECISION: (a) (b)

()

Attachment
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THE WHITE HOUSE

WASHINGTON

February 24, 1975

MEMORANDUM FOR: - JOHN O. MARSH, JR.

FROM: JAY T. FRENCH
SUBJECT: Recommendations of Presidential

Clemency Board

ISSUE A - Recommendation that the Board be permitted to
recommend the issuance of honorable discharges

V/ig/geritorious cases. ,
1. (a) The problem that the Board wants to have

expanded authority to correct is a larger
and different problem than that problem
which the Board and the program were
designed to correct.

(b) Each Military Department has existing
civilian and military records review
boards which are capable of rectifying
any wrongs in these cases.

"f;;/ This action is a significant departure
from the program. :

‘“’TES//Counsel takes no position on the merits
but points out that the Secretary of the
Army does not believe these cases are
meritorious.

2, ~f{51//;;ite'ﬁouse Counsel and Justice believe
» that the Executive Order establishing
the Clemency Board would have to be
amended. See Section 3 of the Executive

\‘/ozder. -
b) Justice points out that such authority

was considered and rejected by those who
drafted the original documents of the
program. .
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3..L/1§3 The Board wants to publicize the fact
of this expanded authority, if you
concur. We believe this is unwise
politically.

L/}bf//Also, these five (5) cases were
selected from the first 60 cases.

It is estimated, by the Board, that
it may deal with 6,000 military cases;
therefore 500 cases would ultimately
be given honorable discharges. This
is a significant broadening of the
Board's authority.

L;/Jﬁﬂ//lf honorable discharges are issued
under the program, the recipients
will be able to obtaln veterans
benefits. ation of this fact

M" the public.

Also, it will appear that you are

enticing applicants.

(d) Another extension may be required
merely to allow time for the board
to inform servicemen of this new
authority.

ISSUE B - Extension of the Clemency Board's Application Date

1, The first extension really aided the Clemency

‘ Board because there was no great increase in
Defense's or Justice's applications after the
first extension. Another extension, however,
is simply not necessary for the Board. It
began its information campaign in mid January
and we believé by March lst that ample time

has been allowed. 1M~QAMJIG; U. ’PAAAAMM'V“ -

2, Existing clemency avenues remain available at
the Department of Justice after the program
concludes.
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ISSUE C - What legal effect should be given to the pardon
for the purpose of further review of cases by
the Defense Department review boards.

1, (a)

(b)

(c)

The White House Counsel agrees with the
Clemency Board that further review of
military cases, which have been processed
by the Board, should be permitted by ex-
isting review boards at Defense.

However, these review boards should consider

" the entire record of the serviceman. If the

pardon "wipes out" the offenses of unauthorized
absence, then the boards at Defense will have
to upgrade the Clemency Discharge (which you
have just given) to an honorable discharge
which will allow veterans benefits in about

30% of the cases.

The Board's request is that you permit
"boot strapping" by which 30% of those
servicemen who apply to the Board use
your pardon to get the Clemency Discharge
changed to an honorable one. This defeats
the purpose of your program.
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APPLICANTS
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%(1, 000 estimated applications
in unopened mail)



Clemency Board

Department of Defense

»

Department of Justice

Total
Eligible

Total Applicants e
(February 24, 1975)

130, 000

(85,000 Undesirable Discharges
45,000 All Others)

9, 600 (includes 1,000 estimated
applications in unopened
mail)

12, 500

4,700

4,400

445
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Estimated Cost: $95,000 + (Extra detailees may involve
additional overhead.)

Sources: Unanticipated personnel needs fund.

Alternative B: (Completion by December 31, 1975)

Assumptions:
(1) Same as A above (10,500 to_12,000 cases).

(2) The Board partlally revises its current procedures of
reviewing cases. .

(3) One hundred and five (105) additional paid staff are
provided (70 professionals and 35 secretarial/clerical).

(4) One new Board member is named.

(5) Board member-days per month are increased to 55, and case
review is increased to 1100 cases per month by April 1.

Estimated Cost: $1,365,000
Sources: $95,000 for the remainder of FY 1975 from
unanticipated personnel needs fund, plus

$1,270,000 from Congress for FY 1976.

Alternative C: (Completion by September 30, 1975)

Assumptions:
(1) Same as A above (10,500 to 12,000 cases).
(2) Same as B above (partial revision of current Board procedures).

(3) One hundred-eighty (180) additional paid staff are provided
(120 professionals and 60 clerical).

(4) Five additional Board members are named.

(5) Board member-days per month are increased to 90, and case
review is increased to 1800 per month by April 1.

Estimated Cost: $170,000
. SRR

. Sources: : Unanticipated personnel needs fund. (Techn&cally,

counsel says that unanticipated reserve funds cannot be obllgated ‘beyond 13

June 30; however, this alternative anticipates completion by June 30 with

spillover of three months). kS h3/

s









THE WHITE HOUSE

WASHINGTON

March 25, 1975

MEMORANDUM TO: PHILIP W, BUG
FROM: JAY T. FRENC “1

SUBJECT: ATTACHED MEMO FROM JACK MARSH
CONCERNING THE CLEMENCY PROGRAM

The question is whether you believe Defense should informally review
military cases which the Clemency Board determines are worthy of
honorable discharges even though the President has decided not to
expand the authority of the Board to issue honorable discharges.

Several weeks ago you may recall discussing this subject with me

after you had held a conversation with Chairman Goodell who requested
another meeting with the President on this subject, At that time you
asked me to discuss this informal approach with Jack Marsh. If he
agreed with this approach you wanted him to call Martin Hoffman.
Apparently he believes you should make the call.

I believe Defense should be more responsive in this instance. There
are existing mechanisms at Defense for review of meritorious cases
and undoubtedly in a few of these cases an honorable discharge would
be appropriate.

































