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October 14. 1975 

MEMORANDUM FOR: JAMES CONNOR 

FROM: RODERICK HILLS 

Phil h&e asked that 1 atay on top of the 801 matter 

with regard to the publication of the Salpan dedaion. 

For your reading lntereet 1 am attaehlog eome 

papera wbleb I recently gave PhU on Section 801. 

Until he hae a chance to diaeet and make hie own 

dectaiotae, 1 do not think they eboW.d be etaf!ed,. but 

1 did think you should know the extent o£ the work 

we have done with reepeet to 801. 

·~ 

·~ 

Digitized from Box 2 of the Philip Buchen Files at the Gerald R. Ford Presidential Library
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October 15, 1975 

MEMORANDUM FOR: PHI.LIP BUCHEN 

FR OM: RODERICK HI.LLS 

The attached memorandum from Jon Rose provides a good d iscussion o£ the role of the Antitrust Division i.n Section 801 matters. It also provid es a useful criteria for resolving the ultimate issues in the White House as to the President's Section 801 authority. 

I suggest that many of the thoughts be incorporated in t he memorandum that Dudley has prepared on Section 801 a nd that it be staffed at an early date for presentation to the President. 

cc : Dudley Chapman 
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Octobe r 15 , 1975 

M EMORANDUM FOR: PHILIP BUCHEN 

FR OM: RODERICK HILLS 

The attached memorandum from Jon Rose provides a good discussion of the role of the Antitrust Division in Section 801 matters. It also ·provides a useful c riteria for resolving the ultimate issues in the White House as to the President's Section 801 authority. 
I s uggest that many of the thoughts be incorporated in the memorandum that Dudley has prepared on Section 801 and that it be staffed at an early date for presentation to t he President. 

c c: Dudley Chapman 

<£ 

... ~-



• 

... ~-... ~,. 

~~~ 
-~ ·<"'! ;.._ ... ~~ -_f't •. 
"'::_; 

.'dT.ED ~T.\TE :S DEl) U{T~d.S:\ r 0 JL;,Tlf..E 

" \ ""-11 } ' • J • , • i ~ 

•::>t' til the 

• ~ .. :1 l;JJ Jc .. HcoJ 

:l.'"hi -~-·: .. ('" · ·) ~.:ltl.AiJ _}QJ :"illlllh"l' Oc~8oe~ ~~, lJ75 

·-:-:.-·::--_ 

2lEiY!OR&' mUM FOR: 

?R0::-1: 

SUCJSCT:: 

Roderick M. 2ills 
Counsel to t~e President 
- 'l c ;=(Jr.~ ;-, ' . ..J ana "C.nan ~ .:..... , _..,..._ct: 1 :ng 
Deputy Ass is · _nt.· Attorney Genera l 
Antitrust D~ision 

?residential ?.e·view of CA3 Proposed 
Orde~s Suspendi~g Inter~ational Fares 

On October 8, 1975, you raised several questions con­cerning our recommendation tbat ~~e President disapprove a proposed CAB order suspenaing certain tariffs of Korean Air Lines. It is the purpose of tnis ma~orru1d~m to elaborate on the reasons for our recommending Presidential. disapproval of that OLder. 

vqe h ave .oointed out in several ma~or~~da concerning proposed Board--- suspensi-on · -orders ~"-r;t-~t:!'lat·-· th~Pede.r.:....a-.1 A.:viati.on Act does not authorize the Board to suspend a decreased rate under Section l002(j) of the Act merely because it disagrees wi th the fi ling carrier's calculation of its costs. RatherJ subsection (F) of Section l002(j) mandates t~at the Board take into consideration in exe~cising its auGiority to suspend international rates the is sue of "~-;hetner such rates \vill oe predatory or tend to mono9olize cohlpetition a~ong air carriers and fo.r2ign air carriers in foreign air transportation.n 

___ .-.. ...... 

~'lnile there are other factors included ~.-rithin Section 1002 (j) of the :\ct ~11ic:h the Board is resuired to consi.de2:. in detex-­-:-1-i n~ng- T.Yh e"-n· -.,.-r:·,·+o suc:oe""'ri- _a · r=-+-o --:r-~o . lcirr~-la.:--t--.Te -;.... i ~-'-o..-..z 
~~- · ..J.. ~T .. "- ..__~ - "- -- _ ..L-.'-"- . . ---L - ~.:"'~_.. '-';:;--~ · \--V - ~~-:-:"~ ..r_ ;_; _ - ::-.-:.=.:_- s;.,---ounc.; ng:"'~_.ffo .,.'Cc:k--ls-+ ~e-2. ..... + ~n. -o~ ·;..::;;..._c-..;,c::~i..c.., {.'?~ .: ::ld~ r.;::;~~- - .~ --~:~~~-=~c:~· -.-~-~~-~~ .,~..:_ - _-:~-~~--~i~ --~~-~~~---~~;.:?~~-~ -.. ~~2-::~:;; _?-i_·'!-· ~:- _ =- ~~~~·-~----~~;:;~- ~ -~.:=~~~;~- ~-~~;:..~~~:;:.;....·.~ , , ....... :t.a:t::: ... :;:..__. w""'-ii:>i'i±rrc-"""ua..- -..,'"'---""F',:t.:!l'e:- ~'-- "-~ ::.a:- ,..e.- ~~e:.- ~=-..... . arr.....n. ......... ..-.. ~-,-~"';_'-' -· _._ ·~-:.;::;-:-.o. --- - ._ ... ,...- ...... ~- ~-.; ~.:- -~- ~-~ ~--·· _,.~_- __ -.,_,..~.o:7:':".-T"·~-·- ~;.._:.:- .... ~ ~ .....;..: -~ =':-.-- ·--- - :.. ,_ ..... _!- ~:-- - - -~:::-~ ..,.- .... _,..;.: • ...--

<""·'"'".,_. , :.-~· -::o--=-a-:rsa??Tove PreC1a£orv ~or ·c"'rr;.QrioE;olistic--· :ra-Ees only. ~ ~Teither- . 
~he Act nor its legislative history indicates tha# the C~ ;.Ja s given a mandate to disapprove low fares for th'e. pu_-rpose of guarant2eing a carrier a certain rate of return o~ ~certain leve .:!. of y'ie ld. Ho_wever , that is _t..'ie <;oal which t.lle . Board_ _ . 

~ .J (" l/ E.g. , r-lemorandlliu from Thomas E. Kauper _to Antonl.:fh Scalifj§-1, dated. January 29, l975J re Proposed CF~ Order Suspending 7/ Day Summer GIT Transatlantic Fare Proposal of Transportes Aereos Portugueses. ' ~ 
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-V~r~~aless s 2~s ou~ ~or ~~S= - ~ ~~ ~ ~spc~tilOn or~er ~£cer J1spens ion or~er i~cludi~g t~e or~er here ~nder review. 
:o~~rary LO ~•hat the 3oard ~~ s jeen recomRending, and r2cowmends here, t h e ~eport o£ ~~e Senate Co~uittee on 
C0~~erce, S. Rep. No. 92 -53 3, ~a~uary 24, 1972, p. 7, states that : 

"Price competi.tion in itself is not prohibited by this provision. On the contrary, the intent o£ the amendment is to encourage healthy price 
competition oy requiri~g w~e Board to consider the effect of rates on- t~e continued existence 
•:Jf al ternative, competitive air transport 
suppliers. 11 [Emphasis ad~eC.] 

\·i~ th ink it is wrong for t~e CAB to send orders t o the President for his approval which do not comport •.-1ith tne la~N". ~·7e also think that •.,vhen such orC.ers have the effect of raising or keeping unnecessarily high international transportation -costs, thereby fueling international inflation, the President is ent i rely justified in t~~s of his foreign policy review authority to disapprove such orders. -

~'li th respect to the specific order here under review, we recommended Presidential . disapproval for virtually all of the- . reasons outl-ined above~- Thus, at p9·. 4-5 of our memorandum, He pointed out that the Board is authorized to suspend and investigate only those decreased rates \·Thich may be predatory Or monopolistic or threataDing the provision of needed air transportation. Ho1,vever, in our view t h e Board had not sug­gested a ny credible connection between these proposed rates ru""!.d t~e evil s which it is supposed to guard against. 

Host importantly, we found support in the President 1 s =areign policy for reducing worldwide inflation by reducing international air t:z:~-~_:;pq_rt?-~ion _s:;q_sts (s_pecifi.cally enunciated _ . 0 :1 ?1arch 8; -1975; when the Presiden:!:- ;;vrote. a letter t::r t.'l.e __ _,,'=06~:-:·. 3oarg -disappro.ving: a- 'P-r_o-e.osed :" m::c~3::;§.u.s.p~a-l'l'lg= _anC:-;:in.vesti.­__ ::;:_";g-:_:~--=- - -::ra~" n&-£g&!~~~of'~uit09_i.tF.-tiar-~:ffs.-f:i-J:e e¥:'·hy-Sea!5oard- a.Tid ~"',::::>::::-:·- ·- · Lufthan·sa:'~Appendi:F·A:y: ·"- While oci: ' me..rnorandum might have been 

-;_.. _ 

clearer in this respect, it is our position that -~€iL~er tbe Board 1 s order, nor the rationale attached to it, presents a c ::::-edible distinction bet"'.·Teen the fares proposed by KALr on the one hand, and the f~res _ proposed by Seaboard/Lufthansa, on the other, ·.vhich the Pr-esident had ordered not be suspended. There­for e1 ~ve u rged Eresidential disa?proval of . D~e instant Board order , both to _?revent erosion of the previously established pol icy (in Seaboard) and also to extend th~. benefits o:E./'theJ~' pol icy to other markets. 

2 
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"lt.:..:....:c.; ;o rld'.-ii de .:..n£ .:..3. -c::_-J:: "::J:~ -:: ::::- ying --::..: rec. ~:c:;:; C:r::. ~'!s_:JOr-::.a.~io:G. 
;...)S ::s lS a good one . :·u::::- rec:8=cenda-c.ion .::..::-_ =~-: :.s pa::::ti::::ular ·= 2~e ::::e£l ec-cs our desire t o ? ::::e serve and extend tne pol i c y --.'~:.e.:!ever Dossible. 

~levertheless, we recognize that t nere ::tay be l ns-cances .:.n wnich the President 1 s 9olicy of combatting ;;vorldr.yide inflation by permitting nonpredatory price cu-es to become ef­fect ive may well have· to y ield to other r:10re important and pressing foreign policy goals. Of course, only the President has t he ultimate respons-ibility for resolving all conflicts be tween anti trust and foreign policy. 1:-Jevert...~eless , t o t h e 2xte nt that foreign policy· considerations are part of the .-::-eco.cd of CAB proceedings, or are othe.::;-;-.-Tise !tlade known to 
j . .... . .... ..._ ·, . . . t . us( 'd e · o a-c~...emp1: l.O ~...a.-<e -cne.1t1. ln o accou..11-c. 

J.n addition, ~.;e try our :Dest ;;vithi!1. t he statutory time constr~ ints to make a balanced analysis of any particular Board order and to recommend ap9ropriate action by the Pr e sident. ~ We certainly have not recommended Presidential disapproval of every CAB order proposing to suspend a lower f:1 re~ For example, on August 29, 1975, the CAB transmitted an order proposing to suspend tariff revisions of Aeronaves de Nexico, S~A. · The staff revier.ved this order in the ordinary cc~rs~of business and ;;rrote ne a .memorandum on September 2, 1 975, recommending that t~e P::::esident not be urged to overturn 

2/ Section 80l(b) of the Federal Aviation Act accords the P::::-esident ten days only within which to disapprove a proposed Board order suspending an international air fare. This o~viously presents us Hit.~ serious time problems. Because m ,lB and the White House staff n.eed time no less than our staff ~eeds time to review these matters, our staff attempts to r eview fare .suspension_orders o£ t...~e Board anQ prepare- a. m~~a~ randum recommending .2resida~tial action or inaction within -24 --~~=-.:;: -:::~:_:=~'"=~~ho_pz_-;-::-:~~5?=~-~~~~P-~'-R~-=tr~~s~?ir9--~Et7~~~ ;f:rt:.-e .,:S--E¥~~a.S-c .- _. ''::_.:~ , ":!-:-··_- --.:.- :-·.·- actually-~neerr.::=rati'I~:t:?s\fcC-ess .... ~-.2;-..fu ·:~aaner.::.rLg_-to~--ciS"-::Seneduie-:: ::: -,. -: - _::c a nd in fact did adhere to ' such a schedule' in this particular case, Thus, _the CAB transmitted its proposed orcMr to the , Department on October 2; the staff transmitted its recom­mendation in the for:n of a pro'9osed memorandum to Hr_ Kauper_ on Friday, October -- 3 i !·tr. :.zauper approved_ and transmitted the memorandum to Nr. Scalia on r'!onday, October 6i and Er. Scal ia in turn transmitted :·1.::::. Kauper 1 s memorandum to OMB on October 6. 

3 
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~~~=~cular ora2r . 3.' As ~= ~ 2a~ 222 ~y ~~a~~~y thls 
.. ... c ranC.~-:1, tne sta.:-= ::-ec:rr:oe:~C.ad. :?res.!.C.e~c:ial ::.r..action in 
~-~ ?ect ~o an o r der suspending C.ecr eased fares because of the 
~~=-~ 1 s jucgment that such d acreased ~ares nigat be p recatory 

::r :lOnO?Olistic' Tni s is tb.e t:::r-pe of Board action 1tTe h ave 
_;rev iously argued \YOUld be e:1tirely proper ( indeed required) 
bJ the ?ederal Aviation Act. 3ot..il I and }lr. Kauper concurred 
in the staff's recommendation. ~o one to our knowledge urged 
~residenc:ial disapproval of this particular Board order and 
in fact Aeronaves 1 fares were suspended. 

In conclusion 1 we adhere -::.o our view that the President 
should disapprove the Board's proposed order suspending 1\.F...L l s 
· ~ ~· ~t-- ~h v re n ·~her ~ro~ ~arv ~or n · 1 · ~i · nd ~._,_lr: "" · - ~-e~ a _ .• elL·-~- 1:-'---a:... __ l• _ .:.OnO:?O-ls ... _c, a .. 
t~".2j' ;nuld tend to reduce 'I'ranspacifi c t ransportation · costs. 
::>r ~s ~do::::nti al d isapproval 1.wulc be a r e affirmation of his 
.:.nten r:~on to fight ',vorldwida i~flation i.'f'hich r.ve believe is 
an important goal. Presidential inaction would inevitably 
be p erceived as a backing ar,.;ay from this policy.. This per­
C2ption ~vould discourage other carriers from attempting to 
compete on price, a result r.¥hich -,.;e assume the President wishes 
to avoid. P..s long as the CF-..3 continues to ignore the appli­
cable statutory standard, and as long as the President 1 s 
policy of reducing worldwide i~flatlon remains constantf we 
will cont~~ue to· mak~ recornnendations of this nature • 

. =\t tach.1·nents 

~?:;:::~~ ~-~~ -
.; ---

~ ,, 
" 

3/ A copy of this memo~andlliu i s 2ttached hereto as Appendix B. 

·. ·-
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J oseoh 
Ptl.blic 

J. Saunderk'Ch~e£ . . . . 
CoQ~sel ~~/Lecrlsla~lve Sec~lon v J 

CJ..v .:.. l ~eronau~ Board 1 s Proposed 
O r~ er S usoe~inq Fares of Aeromexico 

D~TE: S ~? <) 
iSiS 

File No. 6 0-228-1 0 0 

0~ Au~ust 29 , 19 75 , -::.2e Civ il Aeronautics Board sub­
.:l l·': t.2d t o 7- he Pres i dent pc:-sua.."'lt to Section 801 (b) of t..'r-te 
F'·?d e c J.l Aviation Act an order proposing to suspend a.71d in­
v es r:.Lgate t3Xi£f .. ;r~Vi$_ions o:: Jl.eronaves de Nexico, S.A. 
(Aerowexico) , proposing to recuce all passenger fares be­
t ·,..,e e n !1iami, Philadelphia, a....J.d. New. York on t..'rJ.e one hand, 
and nine Mexican cities on the other hand, to the level a£ 
c orr e sponding fares be'bt~een the United States and Mexico 
Cit:! . 1/ The staff has concl"t.:ded t..'-lat the President should 
noc ~2-urged to overturn this proposed Board order because 
th ::: A2romexico £ares can be viewed as predatory vis a vis 
u .s-. f lag carri.ers (Pan American, Eastern, and .American}. 

rhis follows from the facts that {1) Aeromexico de­
mands its £ull local fare on prorates of interline trans­
portation where a U.S. carrier transports a passenger to 
~lexica City and Aeromexico ca::-ries hi.J.-n to his ulti.J.-nate 
destl~ation; and (2) U.S. ca=riers 1 traffic rights ~n U.S.­
He.xico markets are largely ::i. ~ m.ited to Mexico City. In these 
circumstances, implementation of Aeromexico 1 s proposal 
would have a severe impact on a.~y u.s.· carrier which 
participates in this interline traffic- Our carriers might -
have n o choice . but· to. turn do-w.:n:·p-ass·engers- wlsnL,-g~to inter-­
line with -Aerome..'<ico ever ~oxico .City to one.~ of the -beyond.. -

- r . __ , .: 
.-:- :;-:-::-... -

-.-:.:· ~.exi CO'- Ci.ty;~~o.irits-,. -_;:;--i -nee -b..:: do~-ot..~er...rise mi.g nt,:-pr event . the-:: 
-· TT S C"'~.,....;:er- ..,.:.T-om. -· rec·o,..,...,.;..r-~ +he ·· cos+-~ -o-F · ,..;:o.,....:;..;.~ nrr t.n.' - · a-

w... • -~.:..• -----. - 'I' --.i..L;._;j - -· ' >;-~ - - -~ ...... - ·..:.....,;t..-. ::r t-. 

- .. 

.J . 

- ' . . -~ 

- •' -­
.. ..:: --· 

passenger over the tJ. S. -Mexico Ci t":J sector. 

? ., 
;.. . . .. 

1/ This pricing device is known as .. u common-railig ~~~c :::""'The r·-.:_--:-:::: 
-common-rate points extend as far from MexicO. .city .as '780 . .. 
mi l es. Cormnon-r·ated' fares tb.us differ from ordinary · trans-
portation tariffs which are customarily based upon -mileage,. 
wi th t he long trins costincr more. - "" -··· ~-

- - _. ... - - .... -..:~ ·-. - . 
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; eramexico 
~..iO':..ld S"l:CCeea in r-::se;:-li::s ::.o itself t~e prepon<iera~ce o= c: . .:::-:t .:~~c de stin::.:d to po:.::::.s c2er :::.2an ~lexica Ci-'::~/-" li e 
>.2.112 ?=eviously teken t:-te ?Csi ::.io~ thet -che Boa:::d is c.u thorized under Section l002{j) of the .~«:t to suspend i '"'~=>-~ t; n 1 -'-c- · .c: +-' .... -· -~.=> r r'1 -.~-0,.., or 0 1 · -"--T 2/ -l.L --'-~-a _c •. a_ raL~::. l.:... _.J..::::.:f c....._ P-e~a1..- _._y _ m nopo-~s ...... _c_ He r e, the 5oard 1 s findins ::hat the Aeromexico fares may fcrce C.S . carriers out of the market meets this standard. 

Th~s, this ?articular order satisfies cur view of what c:he federal Aviation Act au-::2crizes the Civil Aeronautics S:Ja r:d to do a:1d, therefore, ·,.;e do not :.:::-ecorrunend that the 
Pre5L1en~ cver.:::-ule the Boerd. 

-- ~... -
~ :.:_::..:::-- :~-:-::"":: .... ...:,:...·~~:;.:::-=: --- ,_:----=.~-----· 

,~ •. 
2/ The Board ·is authorizec to suspend international_£ares if it :finds that._ the. proposed fare may be 11 coercive or de­signed to force ~eak~r rivals nut of business on a particular ::::nar~~et." Report of Senate CG!I!Iili ttee on Commerce, S _- Re-o. - -No. 92-593; Jan. 24, 1972, p.7. 
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EXECUTlVE OFF ICE OF THE PRESIDE0lT 
OFFICE OF MANAGEM:::NT AND BUDGET 

WASHINGTON . DC. 2·J503 

.,. f 

~·L:~10~:<\)1DUN FOR: HONORABLE PHILLIP 1'7. BGCEEN 
Counsel to the President 

SUBJECT: "Rules of Conduct '' Regarding Executive 
Handling of CAB International Air Cases 

I aii:l c oncerned with the way in which executive agencies are 
~andling the review process for these CAB international 
aviation cases. I believe that we seriously need some 
clear-cut "rules of conduct" for dealing with the public 
and affected parties. My staff advises me that Rod Hills 
has looked into this situation as well as options to deal with outside contacts but that no White House or executive agency guidelines have yet been established. I recommend 
that we establish review cr1teria, develop an executive 
pol icy on outside contacts and implement appropriate 
procedures as rapidly as possible. 

In v iew of OMB's pivotal role in the international aviation case review process , we have adopted our own interim policy 
with regard to our handling of air case matters. Effective immediately we will: (1) no longer publicly acknowledge 
receipt, general status, etc. of any air cases and simply respond "no comment" to public inquiries, (2) no longer meet 
with persons outside of the executive reviewing agencies on any pending air cases nor permit any "general" discussions with the industry to address pending or prospective a ir 
cases, (3) we will, however, receive written input and will P-ot accept other communications on pending cases. 

I view these guidelines as necessary to preserve OMB' s 
objectivity and to increase our capability to process t hese 
cases expeditiously until we can implement more formal 
procedures. 

/~ ' Ca~)J. Co~lier 
Associate Director for 
EcoP-omics and Government 
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THE WHITE HOUSE 

WASHINGTON 

1 ;0 
1 t' 

v 
October 15, 1975 

MEMORANDUM FOR: CAL COLLIER 

FROM: PHIL BUCHENf\?u.'\3. 

SUBJECT: Iran National Airlines 

The President's authority under section 801 is to disapprove the 
Board 1 s decision if he objects to it on grounds of defense or foreign 
policy. Since the State Department has raised serious foreign 
policy questions, he should disapprove the decision if he finds 
these persuasive. The recommendations of the other departments, 
which have not addressed the State Departmentrs views on the 
merits, should not be considered. 

My special concern is that the recommendation to the President 
should be framed in terms of his foreign policy role and not based 
on a "vote" of agencies having no responsibility in this area. 

! 
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FOR OFFICIAl USE ONLY 

FOR OFFICIAL USE ONLY 

U.S.-Iran Discount Fares Filed By 
Iran National Airlines Corporation (Iran Air) 

On May 15, 1975, Iran Air introduced a special discount of 40 percent from 

the normal.first-class and economy fares fo~ active and retired personnel of the 

Iran government and their immediate families and for Iranian students between the 

ages of 12 and 30 enrolled in an educational institution in the United States and 

their immediate families. Immediate families are defined to include spouse, 

children, parents, brothers, sisters, dependent relatives and servants. 

The Board, in consultation with the Department of State, decided against 

recommending suspension of the fares when they were first filed due to the imminent 

state visit of the Shah (May 15-18). However, on April 30 the Department of State 

informed the Government of Iran of this Government's dissatisfaction with the 

fares, and requested consultation under the terms of the U.S./Iran Air Transport 

Agreement. Consultations were held June 16-17, 1975, but proved unsuccessful. The 

U.S. delegation presented a compromise proposal which would have limited the dis-

count to students in recognition of the "brain drain" alleged by Iran to be resulting 

from the expense to students of visiting Iran and maintaining contact with the home 

country. However, Iran has stated that there is no possibility of accepting this 

compromise, and that they have no ~o'llllterp~_oposal.~ 

While the level of the fares is not out of line with various discount fares 

available to the general public and approved by the Board, the fares offer a sub-

stantial discount, without any distinguishing restrictions on travel, to stlected 

segments of the population based on the occupational status of the individ•l. 

FOR OFFICIAL USE ONLY f~· 

FOR OFFICIAL USE ON~ Y 
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The Board and the courts have held such fares to be unjustly discriminatory, 

and the Board has denied their availability within the United States and between 

the United States and other countries. Although the Federal Aviation Act provides 

for limited departures from this basic "rule of equality," none is set forth for 

students, active or retired government employees, or their immediate families. 

Moreover, Iran has refused to permit Pan American access to this substantial body 

of traffic. Since the bilateral requirement for consultation has been satisfied 

and Iran indicates no possibility-of compromise,it is now appropriate to move 

forward with suspension of the fares. 



.. . . 

UNITED STATES OF .AMERICA 
CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C •. 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 

on the lOth day of October, 1975 

- - - - - - - - - - - - -
Reduced Fares proposed by: 

IRAN NATIONAL AIRLINES • Docket 
CORPORATION 

- - - - - - - - - - - - - - - - -
ORDER OF INVESTIGATION AND SUSPENSION 

By tariff revisions filed April 15, 1975, effective May 15, 1975, pursuant 
to an order of the Government of Iran, Iran National Airlines Corporation (Iran 
Air) established special discounts !/ for travel between the United States and 
Iran for active and retired personnel of the Iranian Government and their . 
immediate families and for Iranian students between the ages of 12 to 30 enrolled 
in an educational establishment in the United States and their immediate fa~lies.£/ 
Immediate families are defined to include spouse, children, parents, brothers, 
sisters and dependent relatives and servants living in the household. 

Upon consideration of all relevant matters, the Board has concluded that the 
subject rule granting discounts of 40 percent to selected segments of the fiying 
public, may be unjust, unreasonable, unjustly discriminatory, unduly preferential, 
or otherwise unlawful, and should be investigated. The Board further concludes 
that this rule should be suspended pending investigation. 

The Board has in the past honored foreign government directives pertaining 
to travel by foreign government officials on official business and will continue 
to do so in proper circumstances. However, Iran Air's tariff rule goes far beyond 
this purpose, involving as it does special fares for selected segments of the 
population and based on the occupational status of the individual. 

The Board has previously found discount fares limited to students to be 
unjustly discriminatory.l/ Further, as the United States Court of Appeals has 

11 40 percent of the normal first-class and economy fares. 
£/ Air Tariffs Corporation, Agent, Tariff C.A.B. No. 44, 7th Revised Page 82-E. 

11 

On July 30, 1975, Pan American World Airways, Inc. filed to match the fares 
effective October 1, 1975 (Air Tariffs Corporation, Agent, Tariff C.A.B. No. 
44, 8th Revised Page 82-E.) 
Capital Group Student Fares, 25 C.A.B. 280 (1957). See also Orders 70-7-129, 
July 29, 1970, and 74-5-145, May 31, 1974, wherein the Board suspended student 
fare proposals which were subsequently canceled by the carriers. 

·\: 
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stated "the rule of equality is the very core and essence of the fare structure 
in the transportation industry." Thus, "equality of treatment is paramount" and, 
the factors alleged to justify departure from the tule of equality "are to be 

'weighed in light of that pervasive requirement."4/ In this regard the Board has 
found that special discount fares based on the particular status or age of an 
individual are unjustly discriminatory, Do estic Passen er-Fare Investi ation 
Phase 5 - Discount Fares, Order 72-12-18, December 5, 1972.1 

Although the Federal Aviation Act provides limited departures from the 
basic "rule of equality" none is set out for students, or active and retired 
government employees, and their immediate families. Iran Air has presented no 
unique or extraordinary circumstances, or developmental need which would justify 
resort to these discriminatory fares.i/ 

Accordingly, pursuant to the Federal Aviation Act of 1958, as amended, 
and particularly sections 204(a), 404,801 and 1002(j) thereof, 

IT IS ORDERED THAT: 

1. An investigation be instituted to determine whether the provisions in 
Rule 295, on 7th and 8th Revised Pages 82-E, to Passenger Fares Tariff No. PF 4, 
C.A.B. No. 44, issued by Air Tariffs Corporation, Agent, and practices affecting 
such provisions, are or will be unjust, unreasonable, unjustly discriminatory, 
unduly preferential, unduly prejudicial or otherwise unlawful, and if found to 
be unlawful, to take appropriate action to prevent the use of such provisions or 
rules, regulations, or practices;· 

2. Pending hearing and decision by the Board, the provisions on the tariff 
pages specified in paragraph 1 above are suspended and their use deferred to and 
including October 1976 unless otherwise ordered by the Board, and that no 
changes be made therein during the period of suspension except by order or 
special permission of the Board; 

3. This order shall be submitted to the President7/ and shall become 
effective 

4. The investigation ordered herein be assigned for hearing before an 
Administrative Law Judge of the Board at a time and place hereafter to be 
designated; and 

4/ 
5/ 

E.l 

II 

Transcontinental Bus System, Inc., vs. C.A.B., 383 F.2d 466 (C.A. 5, 1967). 
The Board has permitted certain youth fares to become effective on the North 
Atlantic. However, there were competitive considerations requiring such 
action, but here such consideration~ are not present. Order 75-3-101, 
March 27, 1975. 
See Order 74-3-2 dated February 12, 1974, issued pursuant to Presidential 
approval, suspending special fares for veterans in foreign air transportation. 
This order was submitted to the President on October 10, 1975. 
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5. Copies of this order shall be served upon Iran National Airlines 
Corporation and Pan American World Airways, Inc. which are hereby made parties 
to this proceeding. 

This order will be published in the Federal Register. 

By the Civil Aeronautics Board: 

c~'?d'~ 
S~etary 
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DEPARTMENT OF STATE 

Wa.hington. D.C. 20520 

October 14, 1975 

Mr. David M. Bray 
Deputy Associate Director for 

Economics and General Government 
Office of Management and Budget 
Washington, D. c. 20503 

Dear Mr. Bray: 

I refer to the proposed order of the Civil Aeronautics 
Board (CAB) suspending certain passenger fares of Iran 
National Airlines Corporation diran Air) in foreign 
ah: LL anspoitation. 

The Department of State has sought in consultations with 
the Government of Iran to find a negotiated solution to 
the problem of the discount fares offered by Iran Air, 
since it appears that these fares are unjustly discrim­
inatory and therefore unlawful. Such a solution has not 
been found. 

The Iranian authorities attach considerable importance 
to the Iran Air discount fare and have clearly intimated 
that, should the fare be suspended, they may be forced 
to act against Pan American's services to Tehran. They 
have also requested further negotiations on the matter. 
Although the United States has already complied with the 
terms of the bilateral air transport agreement and is 
therefore not obliged to refrain from suspending the 
discount fare pending further negotiations, the 
United States has agreed to hold further talks with the 
Iranian Government. 

The Department believes that, as a matter of principle, 
Iran Air should not be allowed to offer indefinitely 
fares which so clearly appear to be contrary to US law. 
However, in view of serious consequences which could 
result from immediate suspension of the fare, and the 
entailing adverse impact on US foreign policy interests, 
the Department strongly recommends that the effective 

: -:Jfl ."-. 
:. ' {) <').., 

/ 

'!) 
:7.•J 

.:.;,/ , .. / 
./ 

~ 



.J,) • 
• 

date of the suspension be deferred for about 60 days 
to allow time for further negotiations with the 
Government of Iran. 

A suggested letter from the President to the CAB to 
this effect is enclosed. 

Enclosure: 

Suggested letter. 

Sincerely, 

l!l) n. n r 1 \ ( L. 

· 1 ttLeXza.Ji itl·'" , 11 
' • 

Michael H. Styles 
Director 
Office of Aviation 
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SUGGESTED LETTER 

Dear Mr. Chairman: 

I have reviewed pursuant to Section 80l(b} of the Federal 

Aviation Act the Board's proposed order suspending certain 

passenger fares proposed by Iran National Airlines Corporation 

in foreign air transportation. 

While I have no objection to the purpose of the proposed 

order and agree that fares which are unlawful should not be 

countenanced, I desire that every possible attempt be made to 

reach a negotiated solution with the Iranian authorities. In 

order to provide a conducive climate for further negotiations, 

which the Government of Iran has requested and to which the 

United States Government has agreed, the fares in question 

should continue to be allowed for the time being. 

I am accordingly disapproving the Board's proposed order 
'I' 

for reasons of foreign policy insofar as the order would become 

effective immediately, and I request that the order be 

resubmitted to me for my review if further negotiations, which 

should be held within 60 days, do not resolve the matter. 

Sincerely, 

Gerald Ford 

('' 

-;\ 
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TH E WHITE HOU S E 

WA S HIN G T O N 

October 15, 1975 

MEMORANDUM FOR: PHILIP BUCHEN 

FROM: RODERICK HILLS R 1-4 

The attached memorandum from Jon Rose provides a 
good discussion of the role of the Antitrust Division 
in Section 801 ·matters. It also provides a useful 
criteria for resolving the ultimate issues in the 
White House as to the President ' s Section 801 authority. 

I suggest that ·many of the thoughts be incorporated in 
the memorandum that Dudley has prepared on Section 801 
and that it be staffed at an early date for presentation 
to the President. 

cc: Dudley Chapman 

)'~ 
0 
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~- UNITED STATES DEPARTMENT OF JUSTICE 

Addreu Reply to the 

Divioion Indicated 

and Refer to lnitiolo and Number 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

WASHINGTON, D.C. 20530 

October 14, 1975 

Roderick M~ Hills 
Counsel to the ~resident 

Jonathan C~~, Acting 
Deputy Assis nt'Attorney General 
Antitrust D ision 

Presidential Review of CAB Proposed 
Orders Suspending.International Fares 

On October a, .1975 1 you raised several questions con­
cerning our recommendation that the ~resident disapprove a 
proposed CAB order suspending certain tariffs of Korean Air 
Lines. It is the purpose of this memorandum to elaborate on 
the reasons for our recommending Presidential disapproval of 
that order. 

We have pointed out in several memoranda concerning 
proposed Board suspension orders y that the Federal Aviation 
Act does not authorize the Board to suspend a decreased rate 
under Section l002(j) of the Act merely because it disagrees 
with the filing carrier's calculation of its costs. Rather, 
subsection (F) of Section 1002(j) mandates that the Board 
take into consideration in exercisi~g.itsauthority to suspend 
international rates the issue of "whether such rates will be 
predatory or tend to monopolize competition among air carriers 
and foreign air carriers in foreign air transportation. 1' 
While there are other factors included within Section 1002(j) 
of the Act which the Board is required to consider in deter­
mining whether to suspend a rate, the l~gislative history 
surrounding the consideration of subsection (F) indicates 
that it was included in the Act to give the Board authority 
to disapprove predatory or monopolisticrates only. Neither 
the Act nor its legislative history indicates that the CAB 
was_ given a mandate to disapprove low fares for the purpose of 
guaranteeing a carrier a certain rate of return or a certain 

· level of yield. However, that is the. goal which the Board 

y E.•.2.• 1 .Memorandum from Thomas E. Kauper to 
dated January 29, 1975, re Proposed CAB Order 
Day Summer GIT Transatlantic Fare Proposal of 
Aereos Portugueses. 
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nevertheless sets out for itself in suspension order after suspension order including the order here under review. 
Contrary to what the Board has been reconunending, and 
reconunends here, the Report of the Senate Conunl.ttee on 
Commerce, S~ Rep. No. 92-593, January 24., 1972, p. 7, states that: 

"Price competition in itself is not prohibited 
by this provision. On the contrary, the intent 
of the amendment is to encourage healthy price 
competition by requiring the Board to consider 
the effect of rates on· the continued existence 
of alternative, competitive air transport 
suppliers.n !Emphasis added] 

We think it is wrong for the CAB to send orders to the President for his approval which do not comport with the law. We also think that when such orders have the effect of raising or keepipg unnecessarily high international transportation · 
costs, thereby fueling international inflation, the President is entirely justified in terms of his foreign policy review authority to disapprove such orders. · 

With respect to the specific order here under review, we recommended Presidential disapproval for virtually all of the reasons outlined above. Thus, at pp. 4 ... 5 of our memorandwn, we pointed out that the Board is authorized to suspend and investigate only those decreased rates which may be predatory or monopolistic or threatening the provision of needed air transportation. However, in· our view the Board had not s~g­gested any credible connection between these proposed rates and · the evils which it is supposed to. guard against. 

Most importantly, we found support in the President's 
fore~gn policy for reducing worldwide inflation by reducing international air transportation costs (specifically enunciated on March a, 1975, .when the President wrote a letter to the Board disapprovipg a proposed order suspendipg and investi­gating new general commodity tariffs filed by Seaboard and · Lufthansa-~Appendix A). While our memorandwn might have been clearer in this respect, it is our position that neither the Board's order, nor the rationale attached to it, presents a credible distinction between the fares proposed by KAL, on the one hand, and the fares proposed by Seaboard/Lufthansa, on the other, which the President had ordered not be suspended. There­fore, we urged Presidential disapproval of the instant Board order, both to prevent erosion of the previously establi~D~d 
pol~cy (in Seaboard) and also to extend the benefits o~~~~~ pol~cy to other markets. --~ ~ 

. •.: -;. 
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We believe that the ~resident~s foreign policy of com­
batti~g worldwide inflation by tryi~g to reduce transportation 
costs is a good one. Our recommendation in this particular 
case reflects our desire to preserve and extend the policy 
whenever possible. 

Nevertheless, we recognize that there may be instances 
in which the President's policy of combatting worldwide 
inflation by permitting nonpredatory price cuts to become ef­
fective may well have· to yield to other more important and 
pressing foreign policy goals. Of course, only the President 
has the ultimate responsibility for resolving all conflicts 
between antitrust·and foreign policy. Nevertheless, to the 
extent that foreign policy· considerations are part of the 
record of CAB proceedings, or are otherwise made known to 
us, we do attempt to take them into account. 

In addition, we try our best within the statutory time 
constraints to make a balanced analysis of any particular 
Board order and to recommend appropriate action by the 
President. y We certainly have not recommended Presidential 
disapproval of every CAB order proposi~g to suspend a lower 
fare. For example, on August 29, 1975 1 the CAB transmitted 
an order proposing to suspend tariff revisions of Aeronaves 
de Mexico, s.A. ·The staff reviewed this order in the ordinary 
course of business and wrote me a memorandum on September 2, 
1975, recommendi~g that the ~resident not be urged to overturn 

y Section 80l(b) of the Federal Aviation Act accords the 
President ten days only within which to disapprove a proposed 
Board order suspending an international air fare. This 
obviously presents us with serious time problems. Because 
OMB and the White House staff need time no less than our staff 
needs time to review these matters, our staff attempts to 
review fare suspension orders of the Board and prepare a memo­
randum recommending Presidential action or inaction within 24 
to 48 hours after· receipt of the Board order. The staff has 
actually been rather successful in adhering to this schedule 
and in fact did adhere to such a schedule· in this particular 
case. Thus, .the CAB transmitted its proposed order to the 
Department on October 2; the staff transmitted its recom­
mendation in the form of a proposed memorandum to Mr. Kauper 
on Friday, October 3; Mr. Kauper approved and transmitted 
the memorandum to Mr. Scalia on Monday, October 6; and 
Mr. Scalia in turn transmitted Mr. Kauper's memorandum to OMB 
on October 6. 
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this particular order~ y As. you can see b:y readi~g this 
memorandum, .the staff recommended Presidential inaction in 
respect to an order suspending dec:teased fares because of the 
Board's judgment that such decreased fares might be predatory 
or monopoListic~ This is the type of Board action we have 
previously argued would be entirely proper (indeed required) 
by the Federal Aviation Act~ Both I and Mr. Kauper concurred 
in the staff's recommendation. No one to our knowle~ge u~ged 
Presidential disapproval of this pa:tticular Board order and 
in fact Aeronaves' fares were suspended. 

In conclusion, we adhere to our view that the President 
should disapprove the Board's proposed order suspendi~g KAL's 
tariffs. They are neither predatory nor monopolistic, .and 
they would tend to reduce Transpacific transportation costs. 
Presidential disapproval would be a reaffirmation of his 
intention to fight worldwide inflation which we believe is 
an important goal. Presidential inaction would inevitably 
be perceived· as a backi~g away from this policy. This per­
ception would discour~ge other carriers from attempti~g to 
compete on price, a result which we assume the President wishes 
to avoid. As lo~g as the CAB continues to ~gnore the appli­
cable statutory standard, and as long as the President's 
policy of reducing worldwide inflation remains constant, we 
will continue to.make recommendations of this nature. 

Attachments 

y A copy of this memorandum is attached hereto as Appendix B. 

··--
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APPENDIX A 

THE WHITE HOUSE 

WASHINGTON 

~1arch H, 1<175 

Dear Mr. Chairman: 

I have reviewed pursuant to Section 80l(b) of the Federal 

Aviation Act the noard's proposed Order in Docket 27557 

suspending and invest1gating tariff revisions filed by 

Seaboard \·;or 1-d· ·Alr l-ines, Ir.c. an2. Cei! ::.sche Lu£ thansa 

Aktiengesellschaft to es':2.bli s r. nc=v;, J 0\·'cr , one-\vay 

gener~l co~modity ra~cs from the Unitef States to the 

Fedc=ral Republic of Gerra~~-

I am disapproving your Order for forcicyn policy reasons, 

insofar as it suspen2.s ~hese rates FC~~i~g the outcome of 

a formal investigation. ':'~e current interne ticr.al 

economic situation calls for the cooperation of all 

nations in reducin0 world-wi~e i n ~lation. The Federal 

Republic of Germany has approv ed these rates, and the 

United States Government should demonstrate a comparable 

willingness to reduce international transportation costs. 

While I have no objection to the Board's further inves­

tigation of these rates, I have determined that they are 

to be available to the shipping public during the pendency 

of any such investigation. 

Honorable Richard 
Acting Chairman 
Civil Aeronautics 
~'lashing ton, D.C. 

, 

J. O'Melia 

Board 
20428 

Respectfully, 

( 
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Memorandum 

--~ 

Jonathan Rose ..--//!' 
Acting Deputy/A~l~tant Attorney General 

Joseph 
Public 

Chief 
Legislative Section 

APPENDIX B 

DATE: SEP 2 1975 

'File No . 60-228-100 

SUBJECT: Civil Aeronau~c Board's Proposed 
Order SuspeAd1ng Fares of Aeromexico 

•. 
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On August 29, 1975, the Civil Aeronautics Board sub­
mitted to the President pursuant to Section 80l(b) of the 
Federal Aviation Act an order proposing to suspend and in­
vestigate tariff . . ;r~vis_j,ons of Aeronaves de Mexico, S .A. 
(Aeromexico) , proposing to reduce all passenger fares be­
tween Miami, Philadelphia, and New York on the one hand, 
and nine Mexican cities on the other hand, to the level crf 
corresponding fares between the United States and Mexico 
City. 1/ The staff has concluded that the President should 
not be-urged to overturn this proposed Board order because 
the Aeromexico £ares can be viewed as predatory vis a vis u.s·. flag carriers (P.an American, Eastern, and American) . 

This follows from the facts that (1) Aerornexico de­
mands its full local fare on prorates of interline trans­
portation where a u.s. carrier transports a passenger to 
Mexico City and , Aeromexico carries him to his ultimate 
destination; and (2) U.S. carriers' traffic rights ~n U.S.­
Mexico markets are largely limited to Mexico City. In these 
circumstances, implementation of Aeromexico's proposal 
would have a severe impact on any u.s. carrier which 
participates in this interline traffic. Our carriers might 
have no choice but to turn down .passengers wishing to inter­
line with Aeromexico over Mexico City to one of the beyond 
Mexico City points, since to do otherwise might prevent the 
U.S. carrier from recovering the costs ·of carrying that 
passenger over the U.S.-Mexico City sector • 

• ;. 
1/ This pricing device is known as · "common-rating." The 
-common-rate points extend as far from Mexico City as 780 
miles. Common-rated fares thus differ from ordinary trans­
portation tariffs which are customarily based upon mileage, 
with the ~ong trips costing more. 
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We believe that the Civil Aeronautics Board is cor rect 
when it states that "the end result may be that Aerome x ico 
would succeed in rese~~ing to itself the preponderance of 
traffic destined to points other ~han Mexico City ." We 
have previously taken the position that the Board is 
authorized under Section 1002(j) of the A~t to suspend 
international rates if they are p r edatory or monopolistic. 2/ 
Here, the Board's finding that the Aeromexico fares may -
force U.S. carriers out of the market meets this standard. 

Thus, this particular order satisfies ·our view of what 
the Federal Aviation Act authorizes the Civil Aeronautics 
Board to do and, therefore, we do not recommend that the 
President overrule the Board. 

~ . ·· ·-

• ;. 
2/ The Board is authorized to suspend international fares 
if it finds that the proposed fare may be "coercive or de­
signed to force weaker rivals out of business on a particular 
market. 11 Report of Senate Committee on Commerce, S. Rep. 
No. 92-593, Jan. 24, 1972, p.7. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET ( 

WASHINGTON, D.C. 20503 

October 16, 1975 

FROM: 

;J j 
PHIL BUCHEN 

1 
(fl 

CAL COLLIER( 

MEMORAl'lDUM FOR: 

SUBJECT: Iran National Airlines 

Your memorandum of October 15, 1975, suggesting the appro-

priate course for advising the President on this 801 case, 

arrived after I had already forwarded my recommendations to 

the President. However, we had independently reached the 

same conclusion and you will note that our recommendation is 

consistent with your suggestion. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D .C. 20503 

October 16, 1975 

PHIL BUCHEN 
/ I 

CAL COLL"IER(, 
L 
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Iran National Airlines 

Your memorandum of October 15, 1975, suggesting the appro-

priate course for advising the President on this 801 case, 

arrived after I had already forwarded my recommendations to 
\ 

the President. However, we had independently reached the 

same conclusion and you will note that our recommendation is 

consistent with your suggestion. 
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TH E WHlTE HOU SE 

WA S HIN GTO N 

October 24, 1975 
t!J'? 
{_; .v::.(~ ") 
~ Jo~ 
;Y MEMORANDUM FOR: PETER WALL I SON 

/':) 
FROM: PHILIP BUCHEN}· 

Attached is a copy of a reply Congressional Relations sent to Senator Buckley concerning his letter to the President on the Service to Saipan case. 

I think the Vice President's reply to the Senator could indicate that his views have been noted by the persons who were preparing the material for the President's review of the Civil Aeronautics Board decision in this case. 

For your personal information, we are urgently trying to rationalize the procedure for Presidential review of CAB decisions so that his concern would be only with national defense or foreign policy issues arid not other issues which have been considered by the CAB . Even then the problem is that so long as the relevant issues have been properly raised and fully considered by the CAB and especially if the decision on these issues has been consistent with positions taken during the hearing by the State and Defense Departments, there is the question of the proper weight to be given the decision on the defense and foreign policy issues. We want to avoid having the President retry each case without ample procedures for doing so. However, I caution you that this point of view may not prevail, and I do not know how the President will come out on this particular c a se. 

cc: Dudley Chapman 
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THE WHITE HOUSE 

WASHINGTON 

December 17, 1975 

MEMORANDUM FOR: DOUG BENNETT 

BUCH4 FROM: 

SUBJECT: 

PHIL 

William R. · Haley for 
Appointment to CAB 

Attached is a letter from Ed McCabe 
recommending the above appointment. 

As you know, Ed has been close to this 
Administration and has served our office 
well in the past as an advisor. 

When you are giving consideration to filling 
this position, I would very much appreciate 
your calling Ed. 

Attachment 

c /} f~ 
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THE WHITE HOU SE 

WASH iC..GI ON 

D e c e mbe r 18 , 1975 

MEMORANDUM FOR: PHIL BUCHEN 
ED SCHMULTS 

FROM: DUDLEY CHAPMAN 19C 

. SUBJECT: 80 l :N1emorandum 

Cal Collier's office has requested an opportunity to see a draft of whatever memorandum we put out before it is circulated by 
the Staff Secretary. 
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