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Memorandum

TO

FROM

SUBJECT:

LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

Philip Buchen ‘ DATE: QOctober 10, 1974
Counsel to the President

Robert Alan Jones /))
Special Assistant to the Administration

In accordance with our conversation yesterday, I have investigated
all possible avenues of historical authority with regard to pardons.
In the memo which follows and is attached to this, I have set out

a brief historical prospective of the use of the pardon power as it
applies to the Chief Executive.

To avoid duplication of r“esear‘ch, I am hereafter listing the
authorities that I consulted and am offering to you a very brief
background analysis from the materials that I digested.

I utilized the following sources:

(1) After Conviction, Goldfarb & Singer, Simon &
Schuster (1973);

() Amnesty: A Brief Historical Overview, John C.
Etridge, Congressional Research Service/L.ibrary
of Congress (1973) (UB340USD);

(8) The Constitution of the United States of America:
Analysis and Interpretation, Senate Document
No. 92-82, Congressional Research Service/Library
of Congress (1973);

(4) The President, Office and Powers, Edwin S. Corwin,
George Grady Press, 3rd Edition (1948);

(5) Pardoning Power of the President, W. H. Humbert,
American Council on Public Affairs (1941); and

(6) The Federalist, Alexander Hamilton (1788), Jacob E.
Cooke (Editor), Wesleyan University Press.

(7) Executive Clemency in Pennsylvania, William Smithers

and George D. Thorn (1909) Py
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There was a dearth of material dealing with the specific questions
that we are interested in. It seems clear that the pardon or
clemency power arose historically from two perspectives. The

first was the monarchial power which amounted at that time to

almost absolute control of the citizenry by the king, including the
power to punish or forgive. The second was the powers of forgiveness
and absolution whose origins were in the Church. In any event, by
the time of the American Constitutional Convention the pardon power
had been established for an excess of 1,000 years in western
civilization. Therefore, there was no debate to our Constitutional
Convention as to whether there should be a pardon power. The only
issues were as to what limitations on the power should be placed on
the Chief Executive. For example, the question arose as to whether
the power should be limited to post—conviction situations. Another
point of debate was whether or not the President should have the

right to grant pardons in cases involving treason against the United
States. Of course, both of the foregoing were decided in favor of
granting the Executive the broadest possible power and he was limited
only by language which forbade him from exercising the pardon power
in the case of impeachment of public officials.

Some suggested language and appropriate quotations on the above
sources are attached as a separate memo.



Memorandum

TO :

FROM

SUBJECT:

LLAW ENFORCEMENT ASSISTANCE ADMINISTRATION

Philip Buchen DATE: October 10, 1974
Counsel to the President

Robert Alan Jones ,\DQM
Special Assistant to the
Administration

Suggested Material for Use in the President's Statement
Respecting the Pardon of Richard M. Nixon

Historically the power of the Executive to forgive
(pardon) was brought to this country from England
as a long established part of western jurisprudence.

The power of the head of state is traceable to our
modern institutions from the earliest of the world's
civilizations. The ancient theocracies held court

in their temples. The Hebrews constructed their
tabernacles so that tables of the law were covered by
the "mercy seat."” (Smithers p. 57: Smith; 0ld Testament
History p. 232, ed. 1879). The Greeks maintained an
alter of mercy at alters long after the development of
political institutions.

It appears to have been the nature of civilization to
provide some means of correction for the "inevitable
errors which arise from imperfect human institution
being executed by imperfect men." (Smithers p. 56.)

Even through the Dark Ages the concept of clemency
survived although abused by the feudal Lords. However,
as Feudalism gave way to Intelligence and the Church
gained power the "devine right of Kings" again
combined the religious and political functions of the
Executive.

Early English Legal Scholars from Bracton and Bacon to
coke reempnasized the nature of executive clemency.
Perhaps Bracton expressed the view best in his essay

"of Judicature." "In cases of life and dealth, judges
ought, so far as the law permiteth, in justice to
remember mercy and to cast a severe eye upon the example
but a merciful eye upon the person."” (Smithers, p. 12.)
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"all pardoning power can have been granted

by the state to some individual only for

better obtaining of the true ends of the law,

or the better fulfillment of its true spirit

not of its mere form."
[ (Smithers, p. 60) Lieber: Manual of Political Ethics,
p. 591, ed. 1839]) This was basically the state of the

law when the first American colonists arrived.

From that point the colonies under the King continued
in the English Tradition to the time of the revolution.

(I would suggest that the President use the above
historical material for his own background information
and begin with a discussion dealing directly with our
own Constitution.)

It is clear that the framers of the Constitution
specifically intended a wide discretionary power
respecting pardon be reposed in the chief executive.
As Alexander Hamilton stated in the Federalist Papers,
(no. 74),
"Humanity and good policy conspire to dictate, that
the benign prerogative of pardoning should be as
little as possible fettered or embarrased. The
criminal code of every country partakes so much of
necessary severity, that without an easy access
to exceptions in favor of unfortunate guilt,
justice would wear a countenance too sanguinary and
cruel. As the sense of responsibility is always
strongest in proportion as it is undivided, it
may be inferred that a single man would be most
ready to attend to the force of those motives, which
might plead for a mitigation of the rigor of the law,
and least apt to yield to considerations, which
were calculated to shelter a fit object of its
vengence. "
Hamilton further argued that at times the ability to act
with a great deal of dispatch was required, for example
in times of great public turmoil, and therefore the
power needed to be placed unfettered in a single
executive: "...a well timed offer of pardon...may restore
the tranquility of the commonwealth; and which, if
suffered to pass unimproved it may never be possible
afterwards to recall."” It is in this sense that I
(Gerald Ford) felt the necessity to act immediately to
bring the public debate over the status of Mr. Nixon
to a halt.



It has been suggested by some that the fact of the
pardon for Richard M. Nixon would prevent the whole
truth about the "Watergate" from having a public airing.
However this is simply not the case. It is my under-
standing of the law that the granting of executive
clemency by me to the former president and his acceptance
of that grant precludes him from being able to raise
the privilege against self incrimination as a bar to
compelling his testimony as a witness in any federal
trial dealing with the facts of this matter (Murphy v.
Waterfront Commission, 378 U.S. 52, 79 (1964). See also
Malloy v. Hogan, 378 U.S. 1 (1964)). Therefore, it is
more likely that the former president may be called on
to testify and the truth of the "Watergate" matter may
be brought to light then would be possible if

Richard Nixon were able to decline to testify on Fifth
Amendment grounds.

Further, there is now no question left as to delaying
the "Watergate" trials in order to abate possible
predjudicial pretrial publicity surrounding the
indictment and arraignment of a former president of the
United States.

We all must remember that as was stated by Justice
Oliver Wendell Holmes as far back as 1927:
"A pardon is our days is not a private act
of grace from an individual happening to
possess power. It is part of the constitutional
scheme. When granted it is a determination
of the ultimate authority that the public
welfare will be better served by inflicting.
less than what the judgement fixed..."
(Biddle v. Perovich, 247 U.S. 480, 486 (1927) ).

It was my determination that in this most exceptional

of cases the public good would best be served by
pardoning Richard Nixon prlor to allowing a further
hardening of the division in this country respecting
whether or not Mr. Nixon should be indicted and
prosecuted. As I have stated, I believe that my actions
will increase the probability of a full disclosure to
the American public of all the relevant acts surrounding
the "Watergate" incident and aftermath. I have taken
this responsibility upon my shoulders in the genuine
belief that these actions were and are what is best for
the country.




[I have attgched some source material for your possible
use, and will be available to render further assistance

when necessary. ]
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