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M THE WHITE HOUSE
WASHINGTON
November 22, 1975 |
MEMORANDUM FOR: JACK MARSH . A
FROM: ' ' ] CHARLES LEPPERT , JR. %\ .
SUBJECT: Rep. Dave Treen |

Attached is a rough draft copy of Rep. Dave Treen's dissenting
views on the contempt resolutions from the House Select Committee
on Intelligence. ‘

Rep. Treen has requested that we provide him with any suggestions
or revisions. Treen is driving to Louisiana and will be calling back
to his Washington office Monday, November 24th for our suggest:.ons
or revisions,

‘\
\ +

Can we have Duvall and Wﬂderotter/make suggestions and revisions
and get them back to me for transmittal to Treen? Keep in mind
that Treen must file his views on November 28th and will need our

suggestions or revisions not later than noon, Wednesda.y, November
26.

cc: Friedersdorf
. Loen
Lioeffler




DISSENTING VIEWS OF
DAVID C. TREEN
TO THE RESOLUTIONS OF THE
SELECT COMMITTEE ON. INTELLIGENCE

Like every member of the committee I aﬁ interested %n the
committee receiving whatever information is nece%sary and appropriate
‘fo our function. It is of vital importance that our intelligence ’
community operate efficiently, economically, prudent?y and with proper
, regard'for the rights of individuals. -
I differ with the méjority on the question of what is "necessar

and appropriate” to our function.M I also differ with the majnrity'as to

.,»a,w~4~_;——*fﬁs”§?ZEEEQof our attempts to hold. the Secretary of State in contempt.
. /
% w} The issue of a congrossmnal co*nmttea 3 authomty to obtain

test1mony and materials from the ‘executive branch of the governnant is a

most 1mp0rtant and, indeed, most interesting issue. This is a legal isst
a constitutional issue. It is the view of some, if not all, of the major
*aésjglixéﬂ* ‘)that this fundamenta] issue must be thrashed out here and now.
In my view, neither this committee nor any other congresszcnal
committee should feel compelTed to assert its 1ega1 rlghts Just for the s
of flexing its muscles or to prove a point. The assertion and presecutic
of a congressional c;&mittee‘s “rigﬁts" to an uitihate'dis§osition by thé
Supreme Cburt shéuld only. occur when it is vitally necessary to our
| leg1s1at1ve function to obtain the testxmon} or materials and when there

no other way to serve that legisiative function.
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Thus, it is my hope that the distinction between what the
Select Committe2, or what the Congress may legally be entitled to,

on the one hand, and the appropriateness and necessity of asserting

A

and prosecuting those riggzga will be kept clearly in mind in the
debate on the issues rajsed by the resolutions of contempt.

I am not saying that éhe legal and constitutional questions
should not be considered and debated. Indeed they should, because the
legal and constitutional quesﬁions bear on the question of the apbro‘ |
priateness and wisdom of pursuing the contempt procesé. Qhat I am séyin
is that one should not vote in_favor‘Of the resolutions of'caﬁﬁempt jﬁst

because that individual concludes that,@he»committéé has the better side

- of the legal argument.

A11 factors, legal and otherwise, should be weighed by us’%n .
making this decision:. is it wise for the House of RéprESentati§e§ ta }
vote fayorably‘on the resolutions? Our deéisﬁéﬁ could haQe far-reaching
conseq&éﬁces. » | |

I would now like to give my own Qiewsnén this*quéétﬁah."'l

offer tﬁem-without pretense of sagacity, But with assurénées to my5

. colleagues invfhe House that they have been arrived at sincere}y,;honest

and with as much g¥bPiusf reflection as time has permitted.

The Wise Course of Action is F:; the House to Disapprove
A the Resolutions oﬁ‘Contempt

It is my opinion that jt was not wise of the Select Committee

‘vote the reso1qtions oncontempt against the Secretary of State.‘ Thus,

believe it to be the better part of wisdom for the House to disapprove t

. T"T’, i :"\
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resojutions.

a)

b)

I say this for threes reasons:

To lay down the legal gauntlet now runs the risk of
hostility on both sides. This will lead to a freezing
of positions. A conciliatory approach will probably
result in the committee getting more information.

H.Res. 591, which established the Select Committee,
directs the committee to report.tofthe House no later .
than January 31, 1976.  If we send this matter to the |
courts there is no way that the issue can be resolQed‘
prior to that datemr priof to any reasonable extension
of thé l1ife of the committee. 7 )

It is questionab]eAthat we need all of the information~
called for by the‘sgbpoenas. I am convinced that we

can obtain, on a negﬁ}iated basis, sufficient inforﬁatioﬁ"
to carry out our legislative mandate. We should insist

on our "legal rights".oniy wheﬁ;ﬁﬁéy{hformation soughtfto
be withheld from Congress is aBsoiute]y necessary'fo its
legisiative function. Especialiy_is this frue when the
insistence of asserted 1ega} rjghts involQes the a}ssemblfr
adaenormously disruptiv%?tontempt proceedings againstran

executive official with heavy responsibilities. Whatever

~our views may be of the policies pursued by Secretary

Kissinger and/or the President, we should have a decent rec
for the e%%ééts of a judiéiél confrontation on the abiiity
of the Secretary of State to carfy out his duties. Reqﬁiﬁi
the Secretary of State to direct his time and energy to a

judicial battle causes a corresponding diminution of the

HEA
N
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tima that he can davote to hislresponsibilities. This |
is an important element to be placed on the scales in
resolving the equation of wisdom.

Tnirdly, I believe it‘ks unwise tc‘pursue contempt becaus
there are sericus‘?eggl questions as to whether the actio

proposed-by the committee will be ultimately successful.

The committee has chosen a course of action wnich will pl

"the judicial branch in the position of baing the arbitg?.

If the judicial proceedings are unsuccessful, because the
weaknesses in the commfttee's;casg}it behooves fhe House
to proceed for at least two reasons. First, we shbﬁ]d S€
to avoid the substantial expenditures of mcgey and humaﬁ
effort, by both sides. Second, we should seek to a;oid 1
possible eStab]ishm%dt of an adverse precedent because of

£

weak case.

Let us now turn to the specifics of the three resolutions and

- the subpoenas on which they are based. For the convenience of the‘membe

T will disédss each separately folloﬁing a descriptien_of each of the

subpoenas.

A

I. Subpoena and Contempt Citation No. 1

Subpoena served: (insert date) Ao 7, 1975

Return datej

Directed to:

-~ items described in the subpoena.

November 11, 1975
Henry A. Kissinger, Secretary of State, or aqyéubordinz

officer, official or employee with custody or control

-l S e -



For the Tollowing: A1l documents relating to State Department recaommend
covert action made to the National Security Council :
ithe Forty Committee and its predecessor committeas i
January 20, 1961 to the present.
Ont svembor 14 the committee voted, 10 2, to bring contempt act

against Secretary Kissinger for non-compliance with tha subpoena.

\)f ’
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delivered to tha Chairman of the Select Committee respectfully declining
compliance. The letter reads, in part, as follows:

"The subpoena sought '&ll documents relating to
State Department recomwending covert action made
to the National Security Council and the Forty 7
Committee and {ts predscessor Committees from Janu-
ary 20, 1961, to present.’ The Committee staff has
made clear that this is intended to cover recommenda-
tions originating with the State Department. An
examination of our records has disclosed ten such ,
documents, dating from the period 1962 through 1972.
These consist of recommendations from officials in
the State Department, sometimes the Secretary of -
State, to the Forty Committee or its predecessor,
303 Committee, or to the President himself in con-
nection with consideration by one of those Committees.

, "The documents in question, in addition to dis-
closing highly sensitive military and foreign affairs
assessments and evaluations, disclose the consul-

tation process involving advice and recommendations ’
of advisers to former Presidents, made to them directly
or to Committees composed of their closest aides and '
counselors." < o o

*

, It is my understanding that.a venyxgxtgnsiée e?fort wasze‘ -
quired7f6 identify documents meetingAthe desériétion in the Subpoéﬁa.‘
.'Thié was no smal?uﬁdertakingAconsidering thét\a beﬁfcd o? more thaﬁ‘-i
,tipp o 14 years was involved. As of November 14, the date of thé'ietter > |
" referred to above, the staff of the Secrétary of'State'had'discdvered»
, ten dctuméﬁts, dating from the period 1962 thrdﬁgh ]§72. They wefe f

described as "recommendations from officials in the State Department,

SiLhkézg - sometimes the'Secretary'of State, to the Forty»Committee or its .
*{ﬁjga;.d‘ig}s predecessor, 303 Committee, or to the President himself iﬁ cdnhectionA v
m . with con's"'iderat?on by one of those Committees.® It is my uhderstanding
that none of the ten documents finvolve the administratiaﬁ of Presfdént

E;L;;;;;:;ES:-~fES;E;)and that nine of the ten]documents originated during the administre
Q ES ' tions of Presidents Kennedy ang Johnson. Thus, any notion that the :




cocuments are baing withheld to avoid embarrassment to the present
administration shculd be discarded.

| I q”eséian the need of the committea to have recommendations f
by the State Dapartment of covert actions. I admit that this is an

interesting inguiry. But what pertinence do recommendations for covert

actions have to the business of the Select Committea? _

H.Res. 591 established the Select Committee "to conduct an
Ainquiry into the organization, operations and oversfght'cf_the intell%gené
community of the United States Government." The recommenaations of‘the ‘

Secretary of State, or the recommendat1ons of anyone else for that matter,

are not reievant to the “organxzatzon, opera;xons, and oversxgnt of the .
E;:L‘aptel1xggnce ;ommun1ty. ﬁ.Res. 593 authorizes the Select Commtttee‘tc
&? , inquire into "the necessity, nature, and extent ofyovert and cevert
{\&ﬁj{i}hZ;j. intelligence act1v1t1es by Un1ted States 1nte111gence 1nstrumenta11t1es .
gés . Wh11e the authority of the cemm1ttee extends LO covert activities actually
_ carried out, that authorwty does not give the committee the power to
%Va“ik force anyone to disc?ose what reccmﬁendations h$ made %or covert activités
Perhaps there are some in the Ccngress who wauld }1ke to know what the

: Secretar1es of State from 1962 to 1972 were recommending. That wouid make

fascinating reading and undoubtedly would make for some great head]xnes

1 b -
‘Qﬁ } e& were the information divulged. But the mandate of the Select Committee

C&l h& \\\is_not to inquire into the imagination of our Secretaries of State; our

mandate is to determine how our intelligence communzty cperates.»

There isn't any need for our committee to }ook 1nto the mlnds
of the Secretarwes of State over the last 14 years in order to determine
how the inte?}igence community carried out its functions and to make

recommendations about what we should do in the future. T



Our inquiry begins with the process by which a decision is

- made to carry out a covert operation, not with a recommendation to the

decision makers.

Thus, I submit that there is no real need for the committee
to have the information sought by the subpoena. Regardless of our legal
right, we should not pursue the criminal prosecution of the Secretary
of State for something that we have no real need for in carrying th our
legislative function.

But, there are also at least two serious legal impediments to
the committee's right to obtain the information.

First, there is the legal question as to whether or not fhe 3
subpoenaed materials seek 1nformaplon which is bayond the scope of our',
1nqu1ry In makxng this determ1nat10n the courts will Took to the.scope
of our author1ty as def1ned by H Res. 591 and will also look to the. fac
of the particular case to determzne if the subpaenaed,materxals are
- critical to the performance of the conmittee's function. TheAUnited“
States Court of Appeals for the District of Columbia (to which court sucl
‘an issue as we have before us would travel) spoke to this issue in Senat:
" Select Committeg v. Nixon, 498 F. 2d 725 (1974);Ffe court saids-

" . . . ve think the sufficienty of the Committee's showing
must depend solely on whether the subpoenaed evidence is
demonstrab]y critical to the responsible fulf111ment of the
Committee’ s functions.

e The sufficiency of the Conmittee s showing of need
has come to depend, therefore, entirely on whether the
subpoenaed materials are critical to the performance of its
legislative functions. There is a clear difference between
Congress's legislative tasks and the responsibility of a
grand jury, or any institution engaged in l1ike functions.
While fact-finding by a legislative committee is undeniably.
a part of its task, legislative judgments normally depend
more on the predicted consequences of proposed legislative
actions and their political acceptability, than on precise

reconstruction of past events; Congress frequent1y legislate

on the basis of conflicting lnformatxon provided in its
hear1ngs,"



Thus, in order to have any chance of success in judicial
proceeaings which, it should be remembered, arercrimina1 in_nature,
the committe2 must show that thz recommendations of the varicus Secre-
tariés‘of State during the 14 years in question are "demonstrably
critical to the respcnsib]e fulfiliment” of the committee’s function.
There is Tittle doubt in my mind but that this test cannot be met.

Then there is a second, and perhaps even more formxdab]e,
1ega1 hurdle. It is the hurdle of executive prxvzlege asserted in thxs
wnstance by the Preszdent of the United States. |

It is important to keep in mind that the assertzon of executr

privilege was made by the President and not by the Secretary of State..

By letter from the Président‘s counsel to Secretary Kissfnger,’the Presic
\ o

|}

advised the Secretary that rivilege as to the

ﬁﬁéﬁ3m+tt::5;hat

ecision to the comnittee. Thws procedure Fo]lowed the method establish‘

documents covered by the subpaenai‘\The Secretany then

Qﬂrhvunudkﬁ;&’s'b the Pr931dent several years before.

| But the 1mportant question is whether or not the assertxon of
executive pr1v1]ege is valld in this 1nstance. That such a doctr1ne
exists and has const1tut1cna1 validity has been clearly recognxzed by ow
'courts including the Supreme Court of the United States. United States 1
N1xon, 418 U.S. 683. Any member who.is troubled about the limits agd
def1n1txon of executlve or presidential pr1v11ege should afford hxmse]f
the opportun1ty of reading the pert1nent portxon of that decision
beginning at 418 U.S. 705

In the United States v. Nixon, the Supreme Court was confront:

with a collision between executive privilege and the constitutionally
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defendant in a criminal trial has%%ha right "to be confronted with

the witnesses against h}m" and "to have CG“pJ]SQV}'p?O ss gfor obtalnng
witnesses in his favor”. The Supreme Court hel that execut1ve»;::::1ege
could not be inyoked to prevent acﬁes§ by the judicial branch to material

fwax,cmbqa;aamga A
bearimg-—en riminal trial.

Although the Supreme Court in U.S. v. Nzxoqx was not dealing
with the issue of congress1ona1 access9ver3asmexﬁsu%%vempw%#i%egegwt:\
nevertheless, the decision,stands as a strong pranouncement as to the
existence and extent of *thg/'doctrine. When the privilege is asserted

A . V >

on the basis of national security interests it may even foreclose access
in crimxna] cases. 7
;ﬁ?bThose who do not have tbe opboruunxty to read the decision.

- of the Supreme Court in United States v. leon, ‘the following pertinent
3 3.

portxons thereof will be helpful: 7 aﬂ.
" . . . The first ground is the valxd need for protect1on

of communications between high Government officials and

those who advise and assist them in the performance of ,
their manifold duties; the importance of this confidentiality
is too plain to require further discussion. Human experience
teaches that those who expect public dissemination of their
remarks may well temper candor with a concern for appearances.
and for their own interests to the detriment of the decision-
making process. Whatever the nature of the privilege of
confidentiality of Presidential communications in the exer-
cize of Art. Il powers, the privilege can be said to derive
from the supremacy of each branch within its own assigned
area of constitutional duties. Certain powers and privileges
flow from the nature of enumerated powers; the protection

of confidentiality of Presidential communications has similar
const1tut1ona1 underpinnxngs. .

.
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"The expectation of a President to the confidantiality
of his conversations and correspondence, like the claim of
confidentiality of judicial deliberations, for example,
has all the values to which we accord deference for the
privacy of all citizens and added to those values the
necessity Tor protection of the public interest in candid,
objective, and even blunt or harsh opinions in Presxdanu1a1
dec1sxonrak1ng A President and those who assist him must
be Tree to explore alternatives in the process of shaping
policies and maktng decisions and to do so in a way many
would be unwilling to express except privately. These are
tha considerations justifying a presumptive prlvxlege for
Presidential communications. The privilege is fundatmental
to the operation of government and inextricably rooted in
the separation of powers under the Constitution.”

"In this case the President challenges a subpoena

served on him as a third party requiring the production

of materials for use in a criminal prosecution; he does so

on the claim that he has a privilege against disclosure of
confidential communications. He does not place his claim

‘of privilege on the ground they are military or diplomatic
secrets. As to these areas of Art. II duties the courts

have traditionally shown the utmost deference to Presidential
responsibilities.” (emphasis supplied)
\ * E
"Moreover, a President's communications and activities

encompass a vastly wider range of sensitive material than
would be true of any 'ordinary individual.' It is therefore
necessary -in the public interest to afford Presidential
confidentiality the greatest protection consistent with

the fair administration of justice. The need for confiden-
tiality even as to idle conversations with associates in whict
casual reference might be made concerning political leaders
within the country or foreign statemen 15 too obvious to call
for further treatmant " . i :

Thus, the Supreme Court has given firm foundation to the doct

of executxve—pr1v11ege. Tts applicability to the circumstances now bef:

~us is hardly debataﬁ]e. The claim of executive privilege is based on t

assertion, set forth in the communication to the Select Committee;'that

documents subpoenéed "in addition to disclosing higth'sensitive milita

and foreign affairs assessments and evaluations, disclose the consultat

- process involving advice and recommendations of advisers to former Pres



made to them directly or to committeas composed of their closest aides
and counselors.”

The argumant is made that executive privilege may not be
asserted by President Ford for communications directed to former President
or to advisory ccmmittees_of former Presidents. On this point, as far as
I know, there are no spacific legal precedents. However, if the rationafe
of United SLates v. Nixon is appliad it becomes apparent that the doctrine
must extend to cownunzcatlons involving former Preswdents.

The doctrine of executive pr1v11ege is boLtomed not on some
legal technxcal1ty b£;;§w* on plain and simple ]og1c. the need,fcr
conf%dent1a11ty; This need can be served oniy if thosa who make recommendi
tions to the Presxdent know that the1r expressions will be protected even
after the President to whom those expressions were made has left off1ce-
No Secreiary‘of State, no high government officia? no a1de to the Pres1de
has any assurance that the man he speaks to a&-?res1dent today maj?%:f;one
from the scene tomorrow. How can we expect him te adv:se the Presxdent
‘ W1th that candor of which the Supreme Court speaks in U. S V. N1xon if he
;knows that the very next day the protection of executxve pr1v11ege»nay be
shattered because of a change in the occupant of the 0va1 0ff1ce7 |

If the need for a confidential channel of communicationVexists;v
isn't that need just as great on the day before the PresideﬁcyVéhanges_hanv
" in orderly fashion evary‘fbur or eight years? It is just as importantyén
the last day of a President's term as it is on the first day. But if Qe
deny the app]itation of é%gcutive privilege to con#ersatioﬁé with *airfbrm
President then we have to conclude that communfcations,ﬁhich are fu11y'._

protected on January 19 have absolutely no protection on January 20.



Those who do not believe that the doctrine of executive
privilega can be savoked by a current President as to occurrences
prior to his administration contend that such a proposition would lead
to the ridiculous result that a current President might }mvoke executive

privilege as to communications to President Washington. The answer to
\ o —;---A--n'
that is quite simple: ‘<& s

7%9 Jodl.nm}? the passage of time has eliminated the dangers of exposure the need for

may be opphe confidentiality disappears and executive privilege dissolves.

when eor L5
wall 1l

dedarm = I submit, therefore, that the resolution of contempt based on
“Cmu‘%_f"mu'.u%@fam this subpoena be voted down because there is no critical need for the
JI Tﬁf", % documents sought, and because there is very substantial doubt that
CoYN [ vt -

w hy LTte prosecution for contempt in this i\nstance would be successful.

do wad o ‘«-

RS . =




II. Subpoena and Contempt Citation No. 2

Subposna servad: Friday, chegber 7, 1975

Return date: Tuesday, Novembar 11, 1975

Directed to: The Assistant to the President for National Security
Affairs, or any subordinate officer, official or
employee with custody or control of they%tems &escribét
in the subpoena. ' : y - -

For the following: A1l 40 committee and predacessor commitéée records g

) of decisions taken since January 20, 1965 ref]ectzng

approvals of ccvert act1on progects-

On November 14 the cormittee voted 10 to 2, to brfng'contempt
‘actlon against Secretary Kissinger for non~c0n§11ance with th1s subpoena
This was done even tnough some of the subpoenaed material had been suppl
and the staff of the National Security Coungilrwere expressxng w1111qgne:
to continue to try to work with the staff of the Selectqcommittee to
prov1de 1nformatxon wh1ch it hoped would ultzmately prove to be suff1c1ei

) for our purposes. The record does not indicate that there was ever'a R

refusal to supp1y add1tzona1 information.

On November 6, 1975 the Select Commxttee voted to 1ssue seven
subpoenas;coverlng a substantial number of documents and, 1n most cases,

covering extensive periods of time. Five of these subpoenas were direct

to the Assist&nt to the President for'National SecurityvAffairs. These

Y*h)’ ~ subpoenas were'served on Fr1day, November 7 with return dates of Tuesday
&ﬁ;p" November 11 at 10:00 a.m. Thus, only two working days were provwde¢ to
the respondent to sort out materials, to consult with the staff of the

.{; ommittee for clarification in some instances, and‘to'tnywﬁé_ﬁobk oué a

PO . o e - - . e e s e ——————— - S o W



means of supplying sufficient information for ocur purposes without -
compromising som2 of the concerns of the executive branch. -

(Here consider inserfing a chronology of events pertaining
to attempts to comply and to negotiate.) '

| There is no question but that the executive branch has been
reluctant to surrender:ﬁo the Select Committee the complete records of
the Forty Committee pertaining to approvedfcoveft actions since
January 20, 1965 to date. This reluctance is nbt ét all surpfising
in view of certain events which create stroné suspicion that tﬁeféVhaVe
been leaks of important information by the committee and/or itsrstaff-

‘ 'Neyertheless, some information regarding approvals of co?ert 2
'yprojects was suppligd to the-commjttee, and it is my un&erst&ndipg thatr
-an effort was made to determine exactly that.ﬁhich the cdmmittée'ﬁfshed

prave~dr deﬁonstrate $o that the Séeds of thg.Eommitteehmight be satisfi
withodt‘complete disclosure of all covert aéf%oqs over the last eleven

years. It is also my understanding that this éffort to satisfy the comm

was cont1nu1ng right up to the time the coﬂnattee voted, on Movenber 14,

- je resolution of cont mpt w& l\M
h .on ghe part of tj

*£*~ &% *}L4fuu raM
hus, \there never was a discontinua

executive branch to try to satisfy the committée. I make no repre entat
that there was compliance with the committee's subpoena)<as written pr1c

 to the time of the contempt resolution. The poxnt I do make i

that

contempt act1on on Novewber 14 was not warranted by th ci

/

umstances '
".A existing at that t3me. ThTS is not only important ff/grde to make a.

| judgment as to whether the committee was justifiedy;n taking contempt ac

' 7
-on November 14, it is important in a determination as to whether the act

W&;&k‘l rem amets

gt

taken was valid in a legal sense.
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On the legal question there are precedsnts to guide us.

First, it would be usaful to remind curselves that what the committee

has recommended is a criminal prosecution of Secretary Kissinger. The

commi ttee has elected to proceed under the provisions of 2 U.S.C. 192

and 194. Please see appendix B for the exact language of these provisic
A prosecution'under 2 U.S.C. 192 was before the United States

District Court for the District of Columbia in United States v. Kamp,‘

102 F.Supp. 757 (1952). The court observed that the defendant was -

entitled toithe usual presumption of innocence, and that it was necessar

for the prosecution to brove that the defendant had failed and rafused'

- to p%oduce‘certain records. The court acquitted Lhe defendant stat1ng‘

“Comm1ttees of Ccngress\must conduct examinations

in such a manner that it is clear to the witness = -

that the Committee recognizes him as being in default,

and anything short of a glear cut default on the part

of the witness wxl] pot sustain a conv1ct1on for con~

tempt of Congress. ‘V -f

In Quinn v. United States, 349 u. S 155 (1955) the Supreme '

‘Court approved the Kamp decision. In the qunn case the court was

- considering the refusal of a witness before a congressfonal committee-

~ to say whether he was Of had been a member o? the Communist Party. The

Supreme Court ru]ed that the tr1a1 court should have entered a 3udgmant

of acquxtta] " The heart of the decision was that a prerequxs1te to

'proseCution under 2 U S.C. 192 is a clear d1spps1txon Qf the obaectlon“

of the wltness. The court said: : ) , A ) ";
"Section 192; -like the ordinary federal criminal statute,'
requires a criminal intent--in this instance, a deliberate,
intentional refusal to answer. This element of the offense,
like any other, must be proved beyond a reasonable doubt.

Petitioner contends that such proof was not, and cannot be, -
made in this case.




“Clearly not every refusal to answer a quastion pro-
pounded by a congressional commitfee subjects a
witness to prosecution under 192. Thus if he raises
an objection to a certain question--for example, lack
of psrtinency or the privilege against self-incrimination--
the committee may sustain the objection and abandon the
question, even though the objection might actually be
without merit. 1In such an instance, tha witness® refusal
to ansvier is pot contumacious, for there is tacking the
requisite criminal intent. Or the commitiee may disallow
the objection and thus give the witnass the choice of
answaring or not. Given such a choice, the witness may
recede from his position and answer the question. And if
he does not then answer, it may fairly be said that the
foundation has been laid for a finding of criminal intent

. to violate 192. In short, unless the witness is clearly.
apprised that the committee demands his answer notwith- = .
standing his objections, there can be no conviction under ,
192 for refusal to answer that quest1on. -

» The court went on to say:

"Our view that a clear disposition of the wttness obgectxon
is a prerequisite to prosecution for contempt is supperted
. by long-standing tradition here and-in othar Engi1sh-- :
' . speaking nations." :

The holdings of Kamp and Quinn aré c}ea}* Bexere a pefson .
subpoenaed may be prosecuted under 2 U.S.C. 192 he must be ngen an :‘f
' opportunxty to explain his position, must then be put on notice by the
commattee that compliance with the subpoena is demanded and Zﬁ“ furthe‘
opportun1ty §9F—§be—ﬁ?tn“ﬁa to respond. _

The record in the matter before us clearly d1scioses that no
notice was given by’ the committee to the addressee of the subpoena that
an answer was demanded.N‘The record reflects that a not1on made hy this
member {see record pa;e ) to provide an opncrtunxty for an
exp?anat1on by Secretary Kissinger and/or his representatives was voted

down by the committes. The committee then voted the contempt citation

without having the benefit of +he statement by the targétg?fﬁthe contem
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- resolution. A1l that the members of the committes received was an
explanation of why the committee staff felt that there was non-compliance
with the subpoena. '
Thus, whéther or not thére was compliance is an issue whfch we
need not decide because the resolution of contempt, as a vehicle fbr
prosecution undar 2 U.S.C. 192, is fatally defeciive. That being true,
it would be unjust and indeed outrageous to requést prosecution of
Secretary Kissinger by the United States Attorney for the District o% '
~ Columbia. v . -
It is true that an attsrney vias pe}mitted to 6ome pefaré the ,.
‘;committee.oh November 20, six days after tﬁe contémpt reso?ﬁtions were |
jvadopted, té of fer an exp]anaticn:\ This apparentTy‘resuTted from a‘
_writtén request by the President of the United.§tates delivéféd to thél‘
!chairman’qf the committee on Noyemb%r 19. This does not‘cufe'the defect,
beéauséAit i§ clear that fhé opportunity to a&yance an exﬁ?an&tidn mﬁstg
be gfvén prior to the adoption of a contempt:fesoiﬁtion by the committéé,
Furtherﬁore, the other prerequisite have not been met, to wit: -a clear
‘statement by the ccmmittée to “the réca]citrant witness thét, despite the
“explanation, the committee demands a response. “ | “
Dur1ng the commxttea s meeting of ﬂovembar 20 a representative
of the, adm1n1strat10n offered a mothod of access te?materaals which, if
implemented, wou}d amoupt to substantial ccmpl1ance with the subpoena of

the conm1ttee. The offér was to permit the members of the ccmmitteé and

- certain selected staff members, to review the records of the Forty

Committee at the offices of the National Security Council. If this is
accepted by the committee as substantial compliance the issues raised by

the contémpt resolution will be moot.




If that does.not occur there is yet another legal impediment
to proceeding under 2 U.S.C. 192. The subpoena in question-wasvdirected
to the Assistant to the President for National Security Affafrs. By
letter dated Novembar 19, a copy of which is attached hereto as
Appendix » the R;esident stated that: |

"After November 3, he (Secretary Kissinger) was no

longer my assistant for MNational Security

Affairs . . . ". , ’
Inasmuch as the subposna was voted on November 6 it could not possibly
~ have applied to Secretary Kissinger. As a matter of_fact;the sﬁbpoéna
was not served on Kissinger but'tﬁat.fs of nq.reai ﬁoment;' The simplév;
‘fact is that the subpoena could no£ ho§§?bTy apply»to Secretany' B
Kissinger since he did not occupy the q%fice 0? As§isfant to the

President for National Security Affairs afteriQOVember~3, 1975.

.
.
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III. Subpoena and Contempt Citation No. 3

Subpoena servad: Friday, November 7, 1975
Return date: Tuesday, November 11, 1975, at 10:00 a.m.
Directed to: The Assistant to the President for National

Security Affairs, or any subordinate officer,

official or employee with tustody or control

of the items described in the subpoena. '

. For the following: A1l documents furnishedrby the Arms Control aﬁd :
| | Disarmament Agency's Standing Consuitative‘C6mmissi;
the Central Intel?igence‘ﬁgenc}, the\BgfénsgiinteiI
‘gencé Agency, the NationalySecuritﬁ Rgency, tﬁé«i @
Department qf Defensa, aqdlthe Inte1}igencé Cémﬁunf
Staff siqge M%y, 1972 rg}éting'td adherence t;“thé'
o | provisions of the Stratejfc Afms Limitationj?featy’

of 1972 and the Vladivostok agreement of 1974.
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DISSENTING VIEWS OF
DAVID €. TREEN
TO THE RESOLUTIONS OF THE
SELECT COMMITTEE ON INTELLIGCNCE

-

Like every member of the committee I am interested %n the
ommi ttee receiving whatever information is necessary and appropriate
fo our Tunctien. It is of vital importance that our intelligence
_community dpérate efficiently, economically, prudently and with proper
regard.for the rights of individuals. . |

I differ with the méjorify on the question of what is *neééésar
and appropriate” to our function. 1 a]ﬁo differ with the majorityvaﬁatc
_the wisdom of our attenpns to hold the Secretary of State in contempt

The issue of 2 congr°351ona] comnltt;e s authorxty to obtazn
, test1mony and materials from the ‘executive branch of the government is a
most important and, indeed, most interesting issue. This is a Tegal issu
va constitutional issue. It is the view of some, if not all, of the major
that this fundamental issue must be thrashed out here and now.

~In my view, neither this committee nor any cther congressxonal
committee should feel compe]]ed to assert its legal rights Just for the s
of flexing its muscles or to prove a point. The assertion and prosecutic
of a congressiona] cémmittee's "rigﬁts“ to an u?timateAdispaéition by the
Supreme Cburt.sh6u1d only. occur when it is vitally hecessany to our
legislative function to obtain the testimony or materials and when there
no other way to serve that 1egi§]ative function. The faer ot tho
ISfue ConN — taader c;arr-c—--tj- Cow = Onaly e

f'e.SutU“eGQ M\rg,g,?g e LT o 8 f“ek\é 0(7#

crimi~al ot :J e vidonce  of 14« o
ferivasrae 5 o AmaTlin . ‘ ~ L



Thus, it is my hope that the distinction between what the -
Select Committez, or what the Congress may legally be entitied tao,
on the one hand, and the apprcbriateness and necessity of asserting
and prosecuting those rights, will bé'kept clearly in mind in the
debate on the issues raised by the resolutions of conteﬁpt.
| I am not say?ng.that the legal and constitutional questions
should not be considered and debated. Indeed they should, beca#se th;
“Tegal and constitutional queéiions bear on the question of the apérc«
priateness and wisdom of pursuing the cantembﬁ procesé- Wbat I am séyix
is that one should not vote in favor’df fhe resolutions of’contempf Just
because that individual concludes that the committee has the bettér sids
- of the 1éga1 afgument. '\ o
A1 factors, legal and otherwise, should be weighed by us in .
making this decision: is it nggffor the House of Répfesentativés,to K
vote favorab]y‘on'the’reso]utions? ‘OQr dec%ﬁ%én could hage far-réacﬁing
conseéuences. | | 7’ - o
I would now like to give my own views on thiS‘quéStion.f I
of fer them withaut‘pretensé of sagacity} But with assuranées to mjﬁ

- colleagues in‘ihe House that they have been arrived at sincerely, honest

and with as much profound reflection as time has permitted.

The Wise Course of Action is for the House to Disapprove
the Resolutions of Contempt :

It is my opinion that it was not wise of the Select Coﬁmittee
‘vote the resolutions of contempt against the Secretary of State. Thus,

believe it to be the better part of wisdom for the House to disapprove t



-
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resolutions. I say this for threa reasons:

a) To lay down tne 12gal gauntlet now runs the risk of
hostility on both sides. This will lead to a freezing
of positions. A conciliatory approach will probably
result in the committee getting more informafidn.‘
H.Res. 591, which established the Select Committee,
directs the commitiee to raport_to the House no later
than January 31, 1976.- If we send this matter ta,tﬁe"
courts there is no way that the issue can be resol?éd
prior to that datgrnr'prfor to any reasonablé extension
of the life of the committee. |

b)’ It is questionable that we;need all of the in%ormatién‘

. called for by the subpoenas. 1 am convinced‘that we ; 7.

-can obtaln, on a negotiated basis, sufficient 1nformatxon

CE;;::fﬁ?;:;arry out our legislative mandate. We should 1ns1st R
'Gron our "legal rights" only when the 1nfcrmatxon saught to

",ﬂfw ZQ/'~ be withheld from Congress is abso}uteiy necessary to TtS
<

legislative function. Especially is this true when the -
42{? ,zﬂ7yrﬂjk/ insistence of asserted legal rights 1nv01ves the d1ssemb11r
W Wﬂ arf!enorrrous]y dlsruptwe contempt proceedings aga'mst an

executive official with heavy responsibilities. Bhatever

\u-

:? I*X}‘lk t;/lp- our views may be of the policies pursued by Secretary |
D . 47”“6‘ le Kissinger and/or the President, we'shou}dvhavé a decent reg
z;g., - A ' “‘ for the e%%é;ts of a judiﬁié] confrontation on the‘abiiity
/yAv170‘i~’ of the Secretary of State to carry out his duties. Red&ifﬁ
C the Secretary of State to direct his time and eﬁergy to a

-‘})5 ' ~ Jjudicial battle causes a corresponding diminution %g'the




time that he can cevote to his'responsibilities. This

is an important element to be placed on the scales in
resolving the equation of wisdom.

Thirdly, I believe it }s unwise to pursue contempt becaus
there are serious legal questions as to whether the actio
proposed by the committee will be uitimately'success%ul.
The committee has chosen a course of action which wiil pl

the judicial branch in the position of being the arbitGr.

+ If the judicial proceedings are unsuccessful, because tha

weaknesses in the committee's case,it behooves the House

4 .
to proceed for at least two reasons. First, we should se

to avoid the substantial expenditures of money and human
effort, by both sides. Second, we should seek to avoid t
possible establishment of an&a&Verse precedent because of

weak case.

Let us now turn to the specifics of the three resolutions and

subpoenas.

. the subpoenas on which they are based. For the convenience of the membs

I will discuss each separately following a description of eaéhrof the

T

I. Subpoené and Contempt Citation No. 1

Subpoena served. (insert date) AJov 7, 19275 (P"*W) A

Return dates

Directed to:

November 11, 1975 |10 pom. CTwde)

Henry A. Kissinger, Secretary of State, or aﬁYﬁubordina
officer, official or employee with custody or COntroI}

" jtems described in the subpoena.



For the following: A1l documents relating to State Department recommend
covert-action made to the National Security Council :
the Forty Committee and its predecessor committees fi
January 20, 1961 to the present.

On November 14 the committee voted, 10-2, to bring contempf ac

against Secretary Kissinger for non-compliance with the subpoena.

. N
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delivered to tha Chairman of the Select Committee respectfully decliming
compliance. Tha letter reads, in part, as follows:

"The subpoena sought 'all documents relating to

State Department recommending covert action made
P o to the National Security Council and the Forty
Committee and its predecessor Committees from Janu-
ary 20, 1961, to present.’ The Committee staff has
made clear that this is intendad to cover recommenda-
tions originating with the State Department. An
examination of our records has disclosed ten such ,
documents, dating from the period 1962 through 1972.
These consist of recommendations from officials in
the State Department, sometimes the Secretary of
State, to the Forty Committee or its predecessor,
303 Committee, or to the President himself in con-
nection with consideration by one of those Committees.

ﬂ/ " "The documents in question, in addition to dis-
closing highly sensitive military and foreign affairs
assessments and evaluations, disclose the consul- -
tation process involving advice and recommendations
of advisers to former Presidents, made to them directly
or to Committees composed of their closest aides and
counselors." §> o -

It is my understanding that a verx;extensiVe effort was re-

o‘S!

quifed“{o identify documents meeting the descriétion in the.subpoépa-

~ This was no sma]]'uhdertaking considering that a perﬁod of moré'than'
14 years was involved. As of November 14, the date of the fetter
referred to abové, the staff of the Secretary of State hadAdiscovgred

~ ten documents, dating from the period 1962 throdgh 1972- They were
described as "reéommen@atioﬁs from officials ih the State Department,
sometimes the Secretany'of State, to the Forty Committee or its
predecessor, 303 Committee, or to the President himself iﬁ conhection'
with consfdération by one of those Committees.” It is my understanding
that none of the ten documents involve the administration of Pres%dent
Ford, and that nine of the ten documents originated during the administr

tions of Presidents Kennedy and Johnson. Thus, any notion that the



cocuments are baing withheld to avoid embarrassment to thes present 
‘acministration should be discarded.

I quesf%on the need of the committee to have recommendations
by the State Department of covert actidns. I admit that this is an

interesting inquiry. But what pertinence do recommendations for cavert

actions have to the busingss of the Select Committee? ,

H.Res. 591 establishad the Select Committee "to conduct an
dnquiry intoAthe organization, operations and oversight of the intellfgenc
community of the United;States’Govgrnment." The“recommenaations of-the;'y
Secrefary of State, or the recommendatidqs'df anyone else for that métter,
are.not relevant to the "organization, oﬁgrations, abd oversight of the- -
intelligence community." H.Res. 5§1 authorizes the Select Committeé;ta i
.inquire into 5the necessity, nature, and extent qf ogvert and-cdvert 
intelligence activities by United States intelligence instﬁumépfa?itiés f
. While thé'autﬁority of the committee extends t;“covértkactfvitiesactuélly
carried 6;£ that éuthority does not give the cﬁmmittea the power to ‘
force anyone to d1sc]ose what reconmendat1ons he made for covert actxvxtes.
Perhaps there are some in the Congress who would ]1ke tc know what the
. Secretar1es of State from 1962 to 1972 were recommend1ng. That would make
fascinating reading and undoubtedly would make for sgﬁe great headifhes
were the 1nfbrmat10n divuiged. But the mandate of tﬁé Select Coﬁmittee
is not to inquire into the imagination of our Secretaries of State, our
mandate is to determine hsw our intelligence communxty operates..

There isn't any need for our commxttee to 1ook 1nto the minds
of the Secretaries of State over the 1ast 14 years in order to determine |

how the intelligence community carried out its functions and to make
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recommendations about what we should do in the future. ,w:mf“:



Our inquiry begins with the process by which a decision is

made to carry out a covert operation, not with a recommendation to the

decision makers.

Thus, I submit that there ﬁs no real need for the committee
to haQé;the information sought by the subpoena. Regardless of our Iegaf
right, we should not pursue the criminal prosecution of the Secretaré
of State for something that we have no.real need for in carrying'qét our
Tegislative function. |

But, there are also at }east two serious ]egal 1mped1ments to
the committee’ s right to obtain .the 1nformatlon. ~‘ ‘

Fxrst therea is the legal question as to whether or not the )
subpaenéed materials seek information wh1ch is beayond the scope‘of our ,

éuZ’a" 'inquiry. 'Inkhaking this determination the %ourps‘wfilIdok-tc'tﬁe'sqéﬁe
‘ )r4; | of our'autﬁority as dgfined by H. Res. 591 agdiwil] a]sor1obk té the:fac;
C;L/:;zgijbdﬁfj 'of the particu1ar case to determ‘ne if the subboenaed matérials are .

@? C:;ro *a" critical to the performance of the cozm1ttee's functlon The’United‘
Lt ]
6y7r’M€:;’i‘9V$ States Court of Appeals for the District of Columbia (to which court suci

iy
¢ Lot ;‘) ‘%n issue as we have before us would travel) spoke to th:s issue in Senats
P -
ar’ gf* &g’t Select Commltte v. Nixon, 498 F. 2d 725 (1974) phe court said:-
&\Wudé»lq‘,g | " ... e think the sufficienty of ‘the Committee's showing
ﬂﬁ: . must depend solely on whether the subpoenaed evidence is
Qﬁ} - demonstrably critical to the responsible fu?f111ment of the
No- j\ ¢ “ Committee's functions. _ A
« \ﬁf - { ) Y. Tha sufficiency of the Committee's show1ng of need
@ v { ' 'q{f has come to depend, therefore, entirely on whether the
: ‘a",s \ \} subpoenaed materials are critical to the performance of its
G}* /.S legislative functions. There is a clear difference between
¢4q Congress's legislative tasks and the responsibility of a

1 grand jury, or any institution engaged in like functions.
5#“} ¥L@" ,)5 ‘While fact-finding by a legislative committee is undeniably.
v \\ a part of its task, legislative judgments normally depend
_more on the predicted consequences of proposed legislative
actions and their political acceptability, than on precise

}¥, (J~ reconstruction of past events; Congress frequently legislate
\O (}0}3. on the basis of conflicting information provided in its

hearings.”

e . . L



Thus, in order to have any chgnce of succeés in judicial
proceedings wnich, it should be remembered, are criminal in nature,
the committez must show that the recommendations of the various Secre-
tariés of State during the 14 years in quesiien are "demonstrably
cr1tzcal to the responsxble fulfiliment" of the committee‘s‘functioh-
There is Tittle doubt ip my mind but that thié test cannot be met.

 Then there is a second, and perhaps even more fdrmidab1e,

Tegal hurd]é; It is the hurdle of executive privilege asserted in this
instance by the Pres¢dent o‘ the United States. o

It is important to kaep in mind that the assertxcn of executi
privilege was made by the President and nat by the Secretaty of State._
By letter from the President's counsel to Secretary K1ss1nger, the Presi¢
advised the Secretary that he 1nvexed executtve pr1v11ege as to the
docgments covered by the subpoena.  The Secretany Lhen transmxtted that
decision to thé committee. This procedure fo110wed the method establxshe
by the Pres1dent several years bafore. | i _ _

But the 1mportant question is vhether or not the éssertion ofA
executive priviiege is valid in this instance. That Such a_ﬁoctrine‘:
exists and has constitutional validity has been élearﬁy recognized by'ou¥
courts including the Supreme Court of the United States. United sta‘tes:x
Nixon, 418 U.S. 683. Any member who is troubled about the limits and
definition of executive or presidential privi!ege shou]d'afford'himsé]f
the opportun1ty of reading the pert1n°nt port1on of that dec1sicn B
beginning at 418 U.S. 7053 . ,
In he United States v. Nixon, the Supreme Court was confronte

with a collision between executive privilege and the constitutionally A



“defendant in a criminal trial has;%he right "to be confronted with

the witnesses against him" and “to have compulsaory process for obtaining

witnesses in his favor". The Supreme Court held that executive privileée
could not be invoked to prevent access by the judicial branch to material
bearing on a criminal trial.

Although the Supreme Court in U.S. v. Nixogx was nbt dealing
with the issue of ccngressional access versus executive privilege, ‘
nevertheless, the decision stands as a strong pronouncement as to the
existence and extent of the doctrine. Nnen the pr1v3lege is asserted |
on the basis of national securityvfntergsts it may even fcreclose access;
in cr1m1na1 cases. ‘ : o ;§~f | . ’

?%3‘Those who do not have the opportunxty to read the dec1s1on

- of the Supreme Court in United States v. N1x0n, ‘the following pgrt1ngnt

ey
Lo-

portions thereof will be helpful: RS

" . . . The first ground is the valid need for protection

of communications between high Govermment officials and

those who advise and assist them in the performance of .

their manifold duties; the importance of this conf1dentza}1ty
~is too plain to require further discussion. Human experience

teaches that those who expect public dissemination of their

remarks may well temper candor with a concern for appearances

and for their own interests to the detriment of the decision-

making process. Wnatever the nature of the privilege of =

confidentiality of Presidential communications in the exer-

cize of Art. Il powers, the privilege can be said to derive

from the supremacy of each branch within its own assigned

area of constitutional duties. Certain powers and privileges

flow from the nature of enumerated powers; the protection

of confidentiality of Pres1dent131 communications has similar

const1tutxonal underp1nnxngs. .

.




“The expectation of a President to the confidantiality
of his conversations and correspondence, like the claim of
confidentiality of judicial deliberations, for example,
has all the values to which we accord deference for the
privacy of all citizens and added to those values ihe
necessity for protection of the public interest in candid,
objective, and even blunt or harsh opinions in Presidential
decisionmaking. A President and those who assist him must
be free to explore alternatives in the process of shaping
policies and making decisions and to do so in a way many
would be unwilling to express except privately. These are

_the considerations Jjustifying a presumptive pr1v1]egerfor
Presidential communications. The privilege is fundatmental
to the operation of government and inextricably rooted.xn
the separation of powers under the Constitution.”

"In this case the President challenges a subpoena

served on him as a third party requiring the production

of materials for use in a criminal prosecution; he doas so

on the claim that he has a privilege against disclosure of
confidential communications.  -He does not place his ¢laim .
‘of privilege on the ground they are military or diplomatic .
“secrets. As to these areas of Art. II duties the courts

have traditionally shown the utmost deference to Presidential
responsibilities.” (emphasis suppl}ed) ,

"Moreover, a President's communications and activities

encompass a vastly wider range of .sensitive material than

... would be true of any 'ordinary individual.® It is therefore
necessary -in the public interest to afford Presidential
confidentiality the greatest protection consistent with
the fair administration of justice. The need for confiden-
tiality even as to idle conversations with associates in whict
casual reference might be made concern1ng political leaders
within the country or foreign statemen zs too obv10us to caII
for further treatment.” -

Thus, the Supreme Court has given firm foundatxon to the doctt
of execut1ve privilege. Its applicability to the circumstances now befc

us is hard]y debata§1e. The,c?aim of executive briviiege is based on t

assertion, set forth in the communication to the Select Committee;_thaﬁ:

documents subpoenaed "in addition to disclosing highTy‘sensitive milita:
and foreign affairs assessments and evaluations, disclose the consultat:

process involving advice and recommendations of advisers to former Pres

&y
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-made to them directly or to committees composed of their closest aide§
and counselors.”

The argument is made that executive prfviiege may not be
asserted by President Ford for cemﬁuniéétians directed to former President
or to advisory committees_of former Présidents. On this point, as far as
I know, there ére'no specific legal precedents. However, if the ratfonafe
of United States v. Nixon is applied it becomes aéparent that the doctrine
mu§t extend fa communicatfons involving former Pres?dents;'

The doctrine of executive privilege fs bottomed not on some
'iega1 techn1cai1ty bﬁggggi.on plain and s1mp1e 10910* the need for
confxdentlallty This need can be served enIy if thase vho make recommend
tions to the President know that their expressions wxll be protected even
. after the President to whom those expreSS1cns were made has left office.
No Secretary of State, no high government cff1c1a1 no aade to the Preside
4"_has any assurance that the man he speaks to as President today mai?tztéane
'from the scene tomcrrow. ch can we expect h1m‘to\advzse the Presadent
wlth that candor of which the Supreme Court speékg in U. S. V. Nixdn if he
ykncws that the veny next day the protection of execut1ve prrvz?ega may'ba
: shattered bacause of a change in the occupant of the Gval Offxce?

| If the need for a confidential channe? of communication exists,
isn't that need just aslgreat on the day before fhg Presidehqy éhanges;har
in order?y fashion every four or eight years? It is just as important éﬁ
the 1ast day of a Presxdent’s term as it is on the first day. 'But if Qe
deny the app]xcatzon of executxvo privilege to conversatxons with a- forn

President then we have to conclude that communTcatxons,whxch are fully

protected on January 19 have absolutely no protection on January 20.



Those who do not believe that the doctrine of exétutive"
privilega can be savoked by a current President as to occurrences
prior to his administration contend that such a proposition would 1ead
to the ridicuious resuit’that a current President might‘pnvoke executive
privilege as to coﬁmunications to Président Washington. The answer to
that is quite simple: the doctrine is applicable as far back as .
~)“eexs«cn'zab]g.‘f necessary to protect the éurpose of the privilgge.‘ After
tﬁe passage of time has eliminated the dangers of expcs&fé'thé need for
chfidentiaTity disappears and executive privilege.dissolves; i: -

I submit, therefore, thét tﬁé resolution of contempt éaséd én
th1s subpoena be voted down because thore 15 ne critical need‘for'the o
documents sought and because thare is very substantxai doubt that

prosecution for contempt in this instance would be successful.

K"
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II. Subpoena and Contempt Citation No. 2

Subpoena served: Friday, Noveméer 7, 1975

Return date: Tuesday, Novembér i1, 1975

Directed to: The As5istant to the President for National Security
Affairs, or any subordinate officer, official or
employee with custody or .control of the i;ems éescribec
in the subpoena. )

E For the following: Al1 40 committee and predécessor'cammittee record; :

. of decisions taken since January 20, }Baslreflecting .

approvals of covert action projects.

On November 14 the committes voted, 10 to 2, to bring cantempt

act1on aga1nst Secretary K1ss1ng°r~for non-con¢11ance with this subpaena

",
.,

_This was done even though some of the subpoenaed material had been suppl
‘and the staff of the National Security Coun;xl wera expressing w1111qgne:
», to continue to try to work with the staff of tﬁe Select Cbmmittee to
“provzde 1nformat10n which it hoped would ultimately prove to be suffxcxe
- for our purposes. The record does not 1nd1cata that there was ever a
| refusa1 to supp?y add1t1ona1 information.

On November 6, 1975 the Select Committee voted to 1ssue seven

‘f‘fsubpcenas coverlng a substant1a1 number of documonts and, in most cases,

covering extens1ve periods of time. Five of these subpoenas were direct
~ to the Assistant to the President forfNatiﬁna1 Secdrity Affairs. ,These
‘sabpoehas wére served égﬂkriday, November 7 with return dates of_Tues&éy
Novembef 11 at 10:00 a.m. Thus, only two working days were pfovided to
the respondent tc sort out materials, to consult with the staff of the

committee for clarxflcatlon in some instances, and to tny to work out a



means of supplying sufficient information for our purposes without
compromising some of tha concerns of the executive branch. -
‘ (Here consider inserting a chronology of events pertaining

to attempts to comply and to negotiate.) | |

| There is no question but that the executive branch has been
reluctant to surrender:io the Select Committee the complete records of_
the Forty Committee pertaining to approved covert actions since-
January 20, 1965 to date. This reluctance is not at all surprfsing ‘
in view of certain events which create strong suspicion that tﬁefé havé
been leaks of inportant information by the committee and/or ifﬁ staff.

- 'Nevertheless, some 1nrormat10n regarding appravals of covert.a
projects was supp11ed to the coﬁmrttee, and it is my anderstandzng that
an effort was made to determine exactly that which the commxttee w1shed
prove or demonstrate o that inhe needs of the. commxttee might be sat15f1
w}thout comp?ete d1sclosure of all covert acticns over the last e]even
years. It is also my understand1ng that thts effort to sat1sﬁy the comm
wés continuing right up to the time the commxttee voted,_on November 14,
the resolution of contempt. | ' N

Thus, there never was a dxscontinuance .on the part of the :
executive branch to try to satisfy the comm1ttee.. I make no representat
that there waé compliance wfth the committee's subpoena;(as written prio
to thé time of the contempt reso]ution. The point { do make is thata‘ :
cantempt action on Novémbev 14 was not warfapte¢.h§'thé}circﬁmstances 1
existing ai that time.' This is not only impdrtant in order to maﬁé a.
Jjudgment as to whether the committee was justified in taking contempt ac:

on November 14, it is important in a determination as to whether the act’

taken was valid in a legal sense.



On the legal question there are precedents to guide Qs.
First, it would be useful to remind curselves that what the committee
has recommended is a criminal prosecution of Secretary Kissinger. The
cormittee has elected to procead undg? the provisions of 2 U.S.C. 192
and 194. Please see appendix B for the exact language of thesa provisic

A prosecution under 2 U.S.C. 192 was before the United States
District Court for the District of Columbia in United States v. Kémp,

102 F.Supp. 757 (1952). The court observed that the defendant was

entitled toithe usual presumption of innocence, and tﬁat it was necessar
for the prosecution to prove thatA the defendant had failed énd fefused’
to pfoduce‘certa?n records. The court acquxtted the defendant statxng.

”Comm1ttees of Congress must conduct examlnatTOns

in such a manner that it is clear to the witness .

that the Committee recognizes him as being in default,

and anything short of a clear cut default on the part

of the witness will not sustazn a conv1ctzon for con-
tempt of Congress.” e ) S

- In Qu1nn v. United States, 349 u. S 155 (1955) the Supreme |
Court approved the Kamp ¢ec1s1on. In the Quznn case the court was
g considering the refusal of a witness before a congresszcna] comm1ttea;
- to say whether he was or had been a member of the Conmun1st Party. “The
Supreme Court ru1ed that the tria] court should have entered a Judgment
- of acquitta]“ The heart of the dacision was that a prerequisite to
'prosecut¥on under 2 U S.C. 192 is a clear dlspos1txon of the obJectlon"
of the witness. The court said: _
"Section 192; -like the ordinary federal crimiﬁal statute,
requires a criminal intent--in this instance, a deliberate,
intentional refusal to answer. This element of the offense,
like any other, must be proved beyond a reasonable doubt.

Petitioner contends that such proof was not, and cannot be, -
made in this case.




"Clearly not every refusal to answer a question pro-
pounded by a congressional committee subjects a

witness to prosecution under 192. Thus if he raises

an objection to a certain question--for example, lack

of pertinency or the privilege against self-incrimination--
the committee may sustain the objection and abandon the
question, even though the objection might actually be
without merit. In such an instance, the witness' refusal
to answer is pot contumacious, for there is lacking thes
requisite criminal intent. Or the committee may disalliow
the obJectxon and thus give the witness the choice of
answaring or not. Given such a choice, the witness may -
receds from his position and answer the question. And if
he does not then answer, it may fairly be said that the
foundation has been laid for a finding of criminal intent
to violate 192. In short, unless the witness is clearly
apprised that the committee demands his answer notwith- .
standing his objections, there can be no conviction under
192 for refusal to answer that quest1on.

 The court went on to qu:

"Our view that a clear disposition of the w1tness ObJeCtJOH
is a prerequisite to prosecut1on for contempt is supported
by long-standing tradition here and -in other Eng]1sh- -

s . speaking nations.” _ v

The holdings of Kamp and Quinn are . c]ear- Beaore a person R
subpoenaed may be prosecuted undnr 2 U.S.C. 192 ne must bn ngen an ) :

opportun1ty to exp1a1n his position, must then be put on notice by the

. ‘commi ttee that compliance mth the subpoana is demanded and Zh‘ furthet

opportun1ty rQF—%h@-#?ﬁﬂ‘&s to respond.
The record in the matter before us cTearTy discldses that no

notice was given by the committee to the addressee of the subpoena that

an answer was demanded, The record reflects that a not1on made hY‘th1S

PO

member (see record page ) to provide an opportun1ty for an 7’
explanation by Secretary Kissinger and/or his representatives was voted
down by.the committea. The committee then voted the contempt citatidn

: , . oy ,
without having the benefit of &m= statement by the target of the contem
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resolution. A1l that the members of the committee received was an
explanation of why the committee staff felt that there was non-compliance
with the subpozna.

kS

&}ﬁ)7 o Thus, whether or not there was compliance is an issue which we
r) need not decide because the resolution of contempt, as a vehicle for

S;L}" }53 prosecution under 2 U.S.C. 192, is fatally defective. That being true,
, 'i» it would bé unjust and indeed outrageous to requést‘prosecution of
f((}' “?Secretary Kissinger by the United States Attorney for the District of
Li;f” cfybﬁf Columbia. | | ) | |
er’ i It is true that an attéfney{ﬁ;s pe}mitted to}éome beforé’the‘1
_commiitee on Nbvember 20, six days'aftnffthé contémpt resoiutions‘weren:
adopted to offer an explanation. This apparently resu]ted,frcm a
written request by the President of the United States dellvered to the~r
 chairman of the committee on November 19. Tﬁ}s does not cure the defect
because~it‘i§‘¢1éar that fhé opportunity to éé}ance anuexélanation'must:
- be‘givén prior to the adoption of a contempﬁfrésoiﬁtion b} the committee
| Furtherﬁore, the other prerequisiteshavé notvbeen met, to wit: a clear
'statement by the committée to the réca]citrant witness ihéf, despite the
‘exp1anation; the committee demands a respense. - | . | ”
Bur1ng the comm1ttee s meeting of November 20 a representattve
of the, adm1nxstrat10n offered a method of access to?mater1als which, if
implemented, would amount to substantial complxance with the subpoena of
the commxttee. The offer was to permit the members of the committee and
certain se1ected staff members, to review the records of the Forty
Commi ttee at the offices of the National Security Coungll. .If th1s is
accepted by the committee as substantial compliance the issues r&ised by

the contémpt resolution will be moot. SRR 71 -
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If that does not occur there is yet another legal impedimentv
to proceeding under 2 U.S.C. 192. The subpoena in question-wés directed
to the Assistant to the President for Mational Seturity Affa%r =~ \BY
letter dated November 19, a copy of which fs attached hereto as
Appendix s the President stated that: |

"After November 3, he {Secretary Kissinger) was no

longer my assistant for National Security
: Affalrs et

e subpoena

was not served on Kissinger but that is of no real @?m t. The $imp1é3:




IIT. Subpoena and Contempt Citatijon No. 3

Subpoena served:
Return date:

Directed to:

For the following:

Friday, November 7, 1975
Tuesday, Novembe; 11, 1975, at 10:00 a.m.

The Assistant to the President for National

-

Security Affairs, or any subordinate officer,

official or émpioyee with custody or ccntro1“
of the items described in the subpoena; -
A1l documents furnished by the Arms Cantrol and

Disarmament'Agen;yfs Standing Consultative Commissi

" the Central Intelijgéhce'Agenqy, the Defense Inﬁail
Vgencé Agency, theANationA]rSecurit} Agenqy; thé‘; ‘

Department of Defense, and the’Intejligencé Communi

Staff since May, 1972 gﬁféting.to adherence to the

‘provisions of the Strategic Arms Limitatioﬁ:Tfeaty

of 1972 and the Vladivostok agreement of 1974.

"' : -‘, (?759‘,{A: ¢§a;4};JﬁL#& %gilavgﬂchA.:Eﬁ;’;:;L4%§7s~‘?¢f& {t;??. E:;
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DISSENTING VIEWS OF REP. ROBERT McCLORY

TO
THE COMMITTEE REPORT ACCOMPANYING THE CONTEMPT RESOLUTION DIRECTED AGAINST
DR. KISSINGER FOR FAILURE TO PRODUCE MATERIALS UNDER THE FORTY COMMITTEE

SUBPOENA . | >,

W




Cmans

Thejig;tempt resolution, citing Secretary Kissinger, as Assistant
to the President for National Security Affairs, for his refusal to turn
over to the Select Committee unabridged and unsanitized records of

- Forty Committee decisions approving covert operations since 1961, ought

to be rejected by the full House on the grounds that it is both untimely
and procedurally faulty.

To begin with, the Select Committee addressed this subpoena to

"Assistant to the President for National Security Affairs, or any

subordinate officer, official, or employee with cug: or control of
the items described in the subpoena," ané:I; w;j; ved
Secretary of the National Security Council on Friday, November 7. In Q

on the Staff

his letter to the Committee dated November 19, the‘President personally
certified that Dr. Kissinger had not been the Assiéfﬂnt to the President
for National Security Affairs since November 3. Iﬁ.thekfdbe of this
uncontested statement by the President, the majorit; of the Committee,
for reasons that remain unfathomable and certainly inexplicable, cho

to simply ignore this fact and took no action to redirect thgﬂfontempt

resolution against the perSon who had actual control over the documents

in question. } If the Committee was sincerely interested i 1v1ng the
information which it sought rather than in forcing a @ nfrontat1on with
Dr. Kissinger, I fail to understand why, under the terms of its own

subpoena (which was directed to the office rather than to a specific

individual), it did not amend the resolution and direct it against tba. 2\\
person who has served as the President's chief assistant for nat1onah. %
%}"

security matters gince November 3 -- the Deputy Assistant for Nat1onaTm\N“”#;

k\\\~\,\\fiiif1ty Affairs AG;nerﬂ Brent Scowcroft. g =1 M4
(&-dyb ot i o oo @7
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The majority of fhe Committee is asking this House to hold Secretary -
Kissinger iﬁl;ontempt for failing to deliver documents over which he has
no contro]. This is patent]y unfair to any‘impartia] observer -- and the
cavalier attitude which the Committee has exhibited in refusing to redirect
this contempt resolution ought not to be emulated by the full Houseé in the =~
serious and responsible exercise of its investigative poWers. This
contempt resolution should be overwhelmingly rejected by the House to avoid
making a mockery of this body's tradition of respect for fundamental fairness
and due process. .- 9

More importantly, a'Fontempt resolution is unwarranted at this time,
regardless to whom it is directed, because of the record of cooperation
which has characterized negot1at1ons between tﬁéﬁiﬁm1n1strat1on and this

Committee in this instance as well as in all cases since the inception of

e
.
N

this investigation.

The members ought to know that Chairmah Pike and I have personally
met with the President and his chief advisors on maﬁy occasions to work out
problems of mutual concern between the Administration and the Select
Committee. In addition, the Committee staff has met with representatives
of the Administration, under the able direction of Presidential Counsellor
John Marsh, on countless occasions to work out acceptable procedures by
which the Committee can receive the highly sensitive information which it
needs to conduct a responsible investigation. To date, this willingness to
cooperate has resulted in this Committee receiving unprecedented access to
intelligence information in the Executive Branch.

The members also ought to know that the Committee is seeking to cite
Secretary Kissinger fotacontempt over the question of who is going to

retain physical possession .of the documents in question. The Adm1n1strat1on
“z{; \
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rhas offered coqglgte and unfettered access to these documents to all thirteen

Committee members and appropriate Committee staff in the offices of the
. SELVRITY V
Natwonalﬂ?ounci], subject only to the previously agreed upon procedure that

the names of operatives and the most sensitive intelligence sources and ..
methods would be deleted.” In other’words,vthe Committee has been given an
opportunity to obtain all the information which it requires and has ordered

produced in its subpoena. gww.b QM—'\ ZD } SR At-g‘s M-& '

To realize the significance of this unprecedented arrangement which

has been proposed by the Administration to satisfy the Committee, it is
very important that the members understand that the documents in questio

are among the most sensitive papers which have ever existed in the Unite

Stafes government. These documents constitute the complete record of
every coﬁert action which has been approved by theifé;ty Commi ttee and
the President over the past fifteen years. In many ;fvthese dacisions,
the circle of those knowledgeable of an operation was restricted to the
President and a very small handful of his closest advisors. Of the entire
National Security Council staff, only one person has complete knowledge of
and control over the records of the Forty Committee.

Against this background, the members certainly ought to conclude that
the Administration has made an offer of a reasonable arrangement for
Committee access to this extraordinarily sensitive informatiodfthat should
satisfy the Committee's legitimate needs without the necessity of a
contempt proceeding against the Secretary of State.

In any event, the President has pledged the continuing willingness of
his Administration to meet to resolve any problems which still exig;\wifr

Voo

respect to cooperation with the Committee. At the very least, the contempt
BN A
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\.;,.wa. wathe Comma

resolution was se§1ou§g y premature §nd precipitate. Ever—ifthe maIority
Admwnxstrat1on proposal for compkete access to theze Ezéerlals the

extraordinary remedy of ahFontempt proceed1ng is unca]led for at

this time.



For the foregoing reasons it is the position of the undersigned

that the resolution seeking to hold Dr. Kissinger in contempt

7, Baa—

#or=failure to produce materials under the Forty Committee Subpo

be rejected overwhelmingly by the Members of the House of
Representatives.
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DISSENTING VIEWS OF REP. ROBERT McCLORY

TO

THE COMMITTEE REPORT ACCOMPANYING THE CONTEMPT RESOLUTION AGAINST DR.
KISSINGER FOR FAILURE TO PRODUCE MATERIALS UNDER THE STATE DEPARTMENT

SUBPOENA. : ' «

P

' ”
B ¥
;

F
7 O\
W I
. -
o =)
\_‘_\ Vi
" e




In the final sentence of his letter to the Select Committee dated
November 19, 1975, the President of the United States voiced a sentiment
with which I wholeheartedly concur. The President wrote, "I believe that
the national interg§t is best served through our cooperation and adoption... .
of a spirit of mut&al trust and respect.” - It is my earnest contention
that in this area of complex national security issues and in an atmosphere
of ongoing serious negotiations with the Executive Branch, the Committee
ought to have continued to work together with the President to resolve
remaining diffe[ences rather than follow the precipitate route of

voting a,contempt citation against the chief foreign affairs officer in

A
this Administration at such a crucial time in world events. As the
President stated, there is a legitimate national intqrest at stake here
that ought to transcend all the recriminations, misunderstandings, and
personality conflicts which have brought the Committee to this unfortunate
action. o

The House Select Committee on Intelligence has been given one of the
most sensitive and important responsibilities which has faced the Congress
Since World War II. It has been no easy task to pierce the veil of
secrecy which has surrounded the intelligence community's operations since
our nation became the most powerful country on earth -- and it has been
more difficult still to come to grips with some of the most fundamental
questions at the heart of the operation of a secret intelligence function
in a democratic society. If I do say so, I believe that the Select
Committee, with the aid of unprecedented cooperation on the part of the

Ford Administration, has been conducting a crucially important investigation

in a most honest and responsible manner. s FTEN
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It is in this context of respect for the dedication and hard work of
the Committee that I must express my regret thag the majority has chosen to

take the hasty and mistaken action of voting iﬁcontempt resolution against

the Secretary of State. In my opinion, the Commi;tﬁf has made an unfortunate

and serious error in citing'the<5ecretary"fo§§contempt,fand‘this?freso!utionjaa

do not merii;the support of the full House of Representatives.

Secretary Kissinger ought not to have been cited in contempt for
refusing to surrender State Department documents for which the President of
the United States has asserted a claim of executive‘privilege. The
Committee's subpoena to the Secretary sought "all documents relating to

@YV
State Department recommending,covert action made to the National Security

Council and the Forty Committi; and its predecessor committeés from
January 20, 1961 to the pr-esem:."l After service nfatﬁe subpoena, the
appropriate documents were identified and referred to %he White House for
review. The Attorney General was asked to carefully review these documents

and rendered an opinion that executive privilege could appropriately be

asserted. By letter dated November 14, 1975, the Counsel to the President } . {

confirmed in writing the President’s instruction to the Secretary of State 1§)L

to respectfully decline compliance with the subpoena on the grounds of the
President's personal assertion of executive privilege. The Majority
Report fails to mention the fact of this assertion of executive privilege;

neither does it, in any way, challenge the validity of the asserfigg;,,,

R TR

In the above-mentioned letter from the President to the Committee,ythe
4/////’¢;;;22ttee received the President's personal word that

the documents revealed to an unacceptable degree the consultation

process involving advice and recommendations to Presidents Kennedy, A

Johnson, and Nixon, made to them directly or to committebs; composed
of their closest aides and counselors, . i~ fD



The Committee has no evidence, and has, in fact, made no claim that this is
not the case. In the absence of any such claim, it seems to me that the
President's claim in this respect ought to be-hpnored and respected.

The Committee's action. in:pressing thgﬂcontempt-resolution;ﬁn»the face -
of the President's assertion.of executive privilege in this case creates a
conflict between the House of Representatives and the President which cannot

be resolved by following any definitive precedent. However, there is a

regards as
W~

clearly established manner for the House to meet a challenge which it
ontuma ig_}. here is, ng Eﬁfd to refe thws matter to the
%‘Eby 0~ O
i Jtﬂ‘Pze its own authority™

to order the Sargeant-at-Arms to seize the Secretary and confine him to the

courts

common jail af ihe District of Columbia or the Guard Room of the Capito

N o v B ey
Police 4Bﬁ-euurse"there-as-neiépparent intention on the part of any

members of the Committee to [ M&-&theed, no Congress

has ever undertaken to exercise its contempt authority in this manner -- but

the members ought to be aware that if the full House approves this resolution,
it will set in motion a course of events which can result in an equally
disastrous spectacle.

Several members of the Committee have questioned the President's
authority to assert executive privilege on behalf of his predecessors in
office. Bearing in mind that the raison d'etre of the privilege is the
protection of the integrity of the consultation process between the Chief
Executive and his closest advisors, it would seem obvious that the privilege
runs to the Office of the Presidency rather thah to the individual President
himself -- and numerous precedenfs can be cited in support of this particular

assertion. The President has not claimed a privilege which covers a period

<
-
o



v .‘ _a-

going back to the founding of the Republic -~ rather he has sought to
protect the consultation process in the immediate past three Administrations
as it occurred over the past 15 years. Many people who served in the past
three Administrations are still very much alive -- and to set a precedent
in this case in which Presidents and their closest aides could fear revelation -:
of their internal deliberations after they left the government would certainly
have a chilling effect on the frank, forthright, and sometimes publicly
unpopular advice which the Chief Executive has a right to expect from his
advisors.
Finally, to help the members determine the validity of the assertion
of executive privilege in their own minds, it may be useful to expand upon
the sketchy description of the documents which is contained in the majority
report. The Committee subpoenaed and the Executiveihés compiled a total <QL44
odocuments prepared by the Department of State Qirich were sent to the <
7 National Security Council and the Forty Committee'in which the Department
S;LJHQL initiated a proposal for a covert action project. Tﬁese documents cannot be
. described as a normal part of the tremendous paper flow between an Executive
‘beﬁék department and the White House. Rather, these documents contained highly
i:ﬁ::iﬂh sensitive information and went directly to the National Security Council, .-
//,,f”’”" which is chaired directly by the President, or to the Forty Commﬁttee, which
| is chaired by the Assistant td the President for National Secupity Affairs -- om
of the President's two closest advisors in matters of foreign affairs and
national security. Furthermore, the Select Committee has received testimony fro
the Secretary of State that, in no instance of which he is aware, did any covert
operation receive approval without the direct personal attention of the

President. Clearly, these documents either went directly to the President or

R
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were the basis for a Presidential briefing by one of his closest advisors.
They are at the heart of the consultation process -- and as such, deserve

protection under the doctrine of executive privilege if the doctrine is to
have any vitality at all.



For the foregoing reasons it is the position of the undersigned
that the resolution seeking to hold Dr. Kissinger in contempt
for failure to produce materials: under the State Department - -

subpoena be rejected overwhelmingly by the Members of the House

of Representatives. WW
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THE WHITE HOUSE

WASHINGTON

November 28, 1975

MEMORANDUM FOR: MAX FRIEDERSDORF

FROM: JACK

It is very important on Monday the#”we prepare for the Republican
Conference involving citations from the Pike Committee,

Because of his efforts to date, Charlie Leppert can be of tremendous
help.



Ll 1'; /{//
:—-"7:; : December 1, 1975
=¥ & L
— 4

MEMORANDUM FOR: MAX FRIEDERSDORF

FROM: JACK MARSH

it is my understanding that the Kissinger contempt citations are

to be one of the subjects at the Repablican Conference.

it is of utmost importance that we prepare for this and have avail-’
i able to the Conlerence members fact sheets in support of Heary's

position. 3 ol ¥

in this regard, i thiak it would be helpful to have & copy of the

President's letter directed to Otis Pike and alsc a one or two page

fact sheet which advises the Confereace where the matter curreatly

stands, available.

‘As Charlie Leppert

Jom/dl
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THE WHITE HOUSE -
/;l/w

WASHINGTON

December 2, 1975

Dear Mr. Chairman:

On November 14, George H. Aldrich, Acting Legal Adviser
of the Department of State, advised you by letter that
the President had decided to invoke executive privilege
with respect to documents sought in the Committee's
subpoena of November 6, 1975, directed to the Secretary
of State, and that Secretary Kissinger had accordingly
been instructed respectfully to decline to comply with
such subpoena. Mr. Aldrich stated in his letter that,
as of that date, an examination of State Department
records disclosed ten such documents covering the
period 1961 through 1972. N

This is to inform you that, since the date of

Mr. Aldrich's letter, we have continued to search Execu-
tive Branch records for documents possibly subject to
that subpoena and have, through information and documents
not in the possession of the Department of State,
identified an additional fifteen documents in which the
Department of State proposed to the NSC, the 40 Committee
or its predecessor, ten covert action projects. These
documents cover the period from 1966 to 1971. Please be
advised that the President has reviewed these additional
documents and has decided to assert executive privilege
with respect to them for the same reasons as compelled
"the assertion with respect to the documents previously

- identified.

Sincerely,

ot Bdi

Phili Buchen
Couns to the President

The Honorable Otis G. Pike

Chairman '

Select Committee on Intelligence

House of Representatives .
Washington, D. C. 20515 ; RN




THE WHITE HOUSE

WASHINGTON

December 6, 1975

Dear Mr. Chairman:

The President has asked me to reply on his behalf
to your thoughtful letter of November 21. He has
further asked me to tell you that he appreciates
the fact that you and your Committee permitted
representatives of the Executive Branch to appear
for testimony on November 20, and shares your hope
that the remaining "underlying issues" may be
removed.

As you know, in order to provide your Committee
with the substance of the information it sought to
obtain by the November 6 subpoenas, the Executive
Branch identified the originating agency with
respect to all covert actions conducted from 1965
to the present. The President authorized this
step because of his desire-to meet the legitimate
needs of the Committee for information on covert
operations, although such detail was not required
under any of the three subpoenas.

As a further demonstration of our desire for accom-
modation, the President has authorized me to inform
you and your Committee that, since the 40 Committee

- subpoena covered only the period 1965 to the present,
we will supplement the information already given to
your Committee by providing similar information for
the years 1961 through 1964 under the guidelines we
have followed thus far. This additional step should,
we believe, make it possible for the Committee to
obtain the information that your letter indicated

- was necessary without affecting the President's
claim of Executive privilege.
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I sincerely hope, Mr. Chairman, that this further
example of the President's desire to help the
Committee carry out its important responsibilities
will receive a favorable response by the Committee.

The Honorable Otis G. Pike
Chairman

Select Committee on Intelligence
House of Representatives
Washington, D. C. 20515 °



Dacambeyr 6, 1375

HERORARDUY FOR: JACE MARSH
FROM: MAX PRIZDERSDORP
SUBJIECTs , Zissingax Contempt Cltation

Paz our mesting thia wmorning, I recommend wa considar the

followings
i. Put ths Kissinger meating on the laadership agendas.
2. Ask Joaa Rhodes and Joha Anderson for a Republican Conferxence.
3. Check Barber Conable for a GOP pelicy positiom.
4. Regquest Bob iichel to do a whip check. ;
5. Raquest "Dear Collsaguem™ (Rhodes, Michel, Andarson, Broomiiald,
Derwinaki(?), O'Neill, ¥McPall, Surtoa, Waggonner, Sattarfield,
Hurtha, ¥ayns days, at al.)
6. Request Sattexfiald to gaar up DRO.
7. Requast State CDepartment to prapare 2 ona page fact sheaet.
3. Request Republicans take s=acial orders and offar ocne minate
* Spesches.
9.'.quuééé Members to put Saturday aditorial from POST in the
CONGRESSIOHAL RECORD.
1. Convane LIS aseting on Monday and divide up 233ignments for a
sarias of phone calls.
11. Place Kissinger subiasct on Cadinet lMesating agenda for Wadnasday.
12. Raquest Cabinet Membaxs call key jurisdictional Hambars,

I triad to contact ¥cCloskey but State Department CGR shop shat
daown today.

cC:

Wolthuié{'Loen, Leppert




OTIS G. PIKE B?."S ~ 1975 2428 RAYeURN HOUSE OFFice BUILDING
FIRsT DisTRICT, NEW YORK s v WasHINGTON, D.C. 20515
Area Cope 202
TELEPHONE; 228-3826

Congress of the Anited States "orric wanncn
House of Representatives pisTeicr orrice:

209 WesST MAIN STREET
RiwverHEAD, NEw YorRK 11901

Waghington, B.E. 20515 TELEPHONE: 727-2322

COMMITTEE:
WAYS AND MEANS

December 5, 1975

Dear Colleague:

On Monday, December 8, it is my intention to file in the House a Report,
adopted in a 10-2 vote by the House Select Committee on Intelligence, citing
Henry A, Kissinger in contempt of Congress for failure to supply subpoenaed
documents to the Committee,

Contrary to widely published rumors, neither the filing of such a report nor
its adoption by the House will cause the earth to tremble nor the sun to stop
in its tracks. No one is seeking to place Mr. Kissinger in jail, and the
worst that can happen to him is that he might have to provide the documents
subpoenaed to Congress.

The particular documents requested are those addressed by the State Department
to the National Security Council recommending covert actions during the period
from 1961 to 1975. No one has questioned the authority of the Committee to
issue the subpoena, the manner in which it was issued, or its form. On
October l4th Mr. Kissinger had assured the Committee in writing that he would:

"Authorize any policy level officer of the Department or the
Foreign Service to testify before the Select Committee on...
any recommendations he forwarded to his superiors."”

The documents subpoenaed cover such recommendations. They do not cover
recommendations to the President, they cover recommendations to the National
Security Council, a statutory body created by act of Congress im the National
Security Act of 1947. No committee of Congress can ever exercise oversight
as long as the Executive branch alone determines what facts it may have.

I request only that you read the report, hear the argument, and exercise
your own judgment and conscience.

Very truly yours,

O 82%

OTIS G. PIKE
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Degember 6, 1975
MEMORANDUM FOR: © JACK MARSH
PROM: ’ MAX PRIEDERSDORF
SUBJECT: Kissinger Contempt Citation

Fer our meeting this morning, I recommend we consider the
following:

1.
2.
3.
4.
5.

6.
7.
8.

Put the Kissinger meeting on the leadership agenda.

Ask John Rhodes and John Anderson for a Republican Conference.

Check Barber Conable for a GOP policy position.

Reguest Bob Michel to do a whip check.

Regquest "Dear Colleagues” (Rhodes, Michel, Anderson, Broomfield,
Derwinski(?), O'Neill, HoPFall, Surton, Waggonner, Satterfield,

» Wayne Hays, ot al.,
hqnu Satterfield to gear up gHo.
Regquest State Doput-at to prepare a one page fact sheet.

Rejuest Republicans take special orders and offer one sinute
speeches.

Regquest Members to put Saturday editorial from m in the
CONGRESSIONAL RECORD.

10, Coavens LIG meet on Monday and divide up assignments for a
series of phone ’
1l. Place Kissinger subject on Cabinet Meeting agenda for Wednesday.
12. Reguest Cabinet Members call key jurisdictional Hexbers.
I tried to contact McCloskey but State Departmant CGR shop shut
down today.
S e
cc: Wolthuis, Loen, Leppert /< 3,

\2
= -
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o THE "KISSINGER" SUBPOENA

CHRONOLOGY

11/6 - Seven subpoenas voted by the Pike Committee -~
directed to the State Department, the NSC and
CIA. v

11/7 - Subpoenas served.

11/13- Letter from White House Counsel, Philip Buchen, to
Mr. Pike requesting additional time to comply.

11/14- President asserted Executive privilege over docu-
ments involved in the "State Department" subpoena.

11/14- Pike Committee adopts resolutions to the effect that
Secretary Kissinger has not complied with three sub~
poenas: one directed to the State Department and two
to the NSC. There was compliance with the remaining
four subpoenas.

12/2 - Pike Committee acknowledgés>that there has been sub-
: ‘stantial compliance on all ‘subpoenas except the one
for which Executive privilege asserted.

12/‘ - In response to letters from Chairman Pike, the
President offered in a letter by Buchen, to make
additional information available which is intended
to cover the substance of the "State Department"
subpoenas.

REMAINING ISSUE

There is no longer any issue involving the two "NSC" subpoenas.
The remaining controversy concerns the "State Department" sub-
poena for "...All documents relating to State Department docu-
ments recommending for covert actions made to [NSC committees]
from January 20, 1961 to the present." Documents which fall
into this category are from the Kennedy, Johnson and Nixon
Administrations. .The President instructed Secretary Kissinger
not to provide the documents to the Committee because of Execu-
tive privilege.

ADMINISTRATION EFFORTS TO COMPLY

There has been compliance with six out of the seven subpoenas.

In connection with the seventh -- for which Executive privilege
was asserted -- the Committee has been given information from




-

2
THis has been provided under the Administration's response
to the "NSC" subpoena in order to make information available.
This was intended to be reponsive to the substance of the
"State Department" subpoena.

EXECUTIVE PRIVILEGE ISSUE.

The Supreme Court has stated that the doctrine of Executive
privilege is "constitutionally based." Without it the Executive
Branch could no more function as a separate but equal organ of
the government than could the Congress operate if the Executive
were entitled to ingquire into the staff and committee delibera-
tions. .

Some of the memoranda covered by the subpoena were addressed to
former Presidents and others to close advisors. They all con-
tain advice and recommendations concerning the course of action
which the President should pursue. None of the subpoenaed docu-
ments are from the Ford Administration.

There is no historical or legal basis for the principle that an
incumbent President can only assert the privilege with respect
to his own administration. As early as 1846, a President
declined to produce to the Congress information concerning a
prior administration; the same action was taken by Presidents
Truman and Kennedy. '

In declining to make the requested documents available, Secretary
Kissinger was acting at the direction of the President. In thus
obeying what appears on its face ~- on the basis of both judi-
cial decisions and historical precedent -- to be a lawful
instruction, Secretary Kissinger is not guilty of contempt.

In the 200 -years of our Nation's existence, no cabinet officer
has ever been cited for contempt of Congress. It would be a
serious mistake, harmful domestically and in our foreign rela-
tions, to punish the Secretary of State for complying with a
Constitutional Presidential directive.



DRAFT AGREEMENT FOR OBTAINING INFORMATI ON
1) The Committee will agree to formally withdraw the resolution
directed against Dr. Kissinger for failure to comply with the

so-called State Dept. subpoena; and

2) The Executive will agree

a) to allow Committee access to 40 Committee minutes covering
those instancesbin which the State Dept initiated recommendations
for covert action, whether approved or disapproved ultimately,
for the period January 20, 1961 to 1965 -- under the same
guidelines which have been agreed to with respect to other
40 Committee documents.

b) to allow Committee access to 40 Committee minutes covering
those instances in which State Dept. recommendations for
covert action were disapproved by the 40 Committee during
the period of 1965 to the present.=-- under the same guidelines
which have been agreed to with respect to other 40 Committee

documents.

In this way, the Committee can obtain access to the essential
information which it needs to conduct its investigation -- and the
Executive can provide this access without, in any way, affecting its

assertion of executive privilege for the actual State Dept. documents.



THE WHITE HOUSE

WASHINGTON

December 8, 1975

MEMORANDUM FOR: _ JACK MARSH |
FROM: CHARLES LEPPERT, JR. %_,
SUBJECT: House Select Committee on Intelligence

You asked for the reaction of selected House Members to the Pike
Committee action seeking to hold Secretary Kissinger in contempt of
Congress. The comments of Members I contacted are as follows:

Speaker Carl Albert

States that he, Tip O'Neill and Jack McFall talked to Pike for about one
hour on this matter, The Speaker said that Pike feels very strongly
about taking the contempt resolution to the floor., Pike stated that some
things had been handled very poorly and he (Pike) felt that the American
people should know about it regardless of the fact that it did not involve
the Ford Administration,

The Speaker, O'Neill and McFall could not dissuade Pike from his position
to take the contempt resolution to the floor despite their advice that if he
did that he'd probably get beaten by a strong vote against him (Pike).

The Speaker also stated that there were other things involved and he
intimated that there was pressure from the Jewish community against
Kissinger.

The Speaker said that Pike will not call up the contempt resolution with-
out consulting the Speaker first.

Rep. George Mahon

Says that it would be a disgraceful thing for the House to take up the
Kissinger contempt resolution, He would make a note to himself to talk
to the Speaker on this because he felt that the Speaker was going to have
to hang tough on this one. Mahon then suggested that if there was any-~
thing that could be worked out on the matter to stop it from coming to
the floor he felt the Administration should do it.




Rep., John An derson

Says that he hoped something could be worked out to stop the contempt
resolution from coming to the House for consideration. Rep. Jim
Johnson had talked to him about the issue and had given him some
materials to read over the wéekend and that after he read the material
he may have a better feel for the situation. Anderson said he didn't
want to see another executive-legislative confrontation so soon after
the last experience but that he was not an exponent of the doctrine of
executive privilege.

ce§ Friedersdorf
Loen
, Loeffler
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