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THE WHITE HOUSE

WASHINGTON

July 22, 1976

Dear Mr. Chairman:

Enclosed is a copy of the letter I am sending at this
time to Chairman Staggers of the Committee on Interstate
and Foreign Commerce. It deals with the subpoena of
June 22, 1976, which was issued over his signature to
the President of American Telephone and Telegraph Company
(AT&T) and which calls for delivery of documents to your
Subcommittee. I fully understand your desire for some
procedure by which you can obtain information relevant
to your inqguiry. In accordance with the last paragraph
of my letter to Chairman Staggers, I am here proposing
to you a means for your Sukbcommittee to receive the
information needed for your purposes without risking
disclosure of extremely sensitive foreign intelligence
and counterintelligence information that would be

- damaging to the national security.

You and members of your staff have had intensive discus-
sions with representatives of the Department of Justice

in an effort to determine the manner in which the Federal
Bureau of Investigation could satisfy the needs of your
Subcommittee without your having to acquire documents
covered by the subpoena to AT&T. In the course of those
discussions you have distinguished between "foreign
intelligence surveillance," for which a definition has
been agreed upon, and "domestic surveillance." An
inventory will be furnished to you and the FBI of the
respective dates of subpoenaed documents held by AT&T
which emanated from FBI requests for interception of
communicaticns. The FBI will identify from this inventory
those items bv dates which were "foreign intelligence
surveillances" and those which were "domestic surveillances."

In regard to these past "domestic surveillances™ on which
you requested information, the FBI will furnish your Sub-
committee with the memoranda on which the Attorney General
had based authorization for such surveillances, including
any renewal thereof. No changes or deletions will be
made from the memoranda furnished you other than possibly
minor ones made necessary because of an ongoing investi-
gation of particular sensitivity.
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From the inventoried items which have been designated as
"foreign intelligence surveillances," your Subcommittee may
select sample items for any two calendar years of your
choice. In regard to the items so selected, representa-
tives of your Subcommittee will be given access at the

FBI to copies of memoranda on which the Attorney General
has based his authorization for the surveillances,
including any renewal thereof. Those copies will be

edited only by deleting names, addresses, line or telephone
numbers and other information which would disclose targets
of the surveillances, sources of information about the
targets, and methods of surveillance; but to the extent
that none of the foregoing would be compromised, generic
identifications will be substituted for the respective
deletions, including an indication of whether an individual
targeted for foreign intelligence or counterintelligence
purposes was a United States citizen.

On the basis of the foregoing information, I believe your
Subcommittee will have no difficulty in concluding that
the FBI has properly divided the inventoried items into
"domestic surveillances" which are your concern and
"foreign intelligence surveillances" which you have indi-
cated to the Department of Justice are not your concern.
However, if representatives of your Subcommittee who have
been given access to the edited memoranda should have a
" question as to whether unedited portions conform to the
original document, as to whether generic identification
of deleted contents is reasonable and accurate, or as
to whether the surveillance involved is a "foreign
intelligence surveillance,” then your Subcommittee may
raise such question with the Attorney General. He, in
turn, will personally review both the edited memoranda
on which you have raised a guestion and the original
documents. Then he shall certify to vour Subcommittee
in writing whether or not each of your guestions is
well-founded, and to the extent he finds any is well-
founded, he will include in his certification informa-
tion sufficient to resolve your question.

If for some reason any aspect of the certification made
by the Attorney General is in the judgment of your
Subcommittee insufficient for its purposes, then the
matter may be brought to me so that I can discuss it
with you and make a decision. ‘

The designation and qualifications of the representatives
of your Subcommittee who shall have access to edited
memoranda at the FBI and the schedule for accomplishing
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the foregoing steps shall be substantially in accord
with the understandings you have already reached with
the Department of Justice. O0f course, you as Chairman
and- the ranking Minority Member of the Subcomnittee
shall likewise have access to information made available
at the FBI.

By following these procedures, your Subcommittee will
obtain access just to material relevant to its investi-
gation, and it will be able to determine from examples
selected by it the basis on which AT&T has been requested
to provide the FBI with access to telephone lines
handling communications. Thus your Subcommittee may
promptly accomplish its task while duly avoiding risks

to extremely sensitive foreign intelligence and counter-
intelligence information, the disclosure of which would
be detrimental to the national defense and foreign policy
of the United States.

Upon the withdrawal of the subpoena which has been issued,
the Attorney General and the FBI will implement the
proposals made by me in this letter, and I have issued
instructions accordingly. I am advised that you have
most recently extended the return date for the subpoena
until Friday, July 23, 1976. If your Subcommittee will
concur in my proposal today, or prior to such later
return date as you may set for the subpoena, then my
proposal will be implemented immediately, and it will
be unnecessary for me to take any further steps in _
regard to the determinations and instructions which are
reported in my letter to Chairman Staggers.

‘My letter to Chairman Staggers and this letter to you have
been written after full and careful consideration on my
part of the problems raised by the subpoena and by the
effects of disclosing the sensitive foreign intelligence
information involved. Also, these letters are based on
advice and recommendations to me from the National

Security Council, from members of the President's Foreign
Intelligence Advisory Board, and from the Attorney General.
I believe that the position taken by me and the proposals



I have made are necessary and desirable in the public
interest and that they are in the best interests of
both the Executive and the Congress. Therefore, I
look forward to your favorable response.

Sincerely,

y s

The Honorable

John E. Moss

Chairman, Subcommittee on Oversight
-and Investigations '

House Interstate and Foreign
Commerce Committee

U. S. House of Representatives

Washington, D. C. 20515

cc: The Honorable Harley O. Staggers
The Honorable Samuel L. Devine
The Honorable James M. Collins
























The Court's gratuitous raising, in connection with
the matter heard yesterday, of the matter now under investigation

by the House Ethics Committee of the leak which was published

in the Village Voice 1is inexecusable on the part of any court

which approaches its solemn duties with any sense of appro-
~priateness. At this moment, the Court does not know whether
the material was leaked by a member of the staff of a Congres-
- sional Committee, a Member of the Congress, or deliberaiely and
willfully by spokesmen for the Executive Branch in an effort
to defame the Congress.

For the Court to raise the issue, lacking that knowledge,
is inexcusably - shocking, particularly in view of the fact
that this committee, the Subcpmmittee on Oversight and Investiga-
tions, has in its custody over a half of million documents
obtained by subpoena. No one has successfuliy sécured or madé
available surreptitiously or otherwise to unauthorzed persons,
either the documents or the contents therein. The Court’s
statement raises the gravest questions of judicial arrogance
and excess in hearing this matter and disposing of it, without

regard to the needs of the Congress that should have been shown.
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The order of the Court includes the paragraph herein
read.
"The Court finds that the disclosure of the
material which defendants threatsn to supply would

be seriously detrimental to the national security

and foreign relations of the United States. Such

disclosure would reveal intelligence sources and

methods, thereby foreclosing important avenues of
vital foreign intelligence and would cause serious

diplomatic embarrassment to the United States with a

‘consequent impairment of it foreign relations

interests. Such injuries are not compensable by

any legal proceedings after such disclosure would

take place.” '

The Court obviously could have made no such finding.
The statement can at best be described as a cavalier state-
ment illustrating the complete inability on the part of the
courts in assessing the nceds of the Congress, the only
- representative body in our government, the only body in our
Government today with a single elected repreSentative chosen
by the American people.

That the Court should so quickly adopt the language of
~the Executive almost amounts to judicial bias in favor of
the Executive. It raises the gravest questions of the ability
of the courts to act as referees in matters involving the
privileges of the people and their elected representatives
as contrasted to the excessive claims, the ever-expanding

claims of "executive privilege'", particularly as that doctrine

has expanded under Presidents Nixon and Ford.



The Subcommittee's statutory authority is based on its
6versight responsibility over the Federal Communications Commission
and the administration of the Federal Communications Act. The
Act prohibits interception of telephone communications without law-
ful authority. The Supreme Court held in 1972 that the Fourth
Amendment requires a warrant in allidoméstic surveillances. The
District of Columbia Court of Appeals extended that decision in
1975 by requiring a wafrant for surveillance of any domestic organi-/
zation unless it is an agent of or collaborating with a foreign
government.

"The spectre of ﬁxecutive Branch wiretaps, unsanctioned’by
any court and unscrutinized by the Congress, casts a frightening
shadow indeed. Congressional oversight in this area is essential,™
said Chairman Moss. '"Claims of national security have been unjustly
used to cloak all manner of government inefficiency and, more
recently, criminal conduct at the highest levels. Claims of
'national security' cannot serve to preclude responsible CoﬁgreSM
sional review."

A summary of facts is as follows:

-- On June 22, 1976, the Subcommnittee authorized issﬁance
of a subpoena, which was served on AT§T the same day. It required
production of FBI national security request letters which requested4
access to phone lines handling either verbal or non-verbal communi-

cations, and other material.
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MEMORANDUM OF UNDERSTANDING

The purpose of this memorandum is to set forth the pro-
cedures and understandings reached between the Subcommittee
on Oversight and Investigations of the House Committee on
Interstate and Foreign Commerce and the Executive Branch
acting through the Department of Justice for the furnishing
of information and documents to the Subcommittee in connection
with its current investigation of electronic surveillance
without warrant or court order in or affecting interstate
commerce. These understandings relate to the outstanding
subpoena of the Subcommittee dated June 22, 1976, issued to
ATET for dbcuments concerning electronic surveillances re-
quested by the FBI and the representations of the Department
of Justice that these surveillances may involve foreign as
well as domestic security.

(1) ATET has been requested to prepare and provide to
the Subcommittee an inventory of the documents which emanated
from the FBI requests for interception of the communications,
listing only the dates. The Department of Justice will be
furnished a copy of the inventory by the Subcommittee. The
FBI will divide the inventoried items into two groups--domestic

surveillances and foreign intelligence surveillances--using

the following definition for the purpose of this agreement only:
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Foreign intelligence surveilllances are surveillances

of the communications of foreign governments, established

or generally recognized political parties or significant:

factions, military forces presumed to pose a threat to
the security of the United States, agencies or enter-
prises controlled by such entities or organizations com-
posed of such entities whether or not recognized by the

United States, or foreign-based terrorist groups or

persons knowingly collaborating with any of the fore-

going; domestic surveillances include all other surveil-
lances. '

(2) The Subcommittee, at the request of the Department of
Justice, has selected two years, 1972 and 1975, to be examined
for initial research and the gathering of information. The
Subcommittee reserves the right to examine documents from the
remaining years covered by the subpoena in the same manner as
will be accomplished for the years 1972 and 1975.

(3) As to any surveillances which are designated by the
FBI as domestic as distinguished from foreign, the Subcommittee
will be furnished with the memoranda upon which the Attorney
General based ‘authorization for the surveillance, including
any renewal thereof, which were prepared by the FBI or other
federal agencies explaining the basis upon which the surveil-
lances were sought. The Subcommittee may require, in selected
instances, the initiation and termination dates of designated
surveillances. These memoranda will be furnished to the Sub-

committee without any changes, deletions or additions other

1
than certain mutually agreed upon minor deletions. The

1It is understood by the parties that "minor deletions' refers only to
those deletions made necessary because of an ongoing investigation of
particular sensitivity.

N

bt sy,

e



Subcommittee agrees tc maintain security arrangements over the
material so furnished and handle it in accordance with Rule

XI of the House of Representatives. The documents will be
returned to the FBI upon completion of the Subcommittee's in-
vestigation and issuance of a reporf by the Subcommittee. This

| procedure, however, will in no way restrict the privileges of

the House of Representatives or the Members thereof under Rule XI.
| (4) The Subcommittee will select sample items from those
identified by the FBI as relating to foreign intelligence
surveillances. Representatives of the Subcommittee will be

given access at the FBI to copies of the memoranda upon which
the Attorney General based authorization for the surveillance,
including any renewal thereof, which were prepared by the FBI

or other federal agencies and which explain the basis upon‘

which the foreign surveillance was sought.  This material will

be edited only by deleting names, addresses, and telephone
numbers of individuals who were targets and sources of information
or deleting infbrmation which would disclose such targets or
sources. Where such editing occurs, generic identification with
a reasonable degree of specificity will be provided,»including
indication of whether the individual was a United States citizen.
The Subcommittee may require, in selected instances, the

initiation and termination dates of designated surveillances.



(5) From this sample group of memoranda relating to
foreign intelligence surveillances, the Subcommittee will
select a reasonable number as a sub-sample for verfication
purposes.

(6) The Subcommittee designates Stephen Sims, J. Thomas
Greene, and Benjamin Smethurst to conduct the verification
procedure referred to in paragraph (5). They will examine
a reasonable number of unexpurgated memoranda to determine
the authenticity of the sampie and appropriate classification
as foreign or domestic. They will report their findings to
the Subcommittee Chairman. Subcommittee staff so designated
agree not to disclose the names of targets or sources of
foreign intelligence surveillance falling within the definition
specified in paragraph (1) of this memorandum to any person
»other than the Subcommittee Chairman.

(7) Subcommittee staff participating in the verfication‘
procedure specified in paragraph (6) and in the sample pro-
cedure specified in paragraphs (4) and (5) may take and retain
notes during such procedures. The FBI may confer with Sub-
committee staff on those notes and may give appropriate advice
to the Subcommittee Chairman concerning the sensitivity of

information contained in those notes.
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(8) The Subcommittee will give the Departmeﬁt of Justice
advance notice as to the name of the person or persons who are
to be given access to the documents at the FBI described in
paragraphs (4) and (5), and appropriate access authorization
will be issued by the Department of Justice, based on the
designation of the Subcommittee Chairman. It is the contem-
plation of the parties that any background checks on the
person or persons named will not delay the Subcommittee's
investigation and will not in any case lengthen the time
.periods specified. The’complete background investigation will
be made available to the Subcommittee Chairman.

(9) The search, gathering, and preparation fsr’access to
the necessary materials will commenée immediately, based upon
FBI records and supplemented by the AT&T inventory; The Sub-
committee will be furnished the memoranda pertéining to the
domestic surveillances, and given acceés to the foreign
memoranda on a month-by-month basis as they are collected,
but commencing no later than July 22; 1976, and concluding on
or before August 3, 1976.

(10) During the process of furnishing information to the
Subcommittee, the return date on the outstanding subpoena
will be extended to August 4, 1976, with respect to the FBI
request letters and the subpoena remains in full force and

effect.
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(11) Notwithstanding any of the foregoing, the Department
of Justice agrees to immediately furnish to the Subcommittee,
regardless of any designation as foreign or domestic surveillance,
all memoranda, without deletion, pertaining to any individual with
respect to whom a surveillance was authorized--
(a) within the time period covered by the subpoena,

(b) for which no warrant or other court order was
issued, and

(c) who was, at the time the surveillance was
authorized, either a candidate or nomince for
elective office, or an elected official, of the
United States or a political subdivision thereof,
except that if the memoranda submitted to the Attorney General
upon which the authorization was based contain no indication that
the individual was seeking or held elected office.and»such infor-
mation is not known by persons at the FBI having custody of the
documents or ascertainble by reasonable inquiry, such surveillance
is not subject to this paragraph. |
(12) The Subcommittee Chairman and the Ranking Minority Member
of the Subcommittee shall have access to all information made avail-
able to the Subcommittee at the FBI premises. Information in the
~ possession of the Subcommittee will be subject to Rule XI of the
Rules of the House of Representatives. |
(13) All information acquired by the Subcommittee pursuant
to this memorandum will be received in Executive Session and
subject to Ruie XI of the Rules of the House of Representatives.
All interpretations of this agreement shall be consistent with

such Rule and with the statutes and Gonstitution of the United TR

States.
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This Agreement is without prejudice to the rights of the

Subcommittee to enforce the subpoena through appropriate means
or of the Executive Branch to protect its interests in connection

with the outstanding subpoena.

DEPARTMENT OF JUSTICE V CHAIRMAN,
SUBCOMMITTEE ON OVERSIGHT
AND INVESTIGATIONS

DATE: . July 20, 1976













From the inventoried items which have been designated as
"foreign intelligence surveillances,”" your Subcommittee may
select sample 1ter for any two calendar years of your
choice. In regard to the items so selected, representa-
tives of your Subconmittee will be given access at the

FBI to copies of memoranda on which the Attorney General
has based his authorization for the surveillances,
including any renewal thereof. Those copies will be

edited only by deleting names, addresses, line or telephone
numbers and other information which would disclose targets
of the surveillances, sources of information about the
targets, and methods of surveillance; but to the extent
that none of the foregoing would be compromised, generic
identifications will be substituted for the respective
deletions, including an indication of whether an individual
targeted for foreign intelligence or counterintelligence
purposes was a United States citizen.

On the basis of the foregoing information, I believe your
Subcommittee will have no difficulty in concluding that
the FBI has properly divided the inventoried items into
"domestic surveillances" which are your concern and
"foreign intelligence surveillances"” which you have indi-
cated to the Department of Justice are not your concern.
However, if representatives of your Subcommittee who have
been given access to the edited memoranda should have a
gquestion as to whether unedited portions conform to the
original document, as to whether generic identification.
of deleted contents is reasonable and accurate, or as ‘
to whether the surveillance involved is a "foreign
intelligence surveillance,” then your Subcommittee may
raise such question with the Attorney General. He, in
turn, will personally review both the edited memoranda

on which you have raised a question and the original
documents. Then he shall certify to your Subcommittee

in writing whether or not each of vour guestions is
well-founded, and to the extent he finds any is well-
founded, he will include in his certification informa-
tion sufficient to resolve your question.

If for some reason any aspect of the certification made
by the Attorney General is in the judgment of your
Subcommittee insufficient for its purposes, then the
matter may be brought to me so that I can discuss it
with you and make a decision.

The designation and qualifications of the representatives
of your Subcommittee who shall have access to edited
memoranda at the FBI and the schedule for accomplishing
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the foregoing steps shall be substantially in accord
with the understandings vou have already reached with
the Department of Justice. Of course, you as Chairman
and the ranking Minority Member of the Subcommittee
shall likewise have access to information made available
at the FBI.

By following these procedures, your Subcommittee will
obtain access just to material relevant to its investi-
gation, and it will be able to determine from examples
selected by it the basis on which AT&T has been requested
to provide the FBI with access to telephone lines
handling communications. Thus your Subcommittee may
promptly accomplish its task while duly avoiding risks

to extremely sensitive foreign intelligence and counter-
intelligence information, the disclosure of which would
be detrimental to the national defense and foreign policy
of the United States.

Upon the withdrawal of the subpoena which has been issued,
the Attorney General and the FBI will ‘implement the
proposals made by me in this letter, and I have issued
instructions accordingly. I am advised that you have
most recently extended the return date for the subpoena
until Friday, July 23, 1976. If your Subcommittee will
concur in my proposal today, or prior to such later
return date as you may set for the subpoena, then my
proposal will be implemented immediately, and it will
be unnecessary for me to take any further steps in
regard to the determinations and instructions which are
reported in my letter to Chairman Staggers.

My letter to Chairman Staggers and this letter to you have
been written after full and careful consideration on my
part of the problems raised by the subpoena and by the
effects of disclosing the sensitive foreign intelligence
information involved. Also, these letters are based on
advice and recommendations to me from the National

Security Council, from members of the President's Foreign
Intelligence Advisory Board, and from the Attorney General.
I believe that the position taken by me and the proposals
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I have made are nescassary and desirable in the public
interest and that thsay are in the bast interests of

both the Executive and the Congress.

Therefore,

look forward to your favorable response.

Sincerely,

y

The Honorable

John E. Moss ) :

Chairman, Subcommittee on Oversight
and Investigations

House Interstate and Foreign
Commerce Committee

U. S. House of Representatives

Washington, D. C. 20515

cc: The Honorable Harley 0. Staggers
The Honorable Samuel L. Devine
The Honorable James M. Collins
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