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Stevenson and Koch Anti-Boycott Bills
- S. 953 and H.R. 11463

The provisions of these bills would: A) mandate disclosure of
required reports to the Commerce Department of responses by U.S.
firms to boycott-related requests; B) duplicate laws or regula-
tions already in effect which bar discrimination in export trans-
actions based on race, religion or national origin and C) prohibit
refusals to deal among U.S. firms pursuant to foreign boycott
requirements or requests.

Bingham Anti-Boycott Bill
H.R. 4967

The provisions of this bill would prohibit U.S. firms engaged
in exporting from taking any action, including furnishing informa-
tion or signing agreements, which has the effect of furthering or
supporting foreign boycotts of friendly countries.

Why the Administration Strongly Opposes
New Legislation At This Time

1. FACTS:

-- The United States alone among industrialized countries has a
clearly established policy and program of opposition to foreign boy-
cotts of friendly countries, including the boycott of Israel.

-- We have taken appropriate actions (reporting requirements on
U.S. firms, information campaign requesting and encouraging U.S.
firms not to act in furtherance of such boycotts, Justice Department
prosecution under antitrust laws, curtailment of U.S. trade promo-
tion activities where programs might have the effect of condoning
boycott practices) to lessen the impact of boycott practices on US. firms.

~- Present U.S. policy and anti-boycott measures already place a
heavy burden on U.S. firms, creating uncertainties as to whether or
not they can or should do business in the Arab countries.

-- In 1975, our exports to Arab countries which adhere to the
boycott of Israel exceeded $4.4 billion, accounting for some 200,000 -
300,000 American jobs.

-=- A number of Arab governments are now negotiating or consid-
ering contracts witn bovcotted U.S. firms--notwithstanding the public
commitment of these firms to maintain investment, licensing or other
special economic relationships with Israel.

-- Other U.S. firms are making some progress in working boycott
conditions and clauses out of the various stages of their transactions
(e.g., contracts, letters of credit, shipping instructions). Although
the pattern is not uniform as to company, transaction, or country, this
reflects a gradual easing of enforcement practices over the past six months

-- The United States has played and seeks to continue to play an
important role in promoting a settlement of the Arab-Israeli dispute
through peaceful negotiations.
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2. ASSESSMENT:

-~ New Legislation could harm overall U.S. economic and politi-
cal interests in the Middle East, including our overriding concern
for promoting progress toward a peaceful Arab-Israeli settlement.

~-- A frontal attack on the boycott through new legislation
could trigger stronger enforcement of boycott regulations, just as
U.S. legislation attempting to increase the outflow of Soviet Jewish
emigrants resulted in the opposite effect.

-- Any new legislation against the boycott, even if it did not
go beyond existing regulations, would be read in Arab countries as
a direct attack on them in response to Israeli pressures.

-~ Arab countries see the boycott of Israel as an exercise of
sovereignty (deciding with which countries and firms each will deal
directly or via third countries or firms).

-—- Confrontation would aid those forces among and within the
Arab countries which oppose an expansion of U.S.-Arab country eco-
nomic and political relations and which oppose a negotiated settle-
ment which would give recognition to Israel's sovereignty and
territorial integrity.

-~ Passage of either anti-boycott bill would impose a signifi-
cantly greater burden on U.S. firms seeking to do business 1in the
Middle East.

-- The response of key Arab states to new legislation could be
a shift to third country suppliers for a wide range of goods and
services now supplied by U.S. firms--either as a means of assuring
reliable supply or as retaliation.

-- Nor will passage necessarily result in any increased busi-
ness with Israel by U.S. firms. Most firms either directly or
through intermediaries currently are willing to take advantage of
opportunities afforded by the Israeli market. .

-- Adequate and effective steps have been taken by the President
and the respective agencies to bar discrimination in export trans-
actions based on race, religion, or national origin. Acts of dis-
crimination do not characterize the application of boycott practices
to U.S. firms.

-~ Realistically, the Arab states will not end their primary or
secondary boycott except in the context of negotiating an Arab-
Israeli settlement. Meanwhile, continued encouragement to U.S.
firms to work out case-by-case elimination of boycott conditions
and language from their transactions offers the best chance for
lessening the impact of the boycott on U.S. commerce.




3. NEGATIVE ASPECTS OF PROPOSED LEGISLATION

A. Refusals to Deal (Stevenson and Koch Bills) )

-- The U.S. antitrust laws prohibit agreements or conspiracies
to engage'in anti-competitive boycott activities. The refusal-to-
deal provisions of S. 953 and H.R. 11463 would go beyond the scope
of the antitrust laws by, among other things, prohibiting boycott
activities which are not connected with an agreement or conspiracy,
and refusals to deal in connection with undefined "restrictive
practices." If put into force, such legislation could deal a very
serious blow to direct U.S. business with the Arab world.

-- Even if U.S. firms were able to meet the new legal require-
ments by sales and shipments via parties in third countries (e.g., to
avoid refusing to use blacklisted ships or blacklisted insurance
companies), this would make U.S. goods less competitive in terms
of both cost and delivery times.

-- These provisions could have the unintended and undesirable
effect of encouraging some firms to make general use of non-boycotted
suppliers in their worldwide trade, since making general use of
boycotted firms except for projects in boycotting countries might
be considered prima facie evidence of refusal to deal.

-- Responsible enforcement would require extensive staffing and
funding resources which Congress heretofore has been reluctant to
provide even for the enforcement of existing Export Administration
Act provisions directly related to national security interests.

B. Disclosure (Stevenson and Koch Bills)

-—- Making public Commerce Department information about U.S.
firms' compliance with boycott requests (as provided in S. 953 and
H.R. 11463) will also make available information concerning non-
compliance. This disclosure could give boycott officials an
enforcement tool and make it more difficult for Arab business part-
ners to tolerate de facto non-compliance by U.S. businesses.

C. Prohibiting All Boycott Compliance (Bingham Bill)

-- H.R. 4967 leads directly to confrontation with Arab admini-
stration of the boycott. Although Arab countries have made excep-
tions to boycott rules in the past and are likely to continue to
do so in the future, this type of restriction on U.S. firms almost
certainly will lead to major losses of business as Arab countries
and Arab businessmen favor procurement from third country suppliers
who are willing to supply routine (and often meaningless) documenta-
tion which U.S. firms will be prohibited from supplying.







Notes on S. 953 and H.R. 11463 as to Aspects
of Refusal-to-Deal Provisions Beyond the Scope of
United States Antitrust Law .

1. An antitrust violation involving refusals to deal
requires evidence of conspiracy or agreement between two
or more persons. The proposed bills might not require
evidence of conspiratorial conduct.

2. The bills would appear to seek to regulate conduct by
American firms or their subsidiaries which would have no
impact on U.S. commerce (e.g., an agreement by one overseas
U.S. subsidiary to refuse to do business with an overseas
subsidiary of yet another U.S. firm as to an overseas
transaction).

3. The bills might be read to nullify possible "act of
state"” or "foreign compulsion" defenses of the type which might be
asserted in antitrust litigation.

4. Under antitrust law, some restrictive trade practices
such as enforcement of patents may be legal. They might not
be legal under the proposed legislation.
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November 26, 1975

To : Charlie Leppert

From: Robert N. Reintsema w/

As we promised earlier today, I am

enclosing a copy of Congressman John

Moss' reply to Secretary Morton's letter,

a copy of which was sent to you, concerning

the Arab-Israel boycott issue, The

penciled corrections

on the letter are

the result of a telephone call from the

Subcommittee after the letter had been

delivered here to Commerce. I'm also

including a copy for Vern Loen and would be

most appreciative if

to him.

TRANSMITTAL FORM CD-82A {10-87)
PRESCRIBED BY DAO 214-2

you could pass it along
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COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE
WASHINGTON, D.C. 20515

November 26, 1

Honorable Rogers C. B. Morton
Secretary of Commerce
Department of Commerce
Washington, D. C. 20230

Dear Mr. Secretary:

I too deeply regret that it finally became necessary
to move in the Subcommittee to enforce the subpoena duces
tecum issued on July 28, 1975. Though your decision to
refuse to comply with the duly issued subpoena of this
Subcommittee was made only after seeking the advice of
your own counsel and the Attorney General, I can only
regret that this issue is joined between former colleagues.

Mr. Secretary, as a former Member of the House of
Representatives, I know that you can appreciate the fact
that there are stages of committee action which effectively
preclude reconsideration on the part. of a Chairman. That
point has been reached by the Subcommittee on Oversight
and Investigations. The matter now 1s on the agenda of
the full Interstate and Foreign Commerce Committee, and
I am under instruction to call it up for a vote.

I believe, however, that more important than the
parliamentary situation is the fact that the Congress
cannot accept the opinion of the Attorney General, who
in this instance 1is acting as an advocate of the position

~which had its origin with your departmental solicitor,

Karl Bakke. If you will refer to the testimony of Philip
Kurland, he sets forth with great precision the chronology
of the development of the legal position which was urged
upon you and finally adopted as yours in your appearance
before the Subcommittee.
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Honorable Rogeré C. B. Morton
November 26, 1975
Page Two

You may recall, Mr. Secretary, that following your
first appearance and your first refusal to comply, out
of an abundance of caution, I engaged the services of a
distinguished constitituional scholar, Professor Raoul
Berger, Warren Professor of American Legal History at
Harvard Law School, as consultant and adviser to the
Subcommittee on thls question.

Additionally, I requested the testimony of Philip
Kurland, another distinguished constitutional scholar
at the Unlver51ty of Chlcago and a consultant to the
Senate Committee which instituted the orginal Water-
gate investigations. The Subcommittee then sought from
Professor Norman Dorsen of New York University, a recog-
nized expert in the field of constitutional law and its
common law antecedents, his best advice and judgment.
The record is quite clear that in every instance these
distinguished scholars found (1) that the confidentiality
provision of Section 7(c) of the Export Administration
Act could not through any normal construction of law
apply to the Congress of the United States or either
House thereof; (2) that the action of the Subcommittee
in requiring production of the material by subpoena was
appropriate and consistent with the powers and precedents
of the House of Representatives and the tradition which
we inherit from common law and the British Parliament;
and (3) each agreed that this was an issue the House
could not permit the Executive to prevail on unless it
was willing to cede to the Executive branch its essential
powers to exercise necessary over51ght of the laws enacted
by 1it.

We have explored at your suggestion the two alterna-
tives proposed by you, and it is with the very deepest of
regret that I must inform you that neither is appropriate
.or acceptable. While I appreciate your desire to seek
court review of this matter, the most ex pedltlous and, in
my view, exclusive vehicle for bringing this issue to the
courts is contempt. That process has begun. Within days
of the action of the Interstate and Foreign Commerce
Committee, a justiciable controversy will exist which may
be considered by the courts either in a habeas corpus action
or in an action under 2 U.S.C. § 192. Though we might wish
for another way of addressing this question, the law is clear.
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On Monday of this week, to offset this letter, a "Dear Colleague'
letter was put together by Bernie Wunder, minority counsel of

the Subcommittee on Oversight and Investigations, and was
circulated by Congressmen Samuel Devine and Jim Collins,
reaffirming the Secretary's position on the Arab boycott
question (a copy of that letter is also attached).

Also on Monday, in a spirit of compromise, Secretary Morton
wrote to Chairman Moss offering two options the Committee
could accept short of taking action on the contempt citation.
The first of these, and the best solution as far as the
Department is concerned, would be to put this matter in the
courts by seeking a declaratory judgment. The second option
would be to release the information sought by the Subcommittee,
granted a pledge would be provided to the Department that this
information would be maintained in a confidential manner (a
copy of this correspondence is also attached).

Prior to advancing this proposal, the minority Members of

the Subcommittee on Oversight and Investigations were
contacted at their respective District offices in an effort

to gain their concurrence to this approach. The consensus

was that, given the impending nature of the Richardson

hearing and the desire to resolve the question as expeditiously
as possible, these proposals represented the best means to
that end. It was further felt that if they were rejected

by Chairman Moss, they, nevertheless, would have considerable
impact on the ultimate vote of the full Committee and that

we just might defeat a contempt citation motion in that body.
Since Monday, the Secretary has been attempting to contact

a number of the majority and minority Members of the Committee
to let them know of his efforts to compromise and to express
to them his willingness to appear before the full Committee

to further expand on the reasons for his actions to date,

On Wednesday, he formally requested in writing to Chairman
Harley Staggers that he be permitted to appear before the
full Committee prior to the Committee's final deliberations
on the contempt issue. He has yet to receive a response to
this request.

Also on Wednesday, Chairman Moss wrote to the Secretary e
rejecting his proposals (copy of letter also attached). P



Today, in a further effort to diffuse this issue, the Secretary
has announced that the Department will henceforth cease
circulating any tenders to private enterprise that we as a
Department receive from Arab nations that in any way refer

to boycott policies and practices (a copy of our release

is attached). Our Office of Congressional Affairs has

hand delivered this information to the appropriate Committee
Members on the Hill concerned with this issue.

One sidelight to the contempt citation per se -- on Wednesday,
the Secretary received an invitation from Congressman Jonathan
Bingham to appear before the Subcommittee on International
Trade and Commerce of the House Committee on International
Relations on Thursday, December 11, to testify on the boycott
question (a copy of that invitation is also attached). While
the Department has not formally responded to Chairman Bingham
as yet, the Secretary does have a long-standing commitment on
December 11 and will be unable to testify. We will offer

the Subcommittee a Departmental spokesman or try to work out
another date that would be convenient.

This pretty well brings us up to the present regarding this
issue. Should you have any questions concerning any of
this information or material contained herein, please give
me a call,

Attachments: "Dear Colleague'" letter from Chairman Moss

Letter to Senator Magnuson from Congressman
Moss and 24 cosigners
Press release concerning letter to Magnuson
"Dear Colleague' letter from Congressmen Devine
and Collins with attachment
Secretary Morton's letter to Chairman Moss
Chairman Moss' reply to Secretary Morton
Department of Commerce news release of 11/28/75
and Secretary's Circular #21 dated 11/26/75

Letter from Congressman Jonathan Bingham

cc: Mr. Vernon Loen (Attachments)
Mr. William Kendall (Attachments)
c~Mr. Charles Leppert, Jr. (Attachments)

















































THE SECRETARY OF COMMERCE
Washington, D.C. 20230

SECRETARY'S CIRCULAR #21

TO

Secretarial Officers DATE: November 26, 1975
Heads of Operating Units

SUBJECT: Dissemination of Trade Opportunities which Foster
or Impose Restrictive Trade Practices or Boycotts
Against Another Country Friendly to the United States.

The purpose of this Circular is to prescribe the policy to be
followed by all units of the Department of Commerce with respect
to international trade opportunities which foster or impose
restrictive trade practices or boycotts against a country
friendly to the United States.

Section 3(5) of the Export Administration Act of 1969 provides in
pertinent part that, "It is the policy of the United States

(A) to oppose restrictive trade practices or boycotts fostered
or imposed by foreign countries against other countries friendly
to the United States, and (B) to encourage and request domestic
concerns engaged in the export of articles, materials, supplies,
or information, to refuse to take any action, including the
furnishing of information or the signing of agreements, which
has the effect of furthering or supporting the restrictive trade
practices or boycotts fostered.,or imposed by any foreign country
against another country friendly to the United States . . . . '

To further the intent of this Statement of United States policy,
effective December 1, 1975, the United States Department of

Commerce will not disseminate or make available for inspection

any documents or any information on trade opportunities obtained
from documents or other materials which are known to contain

boycott conditions that seek to impose or foster a restrictive

trade practice or boycott against another country friendly to the
United States. Any such current documents or reports of informa-
tion on trade opportunities which are in the custody of, or any such
thereafter received by, the Department of Commerce shall be promptly
destroyed.

To assist the Department of Commerce in the implementation of this

policy, the Department of State has informed us that it is

instructing all Foreign Service Posts henceforth not to forward
any documents or any information on trade opportunities obtained

- from documents or other materials which are known to contain

boycott provisions of the type mentioned above. :




All Secretarial Officers and Heads of Operating Units having

any responsibilities for the receipt, custody, or dissemination
of information respecting trade opportunities, will issue
appropriate directives to assure full compliance with this policy
by December 1, 1975. The Assistant Secretary for Domestic and
International Business is directed. to establish the administrative
procedures by which further cooperation between the Departments
of State and Commerce can be implemented, to the end that the
United States Government will not be disseminating any documents
or information on trade opportunities obtained from documents or
other materials known to contain boycott provisions.

ry of Commerce









UNITED STATES DEPARTMENT OF

COMMERCE Serice

SECRETARY

WASHINGTON, D.C. 20230

FOR RELEASE: FRIDAY, NOVEMBER 28, 1975 MORTON ORDERS END
TO DISTRIBUTION OF
BOYCOTT REQUESTS

Secretary of Commerce Rogers C. B. Morton has ordered that,
effective December 1, the Department of Commerce Will no longer dis-
seminate foreign trade opportunities containing boycott provisions.

The Commerce Department will not disseminate tenders or trade
opportunities which contain boycott conditions or are based on docu~
ments containing such provisions. Commercial documents originating
from certain Arab nations usually contain restrictive clauses designed
to carry out a secondary boycott against the State of Israel.

Secretary Morton ordered the Department's secretarial officers
and heads of bureaus and offices handling such documents to issue
appropriate directives to assure full compliance with this policy by
December 1.

Morton said the ban is being undertaken with the cooperation
and concurrence of the Department of State. He added, '"The Depart-
ment of State has informed us that it is instructing all Foreign
Service Posts henceforth not to forward any documents or any infor-
mation on trade opportunities obtained from documents or other
materials which are known to contain boycott provisions."

"This action is still another clear demonstration of the
Administration's opposition to restrictive trade practices and boy-
cotts of countries friendly to the United States," the Secretary said.

Morton noted that on November 21, the Department's Export Adminis-
tration Regulations were revised to prohibit U.S. exporters and related
service organizations--such as banks, insurers, freight forwarders and
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shipping firms-~from taking action that has the effect of furthering
restrictive trade practices which discriminate against U.S. citizens
or companies on the basis of race, color, religion, sex or nationsl
origin. In addition, service organizations which previously were

not required to report to the Department any boycott-related requests
which they received, must now do so.

Morton said that prior to this action, 24 cases involving
trade opportunities that discriminated on religious or ethnic grounds
were referred to the Departments of State and Justice for appropriate
action. :

Morton also directed that current commercial documernts now in the

Commerce Department's custody that contain boycott conditlions and any
received in the future are to be promptly destroyed.
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(b)

(c)

(d)

(e

(£)
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The President insructed the Secretary of Labor te require
Federal contractors and subcontractors that have job appli-
cants or present employees applying fcr overseas assign-
ments to inform the Departiment of State of any visa rejections
based on the exclusionary policies of a host country. The
Department of State would then atiempt, through diplomatic
channels, to gain entry for thcse individuals.

The President proposed the Economic Coercion Act of 1975
to prohibit a business enterprise from using economic means
to coerce any person or entity to discriminate against any
U.S. person or entity on the basis of race, color, religion,
national origin, or sex.

The President directed the Secretary of Commerce to amend
the Zxport Administration Act's regulations to:

(1) prohibit compliance with any boycott request which
would discriminate against U,S. citizens or firms on
the basis of race, color, religion, sex or national origin.

(2) extend the reporting requirements to any person or firm
other than the exporter handling any phase of the export
transaction (such a banks, insurers, shipping companies,
and frieght forwarders).

The President state d that his Administration would not tolerate
discrimninatory commercial banking practices or poticies based
upon the race or religious belief of any cmstomer, stockholder,
employgez, officer or director of a bank and that such practices
or pblicies are incompatible with the public service function of
a banking institution in this country.

The President supported legislation to amend the Equal Credit
Opportunity Act, which covered sex and marital status, to
include prohibition against any creditor discriminating cn the
basis of race, color, religion, or national origin . against

any credit applicant in any aspect of a credit transaction. This
legislaticn passed the Congress and was signed by President
Ford on March 23, 1976.

The President urged the Securities and .Exchange Commission
and the National Association of 3ecurities Dealers to take
whatever action necessary to insure that discriminatory exclu-
sion in the investment banking industry was not tolerated and
that non-discriminatory participation was maintained.

4. On December 1, 1975, the Secretary of Commerce ceased Commerce
Department dissemination of informatisn on trade opportunities containing
boycott requests,

5.

On January 16, 1976, the Department of Justice filed a civil antitrust

suit against an American company charging it with implementing an
agreement to refuse to deal with U, 35, subcontractors blacklisted by
certain Arab countries and to require U.S. subcontractors to refuse to
deal with blacklisted persons or entities.

(MORE)
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6. On April 29, 1976, the Secretary of Commerce directed that all
charging letters issued for violations of the Export Administration Act
regulations relating to the boycott be made public,

7. On October 4, 1976, President Ford signed the Tax Reform Act under
a provision of which foreign source income attributable to certain boycott-
related activity will lose the tax benefits of the foreign tax credit, the
Domestic International Sales Corporations (DISCs), and the deferral

of United States tax on foreign source income.

These actions have put an effective end to foreign discrimination against
American firms or citizens on the basis of religion, national origin,
race, color, or sex, Public disclosure of boycott reports will further
strengthen existing policy against the Arab boycott of Israel without
jeopardizing our vital interests in the Middle East,

# # # #





