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THE WHITE HOUSE

WASHINGTON

August 25, 1975

MEMORANDUM FOR: ROBERT HARTMANN

FROM- MILTON FRIEDMAN M7

Dr. Robert Goldwin spoke to me by telephone today with
respect to his draft of remaitks on the school issue. He
caid it wa= the President's desire to rapidly process the .
draft as a speech to be delivered by the President, from
the Library of the White House one evening this week
(before school re-opens).

Dr. Goldwin said the draft had been reviewed by
Attorney General Levi, Alan Greenspan, Ron Nessen,
and Dick Cheney, with varying responses. It was now
his desire that the speech be processed by the editorial
department and circulated generally to determine
revisions and/or whether it should be used. He suggested
that once the speech was finished and circulated, arguments
could be made.

Professor Kirk Emert, a writer on Dr, Goldwin's staff,
came to my office a number of times to offer assistance
in the editorial processing of the Goldwin draft to ex-
pedite its release within the White House system.

Since this case differsfrom our normal editorial system
in that neither you or Paul Theis have been involved in the
‘eonception and planning of the draft, I await your guidance
and instruction.
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ADMINISTRATIVELY CONFIDENTIAL

THE WHITE HOUSE

WASHINGTON

August 29, 1975

MEMORANDUM FOR THE PRESIDENT

FROM: ROBERT T. HARTMARNN ‘ﬁ?ﬁgk/
N

V

The attached paper on busing ably, if somewhat wordily, ex-
presses a legitimate point of view. It might, if published
in a jourmal or given as a lecture by a private citizen ~-- or
by almost any public official other than the President of the
United States =-— contribute to a more rational public debate
on this highly emotional subject.

I profoundly disagree with what I consider to be its basic
premises, This is not to say they are wrong, but that they
can be -- and I think would be -~ seriocusly challenged.
Therefore, the end result would not be to calm passions but
further to arouse then.

I believe these to be faulty premises:

1. That the lot of the Negro in North America is
comparable to that of other ethnic and racial elements
in our population. There is a fundamental histoerical,
sociological and psychological difference between the
condition of Black Americans and other identifiable
minorities in this country. No matter how badly the
Indians, Irish, Italians, Poles, Jews, Japanese, Chinese
and others may have been treated, no matter how hard
they had to fight and claw their way upward to full
citizenship, no matter how many social and legal barriers
were in their way, they did come to America voluntarily
and they were always regarded by the majority as human
beings, The Blacks came in chains, and for two cen-
turies or more were regarded as property and, in some
instances, treated as domestic animals., The order
of magnitude of their segregation from the rest of
American society was, and to some degree still is, in-
finitely greater thanm that of any other minority group,
and every Black American knows it,

2., That the perpetuation of differences in America
is desirable. The fuel that has fired the unique
American "melting pot" has been powerful social pressure




by the majority towards conformity. Except in the
Constitutionally protected areas of freedom of speech,
press and religion, we have been told from infancy
that we are all alike and all Americans. Social
pressures, primarily the universality of the English
language and the pattern of elementary education,
have worked to make minorities blend into the un-
hyphenated American mixture by talking alike, dress-
ing alike, having the same values of good/bad,
success/failure, smart/dumb, etc. This has enabled
members of minority groups to escape their "foreigner"
status in a single generation or less and made us a
homogeneous people. (The glaring exception being the
Negro, for reasons set forth above, No matter that
they adopted the master's language, religion, dress
and manners, they were not assimilated and remained,
until very recently, locked in their ghettos.) I
believe the vast majority of Americans subsecribe to
the Melting Pot concept and are proud of what it has
done, even though painfully. I don't think a swing
back to a separated or segregated society fits into
the broad sweep of American evolution or conforms

to our noblest ideals. Individual differences de-
serve cultivation and protection, but group or race
differences do not.

3. That the Abraham Lincoln analogy (in his com-
ments on the Dred Scott decision) is wvalid today in
asserting a Presidential right and duty to interpret
the Constitution equal to that of the Federal Judiciary.
The Constitution as originally adopted was fatally
flawed. The compromise that was required to ensure
its adoption by North and South perpetuated legal human
slavery in parts of the Uniomn., It could last only so
long as these regions maintained the approximate
political equilibrium which they did in the original
13 States. As soon as the territory of the United
States began to expand this compromise was doomed.
Then, as Lincoln observed, the nation could no longer
endure half slave and half free. The remedy was a
long and bloody fratricidal war. After that war the
Constitution was amended by force of occupation arms,
actually, to eliminate its flaw. Since then the
Judiciary, not the Executive or the Congress, has
been acknowledged to be the ultimate arbiter of the
Constitution, subject only to the amendment process.




In the busing controversy, accepting (as this paper does) the
validity of the 1954 public school decision of the Warren court,
present difficulties stem from the uneven application by lower
courts of specific remedies to achieve desegregation, In

short, while most of the country has fully complied with the
1954 ruling there remain, after 21 years, conspicuous pockets

of trouble, primarily in Northern urban centers, My point is
that the busing mess, where it occurs, is caused by the Judicial
branch of the government and can only be resolved by the Judi-
cial branch (which has already taken too long to do it) or by
the legislative or Constitutional Amendment process, for which
Congress has shown little stomach. In any case, there is
virtually nothing any President can do about it except "jawbone."
The practical question then is -- should the President jawbone
on this complex and controversial issue?

What is intended in this paper, I assume, 1is to try to tran-
quilize the busing furor in certain areas on the eve of schools'
reopening this fall. Conceivably, if a President could command
every American family to pay undivided attention to a reasoned
discourse on busing, concluding with a plea for less heat and
more light, it might be helpful. But the fact is that all the
vast majority of citizens who are concerned with the busing
issue will ever hear of such a Presidential message will be a
few paragraphs of news and headlines or a couple of minutes of
a radio-tv commentary. Thereafter the distorted howls of the
critics and the acid oversimplifications of the cartoonists

on both sides will drown out what the President was trying to
say however carefully he says it.

The headlines and news leads on this paper's theme will be

that the President assails the Courts and advocates more, not
less, separation and segregation in American society. The un-
intended result, in my judgment, will be to polarize and inflame,
rather than to calm, the situation.

As a pragmatic political matter, it seems to me the President
ought not to gratuitously inject himself in highly controversial
matters unless a clear moral imperative exists and, even then,
not unless he is in a position to do something about it. There
is little the President can do in this situation, and this is
generally recognized., The public is not blaming the President
for the busing mess, it is blaming the courts, and the only

way out is through the courts or by a legislative/amendment
redefinition. The President might propose the latter, but only
after a lot more study than is available this back-to-school
season,



Will the President risk criticism for remaining silent on the
subject? First, he has not been entirely silent. What he has
said is sufficient to make his position known. As President,
he will ensure that the laws are faithfully executed, and this
includes court orders while they stand. As an individual, he
does not believe forced busing to achieve racial balance is
the best way to get quality education for all children. This
upholds the sound principle (and more or less follows Ike's
precedent at the outset of the controversy on school integra-
tion) that we have the right to disagree with the courts, but
not to disobey them. Beyond this I see no reasonable prospect
of advantage, and great danger, for a President to stick his
nose into this political hornet's nest.

Finally, I have grave reservations about the Constitutional
propriety of such a statement by the President. Since FDR

tried to pack the Supreme Court, every time a President has
tried to stick his nose into the business of the Federal Judi=-
ciary it has been the President who lost in public support.
People like to denounce the courts, but they do not like the
President to do so, Their Constitutional instincts on the in-
dependence of the judiciary are very firm, As President, you
have been very scrupulous about the separate and co-equal status
of the Executive and the Congress, I believe there would be a
great outcry, perhaps not as profound as FDR encountered, if

you were to '"meddle" with the court's prerogatives on the

busing issue even by such a guarded admonition as exists in

this paper. 1t would please nobody ~- the civil libertarians
would be outraged; the anti-busing die-hards would consider it
wishy-washy; and the intellectuals on all sides would accuse

an unelected President of overstepping his Constitutional bound~-
aries for political gain. Another sop to the right-wing.

Have I a coustructive alternative? Not one I am wild about.

But if something must be done this Fall on this issue, and by
the President rather than his subordinates who have legal re-
sponsibility in this area, I suppose a Blue Ribbon Commission
could be named of lawyers, educators, parents, Blacks, etc.

with dinstructions to find a national standard by which to proceed
with the task of achieving quality education for all pupils in
the public schools within the limits of the 1954 Warren decision.
Its recommendations could be due by next summer, and they could
then be embraced or rejected in whole or in part, and the issue
could be planted directly on the doorstep of the Congress at

the start of the 1976 campaign.
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