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" " RCCOlll1l1C'lu/tllion (5) 

• 

• 
., 

. 
a. Th~ funcfions of the PresidcnCs Fore-!;n intelligence .Ad,-j· 

Soory BtJ:lrd ~11()u]d he exp:inded to include oversight of 11!c CL~ • 
This exp~nded o'-ersight board should be compo5c'd of distin­
guished citi~cns \\;th \'arying' hackgrol!!1ds and cxperience. It 
should be he:ldcd b,- a full-time chairman and should h:n-c a full· -

......time sfafT nppropriate fo its TotC. Its functions related to the CIA 
~houJd include:" 

, . 
1 •• ·\s~:,ssinr.: compliance, by the CIA with i~s sta"fufory 

authority., 
2 •. A$sessing 1he' (IUality of foreign intelligence collcction. 
~.' .Assessing' the cluaJity oC forcign intclIi:;cnce cstim:t.1cs • 
4 •. Assessing 1he quality of the or,g-aniz,:1~ion of the C1.-\. 
5 • .Assessing the cluaHty of the r.1:1n::;:c:ncnt of the CL\'. 
G. ::'.In.liing rc-com mcnc:a Hons wit It r~!-=-p~ct 10 tIle aho'-e sub-

jet-ts to fhe President and the Dir~dor ,or Cenfnll TntcHi­
genre. and, wl~ere :lppro:>rintc. the Attorney General • 

• • " 

b. The DoC'trd .shoul d 113'"C accc.5S to all in{ orma tion in the CJ.:~ .. 
It should be authorized to audit and investigate CIA expenditures 
and activities on its own initiative. . 

·c. l.'hc Inspector Gencl~ill of Hie CI.A should be authorized to 
report directly to the Doard. after h:l\-ing notified the Director of 
Central Intelligence, in C41SCS he deenls :lppro,:>riate. 
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'J:RE.A. SUR! cc~·~·! ?1'ITS ON .1~EC~'Q~ND.A. TION (5) 
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4 

• 

I think that it is very important that ,the President's Foreign 
• • 

InteLligence Advisory Board be strengthened by increasing its respon-
~.. . 

. 

sibilities and assuring that its membership ha~ a broad base of public 
• • 

representation. An Advisory Board consisting of citizens of great 
• 

distinction and leaders of demonstrated integrity can be very effective 
• 

. , 
" 

in assuring the President, the Congress, and the public of 'the integrity, 
. 

as well as the quality, of our iDtel1igenc~ operations. 
. 

It is important. that all of the' members of the Advisory Board have 
, 

the personal trust and confid.eoce of the President. The Chairma·n of 
• 

the Board should be a person of publicly demonstrated lea~ership.and 
. 

integrity who should have free and direct access to ,t~e ... p.;~~id.ent ~o 
, 

" '" . 
. ". 

, 

discuss the Board's work. A man who best exe~plifies the qualities I 

vOlld like to see in a Cbairman is George Shultz, ''Who is already a 
• 

member of the Board'. I recol!lmend that you appoint him Chairman of 

the Advisory Board. 

The Board is already carrying out certain of the responsibilities 

noted in the Commission report (e.g., assessing the quality of foreign 
• 

intelligence estjmates).' In view of the additiona1 responsibilities 
• • 

• • , 

,- proposed, ~rticnlarly with respect to FIAB's role in "a.ssessing com-
, 
• 

. , 

• 

- . 

• • 

• 

. pliance by the CIA with statutory authori tylt, we would suggest that it-

• 

• 
• • 

would be appropriate for the Board to meet more frequently than it has 

in the past. 
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'More importantly, I believe that it is essentia1 that the Board's 
I 

, oversight· responsibilities be perceived by the public as all: ongoing 
• • 

, 

and regu]ar review process. This can best be accomplished, in my- view, 
• 

by going a step further than is proposed in the Conmission's recom-
• 

• 

mendation. Section "C" p=oposes that the Inspector General ,of the CIA 
• 

- . 

• 

• 

• 

be authorized to report directly to the FIAB after notifying the Director 
• 

..... 
of Central Intelligence in cases he deems appropriate. I suggest that 

" 
the reporting relation between the Inspector General and the Board be 

'strengthened and formalized. I'a1so believe that an important working 
• 

• 
relationship should be devel.oped. between the FIAB and the CIA General . 

Counsel, ,as the latter position is proposed to be restructured (see 
, 

RecoJUtlends.tion 1.0). 
r 

• 
, . 

The· General Connsel and Inspector General. 'WoUld ,each appear pei-
, . . 

sona IJy, outside of the presence 'of other CIA offiCials, before the 

FIAB to report on the sufficiency of the agency's compliance ef~orts 

any CIA activities that either official viewed as beyond the agencyts 

charter. Of course, the Board would conduct such other inquiries as 
• 

it deemed appropriate to satisfy itself of the propriety and effective-
-

ness of CIA operations. 

'If, after its reviev, the Board had no reason to believe that the 
• 

agency had violated its statutory authority, the Board would make publ.ic 
• 

*- .. -

• 



. 
• 

, , , ':' 
" . 

, , 

: 

.' 

, . , 
, 

" • 

• 

, 

I 
• 
, 
· 
-• 
• 

, , 

, 
, 

, 
• 
I , 
• ; 
i 

-~ 
• • 
\ 
• ( ,-
• -, 
• , 
---

. -

. . . · . . . · , 
.. - .' . . • 

- -. .. 
, 

. . - ' . • • 

- '- • 

• 

, 
, '. 

• 

. -. 
, . 

-
- . , , 

. . .. 

- . . . 

, 

• 

-. . 

-. . 
• 4" • -

-~ . 

. . , -. - -, . -. . 

" 

.-

. . , 

. " 
, ' . - ~. , , 

• 

. . " 

. . 
! 

_. • • i -

\ 
.' . 

, . . 

, 

• 

• 

_. '". 

." ( 
I 

.-

-

• 

• 

• 

• 

. .. ..-

• 

-. ': . .' -

.. '. 

• • 

'. 

. -
• 

. .. ' . . " 

. . 

-3- • 4 " • 

.' ., -
• 

. : . -
, . 

-

. 

action. The Board should a1so establish procedures for effective 

follow-up on the implementation of its reconanend.ations. 
, 

-. 

-
• 

• 

A procedure such as ,that outlined above would serve to assure' the 
• 

public that adequate independent oversight of CIA activities was taking 
• • 

'place, whi1e ljrniting the risk that the agencyts mission would be 
• 

compromised through release 'of information about sensitive operations • 
• 

, Having the two senior CIA officials responsible for monitoring the 
" . . 

agency"s ,activities report to the FIAB would provide a useful external 
, 

check on' Agency conduct that is not now available. The fact that CIA 
. 

operations woula be subject t~ review by distinguished citizens who. 
• 

• -
would be giving their public assurance tI?at they _ were satisfied. as to 

• 
• 

the propriety of CIA activities wo"ld provide a signi~icant· degree o£ 
r" 

• 

accountabil j,ty that .is now a.bsent. -

In addition to providing an assurance to the American people that 
4 • 

• , . 

the CIA was operating within the bounds ,of its authority, the Board 
. 

would'maintain its jrnportant role in reporting to the President how 

effectively the CIA was carrYing out its mission to render an assess-

ment of _the 'quality of, the CIA's performance. • 

As well as working through the Inspector General and General Counsel 
• . . 

at CIA, the Board will have the resources of other CIA components 
• 

available to it and will continue to draw on the views of other depart- . 

ments and agencies concerned with intelligence activities. The Board 
. 

will also have the benefit of reports and recommendations mad.e by the 
• .. . . 
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Joint C~ngressionaJ Committee. Thus, it would b~ unnecessarily dupli-
• · " , 

eative to build up a large staff to perform investigatory f~ctions, 
• 

although e. small permanent staff 'or secretariat definitely would be 
• 

essential. • 
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December 18, 1975 

MEMORANDUM FOR THE PRESIDENT' 
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Options for the President on Organization 
. of the Foreign Intelligence Community 

and Management 

" I am limiting my comments to those P9rtions of the 
options paper which are of principal concern to the Justice 
Department, namely, those relating to executive branch 
oversight o'f intelligence operations and means of assuring 
compliance with law. I may note, however, that in deciding' 
upon organizational issues affecting the intelligence 
community, you should bear in mind that the FBI, while 
engaged primarily in counterintelligence and law enforce­
ment activi~ies, does conduct certain foreign inte1l'igence ~: 
activities (e.g .. i wiretapping within the United St~~es) i 

o . when specifically- tasked to. do so by other agencies. I s: 
believe that all standardized wiretapping and other forms ~! 
of' electronic surveillance within the United States which. ~ 
regularly require factual determinations bearing upon 3 ~. 
lawfulness under the Fourth Amendment should continue to ~[ 
be performed by the FBI, under the immediate supervision '0£ e.~. 

~::n 

the Attorney General,and that,as new techniques are ~~ 
developed, those that require similar factual deterlninations~ 
should be treated in the same fashion. a 

I, of course, support ~he proposal for detailed 
guidelines governing intelligence-gathering activities 
here and abroad, and governing the conduct of covert 
operations. I presume that the Attorney General would 
have a major part in the development of those guidelines. 
He can only be assured, however, that they reach all 
aspects of activity which should be covered if the 
Department is proximately involved in the continuing 
oversight of the intelligence community, as discussed 

~ _. 
CT ; 

.~ 

below. For example, I think it important that the guidelines 
addres~ each individual type of electronic' surveillance 
now conducted and that they forbid the use of any new 
types' until they are reviewed and included. ,But there may 
be other issues and practices which should be looked. at. 

, 
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Concerning oversight arrangements: On the basis 
of' our experience and practice within the Department of 
Justice, I believe it would be desirable to est~blish -~\ 

. both agency. inspector generals and a similar official '--, 
" for the entire community. The latter would be responsibl~ 

• 

for reviewing practices of the agency-inspecting units, 
thereby assuring development of community-wide standards 
and practices without the necessity of creating a massive 
office. The community-wide inspector·general would also· 
conduct specific. investigations when it is believed an. 
agency unit is unable to act forcefully. I think it 
important that inspector generais at every level be 
required to consult with the A~torney General whenever 
they have information concerning impropr1ety which may 
rise to the level of criminal violations and whenever they 
have reason to believe that the guidelines for the conduct 
of intelligence gathering and'covert action programs have 
been violated. 

As for oversight from outside the intelligence 
community: I think the concept of a special counsel 
to the President concerning intelligence communit¥abuses 
is radically unsound. Both the Attorney" General and the 
President would' be placed in intolerable positions if 
action apprGved by the special counsel were subsequently 
found by the Attorney General to be in violation of law . 

. A government-wide inspe-ctor general raises the same problem . . 
to a certain degree, and a special Justice Department 
staff unit seems to me unnecessary and unrealistic. If 
the guidelines are developed as discussed above, and a 
community inspector general system which reports violatio.ns 
to the Attorney General is established, it .seems to me no 
more is needed than the cross-check of Attorney General 
membership on the National Security Council and Justice 
Department participation in the appropriate NSC committees, 
including the Forty Committee. 

• 

_L The Attorney Gene~al ought to be in a position 
TO 9Q tbat bo SSA rai.se aft~~';t about practices which those 

. I" .'A~r Ct 

intimately engaqedJmay not think to raise or which the 
inspector general might not raise. Thus, while there are 
obvious arguments in favor of protecting the Attorney 
General, I think it is important that the Attorney General 

• 

-
. 
• 
! 

- . 

be a member of the relevant committees which will indicate 
the policy decisions and practices. A fairly good example 
would be the use of United States corporations.in such a 
way as to raise problems with domestic law where it may be 
important to find appropriate legal solutions. This 
was something which should have been alerted,. (Hindsight 
is easy, of course.) But there are other ~ircumstances 
recounted in the Rockefell.er Commi'ssion report. ..'- '~'--'::.-':".'_ . 

. , - - . -
" -... 

. 
. "-'-r- • "-- .-... ~ ... ~ ....... -_. -_ ... -- .-~~--.. :.:. .. -

• 



'-

• 

u 
- ..... 

, 
if , . 

. ;'j , 
. i/ 
;"/ 

,'/ , , 
,~' 
'j 

!/ 
/, 
I 

It 
.', 

;1' 
!/ til JI 1/ "., fL .. 

1 z,· ~'IIIr"'-J/ {.'x . s-

• 
" '-.~ : 

,/' 

" .. J' 

o'/ 
J '" 

J' ! 
i I 
'J /. 

1/ 
Il ,. 

a 
II 

/J 
« 

.. 

" 
,4.... • +\1.&%5""" 

I 

• t 

• 

Ct{) 

t 

( 

,orl .. 

, ' 

* 
• 

" < 
~ . 
• ., , 

, t, 
" 

• • , 

I 

I , , 
I , 
• 
! 
I , 
• 
I • -• , 

\ 

, , 
• 
· ¥.' 
; 

• i 

\ 

• 

, 

.. ;,. 

• 



. 
I 
i 

• 

• 

, 

• 

• 

• 

• 

, 

• 

APPENDIX 2 - INDEX 
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. 
Six Summary Legal Issue Papers 

. 

Draft Executive Order Imposing Restrictions 

Draft Restrictions Order Fact Sheet 

• 
Summary 
Order 

of Agency Conments an Restrictions 
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LEGAL ISSUES 

.. 

Attached are summaries of six legal issue papers 
• 

relating to intelligence activities. These papers do not 

represent the official views of the Justice Department nor 
. 

of any other department. Should you desire more authori-

tative views on any of these issues, opinions of the Attorney 

General on desired subjects will be obtained. The topics 

covered in these papers include: 

, 

, . 

, 

1. Intelligence Activities·and Individual Rights 

2. Statutory Charters for Intelligence Organizations' 

and Functions 

3. Separation of Powers and Congressional Oversight 

over Foreign Intelligence Functions 

4. The Constitutional, Statutory and Legal Basis for 

Covert Action 

5. Secrecy and Protection of Intelligence Sources and 

Methods 

6. Legal Issues Related to Classified Intelligence 

Budge.ts .' 
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INTELLIGENCE ACTIVITIES AND INDIVIDUAL RIGHTS -- SUMMARY 

" . 

. '1. 'Constitutional and legal problenls presented by intelligence~' 

.. 
gathering activities,,' 

, . . . 
A. Electronic surveillance - Title ill of the Omnibus Crime 

, , 

. 
, . Control and Safe Streets Act e.stablishes a detailed. procedure for 

• 
, 

interception of wire and oral com.munications within the United States, 

. 

including.a judicial warrant requirement applicable, in general, to 

criIninal investigations" The Title contains a proviso, however, stating 

that it was not intended to limit the President's power in the national 
• 

• 

security, and foreign intelligence area. Thus surveillance in this ar"ea 
, , . . .. 

, 

is governed only by constitutional restriction. The ,present state of the 

law is as follows: 

• 

• 

1. Und~r the Suprem.e Court's 1972 Keith· decision,' domestic security. 

. , 

surveillances not involving the activities ~£ foreign p'owers and their agents, 

r equir e a judicial 'war rant. 
• 

2. 'Under two court of appeals decisions -- Brown and Butenko, 

. 

electronic surveillance for foreign intelligence and counterintelligence 
.' . 

• 

purposes is lawful. under the Fourth Amendment, even.in the .abs ence of ' 

. ;, 
" . 
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, a warrant, at least where the_ target of the ·surveillance is an agent . , 

'or collaborator of a foreign power. ' . 
• 

. 

.. 

• 

. Under a Dece.m.ber 1974, Presidential meDlorandwn,. the Attorney 
, -. 

.. 
General is vested vnth authority to approve warrantless electronic 

, 

'surveillance within ~e United States ~or foreign intelligence and COl]nter-. .. 

intell~gence purpo~es. Both the Department of Defen~e and the CIA 

, , 

• 

conduct,'-electronic surveillance for such purposes abroad. The 'surveillance 

operations of the NSA present some problem.s under the Brown and 

Butenko de'cisions because it may be practically i.rnpos sible to limit 
• . -

intercepts to foreign intelligence inforxnation. Broadly speaking, all of 

- . -

these op~rationB' are probably legal under current law, but the special 

-

NSA 'problems- are now, at the Presidentls direction~' the subject of . . 

study by the Justice Departm.ent. 

B. Surreptitious Entry.', Surreptitious entries are presum.ably . 

• . 

subject to the ·same 4th a.IIl~nd.rnent rules as electronic surveillance, 
\ 

including the Brown-Butenko exception to the warrant requireIIlent. 

The Attorney General- presently has authority, under Presidential 

. 
directive, to ,authorize surreptitious. entry to install electronic 

surveillance for foreign intelligence purposes; no Presidential directive 
-

authorizes surreptitious entry for any reason other than electronic 
, , 

• , . 
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,,: C. Mail Cov'ers and Openings ... ' .. Mail covers - - .. the recordi~.g of, .. ' 
, $ 3S $ • ' • 

. 
· , 

, . 

information on the outside of mail -- is not subject to Fourth Amendment 
• 

. 
restrictions. It is, howev'er, governed by postal regulations that do 

),."'-. ' 

not clearly 'specify' which agencies·ntay request covers and'for what 

. , . 
purposes. Mail opening is impermissible' under the Fourth .An1endment 

. 
without warrant, 'but again: this' is probably subject to the Brown-/Butenko 

.exception for foreign intelligence and counterintelligence. Statutes, 
. . 

.. . 
however, prohibit mail openings without warrant, and violations are 

.. . 

. 
.. .. 

. . 

... subject to criminal penalty. • 

• 

• . . 

D. Other investigative tech.niques, such as use 'of inform.ers, 
• . 

secret agent.s, physical surveillance and interrogations do not violate 
• 

. 

.the F~urth Amendment or any statute. It is conceivable, J-lowever, 
• 0 ' •• 

, . 
that if they are not justified by legiti.m.ate goverrunental purposes they 

may" in some circUlllstances, violate First Amendment rights. 

2 •. ~onstituti9.D:?+ ~nd legal.problems l' elating to info,rma!~on 

dissemination and use. 
. . . . 

• 

· ' .. 

, 

Dissemination of inform.ation obtained through intelligence 

. . 

. investigations for partisan' or otherwise illegitinlate purposes' could 

. . 

violate First Amendment or due process rights. The recently enacted. 

Privacy Act precludes all· disclosure of agency records without 
, .~.~ ... -~ ...... , 
~" . " , -". . , 

• j. ~ · ) . · , ", 
• . ' 

consent except under certain lllnited circumstances. 
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. ..' Statutory Charter s Jor . 

Intelligence Organizations and Functions 

. 

• . . . ' -

1. Identification of Issues 
.. 

, 

The .major organi~ations, responsibilities, and functions ·of the 

. Intelligence Community - with few exceptions .- are not derived ir.om 
• 

" 
'. . . 

statute; they are' largely based on broad ,executive authority of the 

. 

President for the ·conduct 0.£ foreign affa~rs and the comm.and of the 

. 

armed services, and - to SOIne extent - on the broad authorities 

of the Director of Central Intelligence' (DCI) and the Secretary of 
• 

Defense to conduct the operation of their agencies. 

. . 
Only the correl.ation/ evaluation (or produ'ction) and coordination 

functions of the DCI/CIA are specifically recognized in statute; 

. 

there are no similar statutory provisions for the conduct of overhe~d 

. 

reconnaissance, clandestine human source collection, courterintelligence, 

• 

electronic'intercept, or covert action. In terInS of organization, only 
, . 

. 
CIA has a sp'ecific statutory basis. There are no specific statutes 

• 

• 

• 

. 
" , 

, 

establishing the National Security Agency (NSA), the Defense Intelligence' "" 
, 

Agency (DIA), the National Reconnaiss,ance Office (NRO), the FBI. the 

. 

Service Cryptologic Agencies (SCAs), or other Service military intelligence 

. , 

entities. SOIne of the functional and organizational arrangeITlents are 

recogniz.ed in NSC "intelligence directives, other Presidential directives, 

. 

DCI directives, DOD directives, or Service or JCS directives; some - the 

.. . 
~~~.'=-..1 ... _.. & •• : ••• _rA -. __ '!t'~ 

DECLASSIFIED 
B.O. 12958, Sec. 15 

NSC Memo, 11124/98, State T)eot. G,uidelines 
Bv Id' NADA n!lb- "lAIfb 
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NRO, for example.;. rest: on no' formal diJ;"ective, but on infor1llal, 
: 

. 

~:'.- .: 
-.' - . 
, " , 

- . , . 

written interagency agreements. Alm.ost all of these directives/memoranda 

are. of course, classified. 
M . . 

" , 

The absence of statutory.or administrative documents regarding these 

organizations, their functions, and the respon-sibiliti~s gives rise to 

three m.ajor legal/policy is sues: " 

, 

(1) Would specific or InDre explicit public recognition - ~n statute, 

, , 

executive order l or other document - of the functions and 

• . ' 

organizations' im.prove their activi~ies or at least make them.more, . 

respect'able in the public eye? 
• 

(2) Should this official and public recognition include prohibitions 

• . 
. or limitations on "the activities of these organizations that would 

provide a greater degree of public confidence in their lawfulness? 

(3) Would a variety of critical funct~ons now perforIlled by, the , 

Intelligence Corn.rnunity (such as covert action, electronic 

intercept, counterintelligence t protection of sourceS and methods, 
, 

etc. ) be more defensible legally and politically J arouse less 

, .-
, 

suspicion, and be more ef£ecti, ~ly periorIned if officially 

and publicly recognized? 
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Since the more spe'cific functions'mentioned in # 3 above ar'e addressed 
, , 

, , 

in separate papers ,in detail, no specific effort is'm.ade to cover them 

further in this pape'r-:~ 
• 

, 

II. _Factual Background and Legal Discussion 

• 

, ' , 

, 
, " 

. . 

A. , Present. System. of Organizational and Functional . , 

; 

Assign.m.ents and Limitations, . 

. . _. ' 

The sp~cific statutes dealing with the organization and the functions 
• 

, , 

,of the Intellig'ence COllll'Il:uoity are the 'National Security Act of 1947 

. 

. , 

and the Central Intelligence Agency Act of 1949. These statutes serve 
• 

, ' , 

as the organic acts by which the CIA :was establis~ed and is' currently 
• 

, 

adm,inist'eJ:"ed. There are no similar statutes for any o. ther intelligence 

agency, and the basis for their creation and current operations is heavily 

dependent on the broad executive responsibility of (1) the President, for 

the conduct of foreign affairs, as head of the National Security Council, ", 
• 

• 

and as Conunander in Chief; (2) the DCI .. in his role as ,coordinator of ' 

, 

intellfgence activities; (3) the Secretary of Defense as head of the Departm.ent 

,of ,Defense; and (4) the separ.ate Military Departments, the Attorney 
, , 

General, and other departnlent or agency heads. 
• 

• 

, ' 
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The m.ajor current organizational/functional' assign.r.nents and 
. , 

• 
their legal bases are as follows: 

• . 
(1) Del/CIA - . The statutes noted abov'e provide specifically for the 

• . 
. CIA functions of advising the NSC on intelligence m.atters, 

.. 
coordinating intelligence activities 7 and correlating and evaluating 

. 

intelligence; in addition, these statutes provide that CIA will perform. 

"such additional services of conunon concernJr and Itsuch other functions 

. . 

and duties related to intelligence~' as the NSC directs. In a series of' 
• 

spec~fic classified icsuances (NSC intelligence directivesj,· the NSC 
, . 

• • 

has directed Del/CIA to asswne, among other duties, certain 

responsibilities for coordinating production, establishing requirem.ents, 
• 

'"d g--o 
o o 

'"0, 
'< 
t:;'l . 

. 0 tJ S 0 

oc. 
~ ~ e. ~ . 
0..0'1 

conducting clandestine hw:nan source co.llection, interpreting photograpby;o s..' 
61 
'"1 

.0.. 
t"'" and acco~plishing some overt collection both overseas and in the U .. S. .... 
cT 

~ 
. 

Certain other current CIA functions - for exam.ple, satellite collection, 

conununication support operations J and covert action -' ar e not 
, . , 

. 

specifically covered in this series of directives, but have been 

'established and conducted by CIA. under less formal Presidential/NSC 

. . 

issuances and the broad authorities implicit in the 1947 and 1949 act's. 
, , 
- , ,. . 
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" The 1947 statute also provides: specific limitation on,the intelligence 
-. 

, 

• 

, . 

, , 

• 

, , 

, " , 
" 

" activities of CIAs namely that CIA has "no police J subpoena, law 

, . 

enforcement, or internal security functions. n , 

, ' • . , 

• 

(2) =N~!\ - NSA IS cur~ent intelligence £unc.f:ions - intercept and 

'. ' 

, " 

" , 

process'ing of foreign co:mmilnications - were ,assigned by Presidential 

• . 

memorandum in 1952 and reflected in an NSC intelligence directive ' 

at that time. Alth~ugh the use of NSC ,intelligence ,directives (NSCIDs) 

had previously been used prim.arily to assign functions to an existing 
• 

organization (CIA), this' NSCID directed the Secretary 9f ,Defense to 
• 

• . 
act as executive agent of the gover~ent for the conduct of these 

• 

activities and to establish NSA as a separate agency to conduct these 

. 
functions. ,The existence of NSA and the legitimacy of its activities 

, 

have apparently' been recognized by Congress in certain statutes relating 

, 

to the protection of conununication, intelligence information, the 
• " . 

Constitutional power of the President to conduct electronic surveillance 

, 

for foreign intelligence purposes, and the need to ,provide special 

, 

',administratiye- powers to NSA relating to elnployrnent .. 

, 
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(3) National Programs (NRO) - The function '0£ this program' (satellite 
. . . 

. . 

. reconnaissance) and the existence 6f the NRO organization are 

, , , 

officially classified; as a' result, neither the funct~on nor the 

. . . . 

organization has a specific statutory.basis. The NRO was established 

as a separate' Defense agency r'eporting to the Secretary '0£ Defense 

. 

by DOD-CIA agreeInent in 1965. The Secretary of Defe~se, of 

. . 

course, has broad authority under the National Security Act of 1947 

and the Defense Reorganization Act of 1958 to control and reorganize 

Defense activities. 
• 

. , 

(4) DIA - DlA was established in 1961 by direction of the Secretary of 
• 

Defense under the reorganization authority granted by the Defense 

. 

Reorganization Act of 1958 •. The Secretary's plan w~s reported to the 

. 

Artned Services Committee as required by statute and DIA was 

, 

subsequently established. 
• 

(5) FBI - There is no statute establishing the FBI. Under provision 

· 
of 28 U. S. C.' 533, the Attorney General may appoint officials 

, 

.. 
• 

. 

"(1) to detect and prosecute crimes against the United States, (2) to 

assist in the protection of the President, and (3) to conduct such 
• 

investi.gations regarding. official matters unde,r the control of the 
• 

Department of Justice and the Department of State as m.ay be directed 

, . 

• 
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by the Attorney General. II Other statutes, such as the Congressional 

-, ., 

'Assassination, Kidnapping and Assault Act, vest in the BUl7"eau special 

. . 

responsibilities, but its principal investigatory authoritie s appear to 
...... ~'\ 

rest upon Executive Order and Presidential statem.ents or directives 

. . . . . 

placing these ~esponsibilities on the Bureau. 

. . 

(6) Service Cryptologic Agencies (SCAs)/Military Intelligence 
, 

Agencies - The' SCAs predated the establi.slunent of NSA and now· 

. 
, operate under the' direction of NSA for their com.m.unications intercept 

. ' missions. All were established by the service chiefs' of staff pursuant 
, 

• , 

to the broad functions' and duties assigned to the services by statute. 

. . , 

. . , 

The various military intelligence agencies, which perform. a. wide variety 

. 

of intelligence functions, also were establish.ed pursuant to broad 

Service responsibilities. 

, 

B. Present State of the Law 

. 
(1) Statutory Basis :, Except for the DCII CIA, there is a notable 

• 
, 

absence of specific statutory bases for the organization of and 

functions. perforIned by the Intelligence Co.m.rn.unity. Almost all 

--
are de'rivative of 'broad executive authorities entrusted. in the 
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,President'~ the -nCI, the S~cretary of Defense, and the' 

-

rnilitary services. In alm.ost all cases,- these authorities 

. 

·have been exercised. through classified di.rectives and 

• 

.. 

. . - . 

, 

mem.oranda. Nonetheless.·a SInall group of senior Congressr.p..en 

was privy to the basic o-rga'nization and functions .such that a 

. . 

budget process could be conducted. 

It is clear' that the Congr es 5 did not envision, either in the 
• 

establishm.ent of CIA o:r in any. specific subsequent legislation, 
• 

the large). com.plex~ and expensive 'organizational and functional 

arrangeIIlent that has corne to pass. Mo~e specifically, the 
• 
- . 

developm.ent of CIA as a major, elem.ent in.intelligence collection 

and covert action operations - as it now is .;. does not· appear to 

. 
have been contenlplated by existing statutes. Similarly, the 

, , 

importance and growth of both conununications intercept and 

satellite reconnaissance are reflected poorly or not at all in 

statute ,and have been treated so secretively that there is a 

-

subst~tial question that these organizations and functions are 

ct:ppropriately conducted. - • 
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There appeaJ:s ta:be sufficient . 
. ..' . 

-.. 
- , . . 

'. . 
• 

-

authority derivative froIll th.e constitutional duties of 
. ' 

the President and the statutory responsibilities of the 

DCI, the Secretary of Defens e, . other departm.ent heads, 

• . and the Services to pr~vide for a reasonabie" bas'is for 

the current organizational and functional. as.signments • 

. , 

Clearly. the Congress - both by specific legislation 

and through the annual appropriations proces s - has 

. 

recognized at least the DlajoF _outlines of curre.p.t InteJ.l.igence 
• 

, 

Community organizations and functions. (Only the NRO 

is devoid of any specific congressional recognition.) However, 

while certainly some key rneInbers of Congress were familiar 

, • 

with these aspects of intelligence activities, no -continuing 
• 

and explicit recognition is provided by an objective reading 

of congressional activities. • 

. . 

(3) Litnitations : 
• 

· With the exception of specific limitations on 
• 

-

CIA I S internal s-ecurity role contained in the National Security 
• 

Act, there are n'o statutory restrictions or limitations 
. - . -

specifically applicabie' to the intelligence organizations and 
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their functions. This largely is the result of the abs~nce 

of specific legislation eover.ing these organizations and 

thei~, ... f~ctions. Non-statutory limitations and' restrictions' 
• 
• 

. . , 

are alm.ost nonexistent except in the forDl of int~rnal age.ney 
• • • 

• 

guidelines. 

(4) Exc,eptions from. Administrative Requirements: Many 
• 

statutes - the CIA Act of 1949, 'the Classification Act,. the CIA 

Reti~ement Act, and the previously mentioned acts applicable 
• . 

to NSA, for example - provide for specific exam.ptions for 

• intelligence agencies from. otherwise standard administration 

procedures. . • 

m. Options for Dealing with Intelligence Charters and Limitations 

. 

The options available for dealing with the absence of statutory 
• 

charters for intelligence organizations and fWlctions and o£ limitations 
, 
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on their activities are heavily dependent on political and policy considerations " . 
. - .' 

". . . , , 

. :as opposed to purely legal considerations.' 
. . , 

• 
, , 

A. Options for Charters/Functions 

1. Statute"providing basic ,?utline of intelligence agencies 1 

, , 

organization;', function~J arid activities. . . 
, 

, 

2. Revis ed. statute for: CIA with or without specific statutes 

for. at least, NSA,and NRO. 
, ' 

, , 

3. Specific, detailed statutes for all major, elements - CIA .. 

NSA, NRO, DIA, SCAs, FBI, and some'Service entities • 
• 

4. Generic statute. for basic functions 3..'t"J.d provid.L"lg, broad 
, 

authority to President (?r DCI or Secretary of Defense) to 

allocate functions, subject to procedural, ~pproval. 

5. Executive order(s), rather than statutes, covering' any 

of the above alternative s • 

, 

, 6. Status 'quo. • 
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B. Options for Linritations , . . 

. ' 

, 

. -

-

• 

• 

, ' 

, L Generic statute' providing for broad limitations on 
, ' 

• 

foreig'n'lntelligen~e, activiti~s.' , 
, 

2,., Specific statutes covering roor,e sensitive aspects -

electronic intercept, domestic activities', covert action, 

etc.' 

, ' 

3. E~ecutive order{s), rather than statutes, providing for 

, , 

limitations as above. 

, 

4. Repealing som.e or all of existing statutory andlor 

administrative exemptions. 

• 
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S·EPARATION'.OF POWERS AND CONGRESSIONAL ,OVERSIGHT' 
. , 

, 

. 
-.'\",:~, 

. . . ' 

" , 

. . , . ;-

. 
- ,- -. ' . . . ;. . ~ . '. · .' . , - . , 

OVER FOREIGN INTELLIGENCE FUNCTIONS , ' 
"- - ~ , 

, . 
, · . , , , • . . . - .' 

. 
, 

· .' , The problem, with legal' analy~is in' this area is that 
, 

, ' 
, 

the Con'stitutional text· is not explicit, the court cases 
• . 

are few and far between, and the issue~ arise usually in 
'. 

'a political rather than legal" context. The most that legal .... , 
" \ 

• 

analysis can hope for is 'to place p:' rameters around those 
,. '.~ 

. 
areas within which political battles may be ·fought. 

"Although the power of', [Congress] to investigate is 
• 

. 

. broad, ,it is not unljrnited, n Eastland v. United States 
. 

Servicemen I s Fund, 421 US 491, 504 ·n.IS (1975).' As a 

practical matter, however, Congress can constitutionally 
, . 

• 
• ., , 0 . . 

investiga'te intelligence agencies and acti vi ties on a 
. . 

• 
, . 

variety of bases. Pursuant to such an investigation 'Congress 

may request or subp.oena' a variety of classified material. 
. . 

"While Congress may in its investigative role have a con-
. 

stitutional right to such material, the Executive may 
r . , 

equally have a constitutional right to 'withhold it .. Military 

and foreign a~fairs' secrets have traditionally been among the 
, 

materials f~r which executive privilege has been claimed l and 

substantial historical precedent, supports the constitutionality 
• 

of withholding .such information. In Senate Select Con'Uuittee 
, 

v. Nixon, 498 F. ,2d 729 (D.C. Cir. 1974), a congressional de-

mand for claimed· executive, material was denied'by the court, 
. ' 

. 

but its ,decision cannot be read as much of a victory for 
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executive privile,ge. This is apparently the only court case 
• , ' 

, . .. -

, "to de'al with a withholding, ~rolU Congress by the Executive. 
, , 

, 

Thus, while'executive privilege maY,be,constitutionally,based, 
, 

, , . 
it is" unclear: what' th'e. content' of that privilege fs when con-

fronted'with another constitutional prerogative,-- that of 

Congress to investigate •. Traditionally such constitutional 
,r .. , 

conflicts between the Congress and the Executive have been 
, .. 

politiqally resolved, but the increasing use of the courts by 
• 

, , 
, 

Congress to enforce its perceived rights' suggests that future 
- ., . -

confrontations over executive privil~ge.may be put before the 

courts. The resolution of, ~uch 'a court test is uncertain, 
" 

but will undoubtedly depend·on the particular facts in the 

cases. • 

, 

If a ,Congressional demand for information is denied by 

the Executive and/or the courts, Congress still retains 'an 
, . . 

extremely powerful lever for gaining that infoLlnation --

namely the threat not to legislate or appropriate as desired 

by the Executive. This, of course, is' totally a political 

weapon. • 
" 

• 

Beyond the question of merely gathering information is the 
• 

substantial'question of the, limits, if any, to Congress' power 

to restrict foreign intelligence procedures ,on activities by 
• 

legislation. At the present time legisla,tion only requires 
, . 

various reporting procedures, and does not otherwise limit 

"foreign intelligence activities outside the United states. 

To an uncertain extent the President has inherent constitutional 
- -. --. ,; . ' .. 
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.' powers to gather foreign in.telligence,: which cannot be 1imi ted 

'by Congr~ss· .. This would" at the least in~lude the Pres~dent' s· 
, . 

. .... 

and Ambassadors I personal gathering'. of . information. G~nerall-y" 
. .' 

however, intelligence. gathering: is done by agencies either 
, 

, , . 
created or funded by Congress or both. Where Congress creates . . 

, 

the agency, e.g .. / the CIA,. ,there'is little constitutional basis, 
, ' , 

for iimiting c6'~gress 1 ability 'to ·restrict the mission, func-
.. 
• 

tions, or procedures of that' ~gency;! qf course, Congress' 
• 

, ' 

cannot act by unconstitutional means in making such restric-
• 

. 

tions, e.g., a one-house:veto •. · Presumably, in the absence of, 
• 

• . 

statutory 'prohibitions, the President may delegate to' subor-' 
• 

, 

dinate officers of the 'Executive Branch his inherent powers 
• . 

to gather foreign intelligence. ' 'B~cause these officers will 

usually have to operate through employees, however, whose 
• • 

, 

existence arises through Congressional act rather than through 

'Presidential appointment, limitations on the agency would 
. 

probably apply to ,those employees and bar activities incon-

sistent with those limitations not~ithstandin9 Presidential 

delegation. 
. 

Where Congress has not created an agency or place 11mita-
-

tions on it, but rather only funds the agency, ~.g., NSA, 

Congress .. may limit appropriations which have the effect of 
• 

, 

restricting intelligence activities •. In this area ·there is', 

no· constitutional requirement for Congress to appropriate ,at, 

all, hence Congress may constitutionally limit its appropriations 

only to certairi activities and not to others. 
. ~~:-~--
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-. . ... Congress may, however,. instead of limiting ,appropriations, 

, , -
. - . -

. condition their. expenditure, e. g. i the Hughes Amendment, 22 usc 
- .. 

S2422'(a). Such a tactic might be ~le to expand Congressiona·l-
. . . . 

, -

power beyond what_ could be. achieved- by positive legislation.' 
-. 

For instance" a statute' requiring the President to _turn over 
-

executive privileged ma~erial to'Congress 'would, in our esti-
J-"' '\ 

mation, be unconstitutional. It is not so clear, however, that 
. , 

Congress could not condition the expenditure of certain funds 
. 

upon being informed about why and how those funds were being 
• 

expended, including 'any privileged material. Here rather than­

requiring Presidential compliance, the choice is 'left to the 
. . 

President' whether to spend and disclose or not to spend and 
• . , 

not to disclose.· Nevertheless, there are l~its, albeit"un-
. 

I-d go -
• 

o Statesg certain on what Congress can condition. 
• 

See, e.g., United 
• 

-

v. Lovett, 328 US 303 (1946). 
. .' 

To summarize, while the President. may be the Nation's 

"sole organ in its external relations," implying certain in-

herent powers in foreign intelligence activities, when' the 
. 

Executive requires Congressional action -- particularly ap-
.. 

. . 
. propriations, Congress has a concurrent power, and pursuant 

. 

to this power may impose various and substantial l~tations 
. . 

on those foreign intelligence activities which require 
• 

Congressional funding. What Congress' probably cannot do, 

however, consistently with the constitutional -separation qf' 

powers, is to require affi:rmative congressional or committee 

.approval. before the Executive can take an action that is 
• 
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within the boUnds of its constitutional and statutory authority, 
• 

• - , \. _? I ~ _ 

'and 'ipvolves- expenditure of funds- already ·appropriated. 
. . . . 

'1- • . . . -. .' , 
. 

• .. • j • 

an affJ..J:Illat~ve approval 

suc~ 
• : •• 'J • 

would aItPtmt to congressional invasi~'il " . . 
, , 

· . 
of Executive functions; especially since it would allow one' 

. 

House or committee to veto executive action, it 'is inconsistent 

with the Const~ .. t~tion·.s division of executive and 'legislative 
• 

functions. 
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THE CONSTITUTIONAL~ STA~UTOR.YJ .A.ND LEGAL B,f\SIS FOR. 
· COVERT ACTION . . 

, -.. 
• 

. . 
: 

, ' , 

Legal authority. for "covert"· action in support of foreign, policy objectives 
........... 

• 

is ,found in thre e sour c e s : 

, 

',1. The constitutional authority.of the Pre~ident as the' repository of 
.' , 

Uexecutive" power. primarily as it involve~ hi,S' responsibilities ~or 

foreign -affaIrs and as Commander-In-Chief. 
. , • 

. 2. The National Security Act of 1947 •. 

, . 
3. In the ratification by Congress of. the CIAls- authority. .. • 

• 

I. Constitutional Power of the President 
• • 7 • 

, 

" , 

• 

"Executive" power involves the responsibillty and authority in matters 

of foreign relations. Presidential power in foreign affairs decision-making 

is variously described as lI exclu sive, II .l1plenaryll or as "sole organ. 11 

Historical practic e, accepted as custoInary law. and the courts have 

confirmed in broad language the scope of Pres~dential power. which 

· includes the authority to send tro'ops) or agents, abroad. Even the War' 

Powers Reso1ution.states that it was "not intended to alter the constitutional 

authority of the President. II • 

. 

The practice of appointing agents to conduct covert actions 'abroad 

, -~-- .. ~ _..... .,. ~ ... 

is deeply rooted in United States history. -, . '-':' '~ . ,. 
• J' '\ ' ,",'.r. ,. 

, . . " 
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. n.· N ~tional Security, Act of 1947 
, .. 

, 

. , 

, , 

," 

, 
. - " . . 

, ' 
, . 

. 
, .' 

, 
, 
, , 
, 

, . '" 

, ' 

.. 

. , ' . - . . . - '. '.'~" ~ , 
, , . . . . . " . .' . .' '. ' .. '. : ' 
,." .' ' ... . ' , .. .. , . . . 

" . 
, . 

" 

" . . . .. .. . , 
" 

, 

, ' 

, ' . 
, . .' ~ . , , 
" . 

. .,' 

, ' 

· ' 

, 

'. 
, 

• • 

This statute is 'rooted in, and was, intended to embody, the' experience 

. . , 

learned under earlier Presidential directives. Specifically, the CIA was 

, 

intend~d to have the 'same broad authority a,s previously'held by the . 

Centr a1 Intelligenc e Group. 

, . 
ciA's 'responsibilities, 'in more detai~, were to be specified by 

, . 

the National Security Council, and Cong~ess, recognized that the CIA 

would necessarily have a broad range of operational assignr.nents. 

ill. Congr es siona1 Ratification 6f CIA Authority to Plan and Conduct Covert 
= 

• 

Actions 
• • • 

, 
" , 

Since its beginning.., the CIA has reported on its covert action program.s 

to appropr'iate r.nem.bers of the oversight cOxnmittees, of both Hous e and 

Senate. Furthermore, the legislative history of the CIA Act of 1949 reveals 

. 

that the Director told the House Armed Services Committee of the types, 

of covert actions contemplated by the agency. 
• , 

, . 

With this kind of information and knowledge distributec:I in ways 
, ' 

understood by Congress, appropriations were consistently authorized and 

, 

approved. Such appropriations constitute ratification by Congress under the 

rule of Brooks vs Dewar which held that adIninist+,ative practices could be 
a $ •• • , 

ratified by' Congress through the 'appropriations prac~ice. 

• 
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SECRECY AND PROTECTION OF INTELLIGENCE 
, , 

, . .. SOURCES AND METHODS 

,. 

, 

I. Secrecy and National Security 
.. 

: Secrecy in intelligence activities ,is needed for two purposes~ One" 
• 

. 

intelligence and the intelligence function are necessary to the conduct of 
. 

• 

defense and foreign relations, that is, for reasons of national security. 

In addition, in order to develop, m.aintain and use 'sources and,m.ethods 

for g'athering intelligence it is· necessary that they be protected from 

disclosure. 

, , • 

Pursuant to his constitutional and inherent authoritv in defense and .. . 

• 

• 
foreign affairs, the President IIlay provide for necessary secrecy and 

protection of national security iniornlation, which w,?uld include information 

in the intelligence area, and has done so by Executive Order .11652. 

Congress also h~s aut~oritY and interests concerning national security 

. 
for which it needs information .. Pursuant to his authority, the President 

• 
may opt to provideiniorm.ation to Congress Wlder such conditions. as to 

- . 
secrecy and protection as he :may impose. Congress, of cou:z;se, may 

. re.sort to the courts to resolve any disagreelll.ents., ,The recent agree-
. , 

m.ent worked out with the Pike Gomnlittee, along those lines, would seem. 
. 

the' workable an,d'desirable basis for'm.eeti.ng the needs of both the 
. ' , 

. . 
President and the Congres s; 
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'.. . n. Secrecy and Sources and Methods' Information 

. '. 

, 
, " 

. , . 

In view of the exclusive authority of'the President to ,conduct the 
, ' 

. 
, intelligence' activities of the governm.ent, the President's authority .. 

. ' 

, , 

, ' , 

. '. . , 

, " 
, . . ,. 

to withhold sou:rcetf~nd methods inform.ation would seem beyond question. 

, , 

~he responsibility of the Director of' Central Intelligence to protect 
• 

such information from 'disclosure," as provided by the National Secu,rity, 

Act of 1947. indeed recognizes and ,buttresses that principle. 
• 

, 

, ' 

, m. Conclusion. 

, 

There is constitutional and statutory authority for necessary secrecy 

for the intelligence function of the governrn.ent. Unauthorized disclosure , 

of source,s and methods inform.ation should be prohibited by criminal 
, ' 

. , 

law. Additionally, a statutory basis for enjoining disclosure is needed. 

The desired legislation is w~ll advanced and is expected to be agreed 
.. 

alllong the Executive Branch agencies - CIA, Justice and OMB -- in the 
• 

near future. 
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LEGAL ISSUES RELATED TO CLASSIFIED lNTELLIGENCE BUDGETS 

" ' . 
, 

, 

, , 

. !, 
.. , 

I.. Identification ,of Is sues 
l' 

, , 

" , . .' , 

, , 
, ' 

, ' 

, ' 

. , 
, 

· , , 

, . '. . 
. , ' , 

, " 

, 'A. Article I~ Section 9, Clause 7 of the Constitution provides: 
,~ .' 

'IiNo m.oney shaffbe d'rawn iro.m the Treasury but in consequence 
, ' 

, , of 'appropriations made by L,aw; and a regular Statement and- Account 
of the Receipts and Expenditures of all public money shall be 

'. published from time to time .. It , 
• 

, 

The budgets of CtA, DIA, NSA, and som.e other defense and military 
• 

, 

servic.e intelligence program.s are not identified in published federal 

, , 

budget documents. Therefore, a question has been raised as to whether' 

• 

this current practice is consistent with the ,second half of the above 

• 

quoted constitutional provision • 

B. A seco'nd relevant question relates to the methods whereby appro-
• 

, , 

priations are made for certain'intelligence agencies. Under the CIA Act 

, 

of 1949 J f~ds overtly appropriated to other agencies are secretly trans-

ferred to CIA. Appropriations for DIA, NSA, and certain service 

and defense intelligence programs are included in DOD appropriations, 
, 

but are generally not identified explicitly. ' The issue arises as to whether 

'such indirect funding authorizations constitute l1appropriations made by 

law" • 
, ' 
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• 

,Published govern.m.ent docwnents now reveal almost no signjiicant 
• 

-

inform.ation on the.,~nd~ng of Unit'ed' States intelligence activities • 
• 

" 

B. Present State of the Law 

(1) 
• 
Statutory' Background 

• 

The CIA Act of 19~9 provides the basic authority for the 

. 

Agencyf s unusual funding procedur es. - One provision allows CIA to 

.. . , 

r.eceive funds tran'sferred froIn any appropriation with the approval 
• 

• 

of OMB. CIA is also authorized to transfer. funds to other agencies. 

• Another provision of the 1949 Act allows the CIA to depart 

from norm.al budget and accounting procedures in making confidential, 

expenditures to be accounted for ,solely on the DCII s certificate • 
• 

. . 

The Economy Act of 1932 (31 U. S. C. 686) authorizes govern-

, 

ment agencies to provide serVices and equipm.ent to each other (on a 

reim.bursable basis) where that course would be in the best interest 

of the gove'rrunent... . 
. ' 

(2) ,Constitutional Requirel'rlent for a IIregular ,statement and 

account 'of receipts and expenditures~' 

The history of this provision, although certainly not aInbiguous J 

indicates that at least some supporters' of the "from. time to tUne" .----.- .. - . . 
'i ". .. . ,~ . 

• • . 
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• 
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• 
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" ' 

• 
," .: - '. , ' 

. ' 
.. language, may'have felt that the details 0.£ som.e expenditure's should' 

. ' . 
. . , 

. , 
. . 

" ' 

" not be publicly disclosed, at least for some period of time .. 

. . , 

A good argument can be made that the budget presentations,' 

. 
of the· intelligence agencies 'other than ,CIA are consist~nt with the , 

, ' . 
, 

clause. 'in that their~:funds: are included in appropriation accounts whose 

. 
titles would reasonably be, expe'cted to include intelligence activities 

. 

of the types actually funded.. However, the practice for funding CIA 

. '. 
pursuant 'to the 1949 Act See.m.s more difficult to defend under clause 7. 

The public has (or had?) no reason to asso,ciate the CIA with the app'ro-

. 
priatiori account in which· its funds ar e ,included. Also, none of its 

• 

• • 
, 

budgets, for past years have been revealed. 
• 

• 

(3) Constitutional Requirem.ent for "appropriations made by lawn 

. 

The first half of clause 7 represents Congress I I1power of the 

• • 

The procedures for funding the intelligence agencies other than 

. ' 

CIA do not seem. to raise serious questions of compliance with this 

. 
• • proV1s10n. As pointed out abov~:II each agency othe~ than CIA is really 

, ' 

, 

" 

a part of a larger cabinet departm.ent to which its funds ar e appropriated. 

, . 
• 
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Even 1?elow this l~vel, the' intelligence agency' funds' are included. in 
. . - - , . 

sub-accounts whO'~e titles nlay'be broad, but such that the intelligence 
. . 

'activities could reasonably be ,seen as a' part q£ them.. . . . 

• . , 

The constitUtionality of the section of the 1949 CIA Act 

authorizing unliInited trans'fers of ftmd's to CIA fro.m other agencies 

seem.s. opento· question. A good argum.ent can be m.ade ,tha~ Congress' 

, . 
violated the intent of the constitutional appropriation requirement by, 

in effect, giving the Executive a blank check to fund the CIA out of any 

appropriation available to any other agency. • 

• 

(4) Standing . 
• 

Whatever the merits of the constitutional issues discussed above, 

it seems unlikely that any constitutional requireIIlents in this area will 
• 

be enforced 'by the courts. The Suprem.e Cc?urt recently held' (5-4) that 

. a plaintiff lacked standing as a taxpayer to bring an action to force 
, 

publication of the CLAls e'xpenditures. 
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III. Oetions ,for Dealing' with Constitutional: AInbigUity : . , 
, , 

· . 
, , 

" 

In view of the fact that the exact requirements of clause 7 are 

, , 

far from clear and the apparent lack of standing for judicia~' enforce-

,,, ... '" - \ 

ment of ,these requir:ements t . 

, 

the· ques~on of to what extent intelligence 

. . , 

· , 

, budg~t5 should be revealed and the present system. of transferring 

, 

" 

• 

• 

, '. 

funds to the CIA changed, cannot be answered by purely legal considerations. . ' 

, 

A. 0.ptions for Public Budget Disclosure · ' 

, , . 

1. Reveal total budget figure for the intelligence cOlnln:unity. 

. . 
2. Reveal com.munity total plus SOl'll:e additional· details, such' 

& 

as DOD and CIA' totals, ·totals by broad function and object 
• 

classification .. 

, ' 

3. Reveal com..munity total plus 'normal detail on non-sensitive 

, 

aspects only. • 

• 

4. Reveal total budget of CIA only; no additional disclosure of 

non~ClA budgets. 

, 

5. Reveal details, '0£ CIA budget;· no additional disclosure with , 
, . 

respect to other agencies • 
• 

• 

. . 

'. 

.. ' -, ,'. ~. 

• 

, 

ii' ", . ' , 
• • , .' ' . . 

, 
," .. ' 
0" • . . 

: . 

• 

" f 



. . 
. 

, ',' 

.' . 

'. 

. 
. .,' . . 

. . . . . -
. . .. . . 

- ., 
. ,. 

. . . . 

'. . 
. 

.' . 

. , 

- ' 

. " 

.. 

'. . 
, . 
'. . , . . 

" 

.. 

. .. 

:. ; 

· 

• · 
. .. . ,. . ' '.. " . . . . . 
, '. . '.' . 

. ., , ' . 
, . ,'. ' 

• 

" ' . 

· ' · , , . · . , 

. " , 
, . . 
, . 

, " 

. , 
" , 

· , . 
, " . . '" . 

" . . . . 
" . 

. . ,. . 
.. · . . ". . · · .. . . ". ' .. 

' . 
, , . . 

~ 
'. ' . 

. , 

; .... -'., . , 

, , .. 
, .' . . 

" , i' 

. . 

" . . . -: 

.' . ' . , , .. ... . . 

, 

" " . 

. . 
• -

, . , . . '. 
.. .' .. ,,- \ ':"'.'." , . ." . . .' , , -. . · :" , .. .. . . .... 

. .. . '. . 
" . 

, ' , 

. ' 
, \'. · · .. " '. ~ . ~ , 

'; . . ," ., . '.' .. ' 
" . . .... , .' .. ' " , . " , , 

, . '. " , " , ' . · " . . .' . . . . ,; . 
- 'I - -

· . " . . ' , . .: ~ , . . 
, .. "", . 

, ' 

, ". " ." . , , , ' 

, , · . . . . : ' 

." ."". - , ," "".'- .... , 
, , 

, ." . ' , ' . , , . , . .. . · . " . . , " -, .. . 

· · 

• 

" 

. , , , . 
. .. .' 

.. 
" " . - , . . ' , . , . . . -- . · 

. ... 
. " . '. . · ' .' " 

, . ' 

6~·· Rtiveal expenditu;es by intelligence agencies, in 'a~y ,one 
, 

, . · , . 
. 

., ' , 

.. ' of .the
h

levels described above, but only ,some' years after the 
, . 

. 

. fiscal year involved • 

.......... " 

~ Becaus'e of the 'substantial constitutional doubts about the pre.sent 
, 

, , 

' . 

" 

statutory schem.e wl1ereby funds are channeled to CIA, and C,ongressional 
• 

. , 

desire for greater control over CIA funds, the Admin,istration should 

conside'r pos sible changes i.Q. the current ·practice. Options include: 

1. A single, overt appropriation for the CIA. -
. , 

2. A single, overt appropriation for ·the entire intelligence . , . • -
comm.unity~ 

, ' 

. . 
3. A single, overt appropriation account" part of DOD a.ppropriation 

bill. to fund NSA. DIA and CIA • 
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EXECUTIVE ORDER 

-------

ESTABLISHING'RESTRICTIONS ON FOREIGN 
INTELLIGENCE ACTIVITIES 

Previous guidance on the relationship between the 

intelligence agencies and United States citizens was 
. 

unclear. This orde~ clarifies that relationship by 

detailing those activities which are prohibited. With­

out setting forth all restrictions under which foreign 
, 

'intelligence agenci~s are obliged to operate, nor 
, 

derogating from any other laws, rules, regulations, or 

directives further restricting the activities of these 

agencie?1 it is hereby ordered as follows: 

SECTION I. Definitions. As us'ed in this Order the 
e • • 

following terms shall have the meanings ascribed to them 

below: 

, . 

"t:I 
~ o o 
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>t:S 
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°tJ 
8'C) 

oc. 
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"'t en 
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?J' C) .0.. 
"Tj 
o 

Ca) ·'Collection ll means the gathering and 

or the gathering and forwarding, of information. 

a 
storage;: 

~ 
~, 

(b) "Domestic activities ll means activities within 

the United States. 

(c) IIForeign intelligence" means information, 

other than foreign counterintelligence, on the capabilities, 

intentions, and activities of foreign powers, organizations 

or their agents. 
,.,---- , 
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Cd) IIUnited States citizens" means United States 

citizens and permanent resident aliens. 
• . 

ee) ·'Foreign. counterintelligence n means activities 

conducted to protect the United States and United States citi-

zens from foreign .espionage, sabotage, subversion, assassina-
. 

tion, or terrorism. 
• 

(f") "Incidental reception" means the receipt of 

information, ·collection of which by an agency is otherwise 

prohibited by this order and which is collected·in the 

course of. an agency's authorized foreign intelligence or 

counterintelligence acti vi ties .. 
• 

(g) "Foreign intelligence agencyir. means any depart-~ 
=:r' o -ment or agency .of the. United' States government, or component g . .g 

'< 
thereof, which is primarily engaged in foreign intelligence ~ 

S?;' 
oS!. or foreign·counterintelligenc.~ activities. 

• 

SECTION II. The following activities shall not be 
• 

. 

conducted either by any foreign intelligence agency or by 

any other department or agency in pursuit of foreign 

intelligence or foreign counterintelligence: 

(a) Physical surveillance of United States 

citizens within the United States except to the extent that 

.such surveillance is in accordance with law and is: 

(1) Upon written approval by the head of 

the foreign intelligence department or ag~ncy; and is 

surve'il·lance of indi",--iduals currently or formerly' .employed 
, . 

, " . ' .. 
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• 
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by that agency, its' present or fanner .contractors, or such. 
• , 

contractors t. employees I for the purpose of protecting 
• • 

foreign intelligence s,ources and me'thods from unauthorized 
, ' 

disclosure; or 

(2)' Of a person having contact with any 

persons described under subparagraph (I), or with foreign 

nationals in the United states in'connection with foreign 

intelligence or counterintelligence operations, but only to 

the extent necessary to. identify such person. 

(b) Electronic surveillance of United States 

citizens except in accordance with law and under procedures 

,1 1 

I 
I 
I 
I 
I 
I 
I 
I 
I 

, I 
I 
1 

!-d' 

approved by the Attorney General, and in no instance shall ~ 
. 0' 

1 

1 

. n\ 

Agency engage wi thin the United St,a t.e'i~ . the Central Intelligence 
, ~ 

1 

1 

1 

1 

I 
I 
1 

in the electronic surveillance of United, States:·'.ci ti·zens. ' ,0\ d' , a a 

1 

1 

1 

• 
, .. . ' 

(c) Testing of electronic surveillance'equipment', 
cr~ 
A! ti· 
"'" rtt; 
~d'''''' p..'t:n ",g. • . 

within the United States except in accordance with la~ and, 
'. . ~ . , 

under procedures approved' by the Attorney General. 

(d) Any opening of United States mail or examj."::;--~ 
, . 

tion of envelopes except in' accordanc.e' ,wi tho the provi~ / .. , 

• 

of United States postal. laws and regulations .. 

(e) Access to Federal income tax returns 

information except in accordance with statutes a··· .. 

regulations. 
• 
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. 
(f) Infiltration or·secret participation in any 

organization composed primarily of United States citizens 

for the purpose of reporting on its activities or . 

membership. 

(g) Experimentation with drugs on human subjects, 
. . 

except with the informed consent of each such human.subject 
. 

and in accordance with the guidelines of the National Com-

mission for the Protec.tion of Human Subjects for Biomedical 
. 

and Behavorial Research . 
• . 

(h) Operation of a proprietary company on a 

commercially competitive basis with United States businesses 

except to the minimum extent necessary to establish com-

mercial credibility .. No investments by a proprietary. 

company shall be made on the basis of 'any substantive 

intelligence not available to the public. 

(i) Collection, evaluation, correlation or 

analysis', of information other than info:rmation from public 

sources or given voluntarily by its subject concerning the 

domestic activities of united states citizens except: 

(1) Information about a United States citizen 
• 

who is reasonably believed to be involved in international' 

terrorist or narcotics activities or working in collaboration 
I 

with a foreign nati:on or organization, but only if the infor­

mation is collecte~ abroad or from fOreigri sources in the ' 
I , 

United States in thb course of an authorized foreign intelli-, 

gence or foreign 
, 

counterintelligence 
I , 

activity. 
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(2) Information related to the performance 
, 

of agency contractors ,or prospective bidders, for purposes 

of contract administration. 

(3) Information concerning criminal' activities 

received through incidental reception, provided it is only 

transmitted to law enforcement agencies with appropriate 

jurisdiction~ 

'SECTION III .. Any federal agency seeking foreign 

intelligence within the United States from United States 

citizens shall disclose to such citizens its true identity . 

When collection of foreign intelligence within the 
! 

United States results in the inciderital reception of infor-

mation from unknowing United States citizens, however, the 

receiving agency shall be permitted to make appropriate 

use of such infoLIllation. 

SECTION IV. No information on the domestic activities 

of United States citizens shall be transmitted to a foreign 

intelligence agency (or to any other federal agency 'to aid 

it in engaging in foreign intelligence or foreign counter­

intelligence) from any other federal agency,unless: 

(a) The 'information had been lawfully compiled 
, 

by the transmitting agency in furtherance c'f' its authorized 

• • 
rn~ss~oni 

(b) The infoLmation is of a type which the 

receiving agency would itsel,f have been permitted to collect 

under the provisions of this order; 
, . 
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(e) The information is provided in furtherance 
.. 

of the authorized mission and responsibilities of the 
• 

• • 
reee~v1ng agency; 

. Cd) The' infoxmation is provided in good faith 

under a reasonable belief that the infornlation is relevant 

to the receiving agency; and 

(e) The information is provided under guidelines 

and procedures issued by the Attorney General designed to 
, , 

ensure the protection of the constitutional and statutory 

rights of United States citizens. 

SECTION V. Nothing in this Order prohibits an agency 

from retaining inforntation when retention is required by 

law, such as retention required to preserve, evidence or 

other infoxmation for possible court action. 
• 

SECTION VI~ No foreign intelligence agency shall: 

(a) Provide serv·ices, equipment, personnel or 

• 

facilities to the Law Enforcement Assistance Administration 

or state or l_ocal police organizations of the United States 

except as expressly authorized by law; or 

(b) Participate in or fund any law enforcement 

activity within the United States" except as may be 

authorized by law. 
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Provided,'that this prohibition shall not 

preclude: 
• 

(1)' Cooperation between a foreign intelligence 

,agency and appropriate law enforcement agencies for the 

purpose of protecting the personnel and facilities of the 

foreign intelligency agency or preventing espionage or 
. , 

other criminal activity related to f9reign intelligence or 

foreign counterintelligence; or 

(2) Provision of specialized equipment or 

technical knowledge fbr use by any other Federal department 

or agency. 

SECTION VII. Foreign intelligence agency personnel 

, may not be detailed elsewhere within the Federal govern-
, 

ment except as consistent with law. Employees so detailed 

shall be responsible to the host agency and shall not report 
• 

, ' 

to their parent agency on the affairs of the host agency', 

except as may be directed by the host agency_ The head of 

the host agency and any subsequent successor shall be 

informed of the detailee's association with the parent 

agency. 

SECTION VIII: Nothing in this Order shall prohibit 

any agency having law enforcement responsibilities from 

discharging such responsibilities pursuant to law.' Nor 

shall this Order apply to any activities of the Federal 

Bureau of Investigation. 

, ' 
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FACT SHEET 

• 
, 

EXECUTIVE ORDER IMPOSING RESTRICTIONS 
ON FOREIGN INTELLIGENCE ACTIVITIES 

• 
, . 

. 

Today the President issued an. executive order setting forth 
. 

certain restriction.s on ,the act,i vi ties of foreign, in telligence 

agencies and other agencies which may engage in intelligence 
. . 

. 
• • • 

act~Vl.tl.es • It prohibits or severely restricts the following, 

. acti vi ties: , , 

. . 
- Collection and 'analysis of information on the .domestic 

, , 

, 

activities of United States citizens aIidpermanent,resident 

al.iens .. 
• 

- Physica~ or electronic surveillance of United States 
.~ 

I:r' 
Q. 
g 

-

, . 

. . n 

citizens an~ pe:c:manent resident aliens within th'~ United ·States .. ~! 

. - Opening of.United States mail in violation of law. 

, 

- Illegally obtaining federal income tax returns or 

informa tion .' 
'" 

- Infilfration of domestic groups for the purpose of , . 

, . 
reporting on them. 

- Experimentation with drugs on humans without the 
. 

subject's informed consent. . ' 

. 

- Operation of a proprietary company which competes with 
. 

united States businesses more thari the minimum amount necessary 
. " . ~ .. .. "- .... . 

to establish commercial credibility_ ~ - ; -... :'-: 
• 

- . . , 
. 
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- .Collection of intelligence from United States citiz!7.~2 
, 

and permanent resident. aliens within the united states without 

. '. . disclosing the true1dent1ty of the collecting agency. 

-' Sharing among agencies information on the domestic 

activities of United states ci·tizens. ,or permanent resident 

aliens except in compliance with stringent safeguards. . , 

. , . . 
, . 

- Providing assistance to law-enforcement agencies 'in 

violation of law. 

, 

Certain limited exceptions are included to the general pro-
. 

hibition of· collection of 'information on the domestic 
. . 

activities of United States citizens. These exceptions seek 

to recognize all legi timate needs' of foreign 'intelligence 
. , 

agencies to collect information on the domestic activities 
. 

of United States citizens. 

. 

In order to protect classified information, intelligence 

.. , 

• • 
, * . 

, , 
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agencies must run securi ty checks on applicants for employment' C·'·, 
.(;r' 

. ,~. , . 
and employees., Like,any Government agency, these agencies 

~ . , 

must also check out employee backgrounds to ascertain their 
, , ' , 

job suitabili'ty . Even after a person has left an intelligence 

agency, it has a.legitimate need to maintain its records on 
, 

, . 
, 

, 

that person should a ,security breach st~mming from his employ-
• . , 

ment occur. Similarly, each intelligence. agency has an interest 

" . . . .. 

• 

, .' , ,:;. . . , 

.. _ . 

.. 

• • 
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• 

in the suitability and security worthiness of persons who 
• 

contract with it or are employees of its contracto~s working 
. 

. 
on 'its p:r:ojects and requiring acc,ess to classified information. 

. , 

Each intelligence agency must also maintain, records" on persons 
. 

who, without necessarily being employed by it, are give~ access 

to its classified info~mation. Such persons would include 
, 

employees of other Government agenc~~s who require acces~ to 

its classified inforlnation ·and private citizens who. voluntarily 

agree to be cleared to receive classified information in o~der 

to aid' in their voluntary r'ep~rting of foreign intell,igence 
. 

information to the agency_ 

, . . 

. Foreign intelligence agencies or other' fo:r:eign groups spen.d 

many resources seeking to penetrate (i.e., obtain informatIon 
. 

from) United States intelligence agencies. The United States 
, . 

agencies need to protect themselves from such activities. 
, . 

Such activities may involve. domestic activities of United 
. ' 

. 
States citizens. 

• . 
Because United State~ intelligence agehcies 

, , 

have a need to pnderstand the operating modes' of foreign .. 
, 

intelligence agencies, there is a. legitimate need for·it to 

collect and use such infozmation. However I the intelligence 
. , 

agencies are permitted to collect this type of information 

only abro~d or from foreign sources, sins~ the FBI is' fully 
. , 

capable of collecting such information from purely domestic 
, . 

sources. Also, because of the unique contacts of our. foreign 
. '.' .... . 

" ~ ~ . . 
"" .;j' .~'. ~. - ' . ,- , 

• 

. ' • . .' 
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, , 

,~ntelligence agencies with info:rmation sources abroad and 
, 

foreign sources within the united States, these' agencies 
-

, -

are also permitted to' collect, but .only , from these 'special 

, sources, information on united States, citizens re~sonably 
, ' 

-

believed to be involved in international terrorist or 

narcotics activities. 
• 

-

In normal day-to-day business, many Americans work with 

intelligence agencies and tell its employees about their 
. 

40mestic activities; i.e., other Government employees meet 
• 

with intelligence agency'employeesj academics share infol:ma-

tion with themi Americans'who travel talk to them. In order 

to allow these agencies to maintain records of such day-to- -
, 

day transactions, the order makes, an appropriate' exception. 

Americans who enter into such contact with intelligence-

agencies, however, should. not therefore be subjected to 

securi ty investigations or other scrutiny merely becaus'e they , 

came into contact with an employee of an intelligence agency. 

Therefore, this exception only allows use of that info:rmation 

voluntarily suppl'ied by the persons thems'elves. 
, . , 

The order requires that the information collected or stored 
, 

under these exceptions be confined to'a type appropriate to 

the purpose for which the corresponding exception was, created. 
, 

For example,'an agency may not collect or store information on 

,-';;.~ ............ 
~ . ,-'~" . , .' , " 

, . 
, , , -

J ' . ' .. -.. ~ , 
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, , 
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• 

, 

the political views 'of a United States citizen merely ,because 

he is a contractor employee working on an agency project. 

, 

The order also allows"intelligence agencies to transmit to 
, , 

, 

law-enforcement agencies information relating to criminal 

domestic activities of United States citizens which it happens 
. 

. to obtain incidentally 'to its proper foreign intelligence 
. 

activities. All citizens and ?overnment agencies have an 

obligation to turn in:formation related to' criminal activity . ' . 

over to appropriate ,author! ties. 
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, SUMMARY OF AGENCY COMMENTS ON MAJOR 
SUBSTANTIVE ISSUES RELATING TO EXECUTIVE 

ORDER IMPOSING RESTRICTIONS ON INTELLIGENCE 
• 

D~partment of Defense 

, , 

, . Basically, boD would prefer a fundamentally different 

version of this Order, which it has drafted. DoD feels its 
, 

draft "presents .•• a more straightforward approach as com-
o 

• 

• 
pared with the 'somewhat complex and elebo~ate assembly of 

caveats in the current version." The primary substantive 
• 

difference between the DoD version and the current draft 
, , , . 

is that the DoD Order prohibits only the c~llection of the 

'''lawful' domestic activities" of.U.'S. citizens. With. respect -
to the two issues covered in the body of this paper, DoDls' 

position is as 'follows: . 

"O! g-
o. 
("). 
.g 

A. Exception to allow collection, analysis, and dissemina-~ 
0t1 a 0 

tion of information on Ithe domestic activities. of U.s. ·citizens O~ 
. 

reasonably believed to be involved in international terrorist 
. 

or narcotics act1vities or working in collaboration with a 
• 

foreign nation or. organization, but only if collected abroad, 
. 

or from foreign ~ources. (Section II(i) (2») DoD supports 

this exception and would eliminate the requirement that the 

information be collected abroad or from foreign sources here. 

B. Exception which would permit sharing of info.rmation 
• 

, 

on the domestic activities of U.S. citizens among intelligence 

and other federal agencies, under guidelines of the Attorney 
, 

• 

• 

~ ~ 
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General,- even if the receiving agency would not otherwise 

be permi tted 'to collect such a type of information under 

this Order (Section IV). DoD supports modified version , 

under which sharing is permitted only for information which 
, 

the receiving agency would otherwise be permitted to collect. 
-

C. DoD proposes certain other modifications related to 

NSA I 5 acti vi ties. They would remove NSA 1'5 cOIl'Uuunications 
" 

security activities from the Order's restrictions and also 
• • 

distinguis~ between signal intelligence and other forms -of 
• 

electronic surveillance. 
, , 

" 

D. DoD would 'allow infiltration o~' organizations'of 

u.s. citizens abroad. It claims to need such an exception 

to , allow' gathering information on u. S. groups seeki,ng to 
• " 

subvert u.s. military personnel abroad. 

• 

II. CIA 
• 

A. As to the exception for information on citizens 
, 

engaged in terrorist or narcotics activities, or working in 

collaboration with foreign organizations, the CIA proposes to 

add the word "secretly" before the words "in collaboration 
, , 

with a foreign nation or organization l
'. This would _exclude 

such persons as registered foreign lobbyists or those'openly 

dealing with foreign corporations. 

B. The CIA would- expand the exception to the prohibition 
c 

against competition by proprietary companies with u.s. bus-

ine'sses (Section "II (h»),. After the CIA amendment, the pro 
• 

" 

, 

vision would read to prohibit: 

• 
• 
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. "Operation of a proprietary company on a com-
mercially competitive basis except to 'the mini­
mum extent necessary to establish commercial. 
credibitity or to achieve clearly defined 
foreign intellig,ence o~je.9ti ves. n (CIA langu~age 
underlined.) . ~ 

. 

This is intended to recognize that in rare and excep-
. 

tional instances a specific foreign intelligence objective 

may be achieved only thr~ugh a successful venture. 

III. Department of Justice 

Justice has no maj·or proble~s with the 'current draft. 
, ' 

,IV. Department of State 
= 4 

Corranents not yet received. 
, . 

V. OMB , - 0 

, 

Comments not yet received. 

VI. NSC 

Comments not yet received. 
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Issue 

Exception to allow the 
collection, analysis, 
and information on the 
domestic activities of 
U.S. citizens reasonably 
believed involved in 
international terrorist 
or narcotics activities 
or working in collabora­
tion with a 'foreign 
nation or organization 
but only if collected 
abroad or from foreign 
sources. (Section II 
(i) (1» 

Exception to permi~ 
sharing of' intorroation 
on domestic activities 

, 

of U.S. citizens even 
if receiving agency 
'would not have been per­

.; roi tted to colleot the , 

. .',~".,'. informa tion for i tsel f , 
~,~~ under the terms of this 

, 

Order. (Section IV) 

AGENCY, POSITIONS ON TWO ISSUES DISCUSSED 
, , , 

IN BODY OF PAPER RELATING' TO 
RESTRICTIONS EXECUTIVE ORDER 

• 
, 

DoD 

Supports exception and 
would eliminate re­
quirement that the 
information be col­
lected abroad or from 
foreign sources. 

• 

• 

Supports modified ver­
sion permitting ,shar­
ing only when receiv­
ing agency would have 
been permitted to 
collect information~ 
for itself. 

. • , 

, 
• i 

. 

AGENCY 

CIA 

Supports exception with 
the addition of the 
word "secretly" before 
the words lIin collabora­
tion with a foreign 
natio~ or organization'·. 

Supports same modified 
version. , 

, , ' 

,: : " .; " I, AUJlqrI PlOd ''M Pl~l~D UlOJ} Ado )Olol.{d 
, , ' 

p~gJss'a'p~a 

" ' , ' , 

, , 

• 
Just~ce 

Supports exception. 

, 
• 

Supports same modified 
• verS1on. 

.. 

• .. 
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SUMMARY OF·VIEWS 
- PRESENTED BY 

SELECTED OUTSIDE EXPERTS 

• 

The following are major points from. discus sions over the past 

several days with McGeorge Bundy, John McCone, Admiral Moorer, 

Paul Nitze, David Packard and Ted Sorensen. 

, 

McGeorge Bundy 

. 

- The President, as Commander in Chiei. should take the lead in 
• 

. 
reforming the Intelligence COmnlunity; there is political me'rit in 

, 

beating the Congressional committees to the punch. A good opportunity 

lor Presidential action will be during the Congressional recess. 
. . 

, 

• 

, 

- More intelligence of an open nature should be made available to 

Congress. This will help Congress in its oversight role, although 

oversight will always be a difficult problem., particularly if Congress 

atteznpts to deal with prospective programs. 

- The 40 Committee has never been effective. A "President's mann 

is required to monitor seriously activities in this area. Moving 

clandestine operations to State would change the character of ~he depart-

ment and pose. difficulties for the conduct of its norm.al operations. 

-- . .. ., .... 
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- PFIAB has been a free-wheeling body that. has been helpful 

from time to tim.e, but it has never had an adequate staff -and would 

probably be overburdened if given an oversight role.. On the other 

hand, the ACDA Advisory C.omrilittee, for example, has had substantial 

im.pact and given the President access to the ADA that he would .p.ot . . 

otherwis e have had. 

- A two-hatted DCI will probably never work. Allocating budgets 

• 
18 a management problem and seems more appropriate.·for OMB, the 

ins-trwnent created for these purposes • 

• 
- The national estimate process has never worked very well. 

Reports tend to be done on given situations at times when one could care 

less. The national estiro.ate is an extrem.ely important product and it . 

is necessary to improve its qUality. 

- DlA has not provided the oversight to DOD intelligence activities 

which was intended. 

- Time spent in insuring "plausible deniabilityll was alInost 

uniformly wa·sted. The President can take responsibility. for actions 

of his Administration. The distinction between diplomatically-necessary 

deniability in such cases as the U -2 or the GloInar Explorer, and 

. 

dOIIlestic accountability, was- drawn. 

• 

• • . . 

, 

----- ----



\ 

. , 

-" 
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John McCone 

• 
• 

- The President must make up his mind -how the Intelligence 

. 

Conununity should be organized" do what he can to accomplish this 

by Executive Order, and propose legislation for the remainder. Congress 

. 
will do nothing without Presidential initiative. 

- CIA has been tarnished and should be done away with. A new 

agency should be establish as part of the National Security Council. The 

" 

• 

director of the agency would be responsible for all existing .cIA oper~tions, 

"would coordinate all intelligence agencies budget responsibility for all 

intelligence activities. He would be Chairm.an of USIB and have direct 

access to the President. There should be two deputy directors, one for 

, 

intelligence matters and one for community affairs. 

- A perm.anent subconunittee of the NSC should be established to 

have oversight responsibility for the new intelligence agency. It would 

also review 40 Committee actions. 

. 

- If CIA continues to exist, three steps should be taken: 

" 

(1) The General Counsel should be made a Deputy Director with access 

-

to the entire agency; (2) The Inspector General position should be given 

more status and strengthened; (3) There m.ust be a regular p'rogram. of 
~_J" .,..£>'" .... __ 

" , -

review of ongoing activities. 
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- A -Joint Congressional Conuni~ee on Intelligence should be_ 

formed along the lines of the Atomic Energy Committee. The Atomic 

Energy Committee has never had a problem. with secrecy. 

- Legislation is necessary to impose penalties on goverrunent 

employees who disclose secrets during or after their period of service 

in government. 

- There have been problem.s with DIAls production, partly because 

it has been staffed by the Joint Services and the services keep the best 

"-

officers for themselves. Further, intelligence is not a high priority 

within the Services. 

Admiral Moorer 

- Radical change in the Intelligence Conununity should be avoided. 

-

The priInary probleIIl is not the organizational structure but people • 

. - It would be a mistake to centralize intelligence gathering under 

one persona The DCI cannot control or schedule. for example, the real 

. 

time activities of subm.arines or other military collection agents, nor 

can he defend theIn. when they run into trouble. In addition, there is a , 

need for duplication and com.petition in intelligence as there is in R&D 

IIlatters. 

. -
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• 

- NSA is a valuable instrument. but individual combat units 

should have their own intercept team.s. Wartime activities cannot 

be centralized and run froIn Washington. 

• 

- The open he.arings· in the House and Senate are a "national 

disasterll~ , They are exposing secrets ,and telling the Soviets a great 

deal apout the effectiveness of our intelligence activities, thus 

permitting the Soviets .to develop cou;ntermeasures. 

- A Congressional oversight com.tnittee will pose severe operational 

problems. Leaks will occur and intelligence iniormation will be used 

for 'political purposes. The President needs to take action to deal with 
, 

the pressure from. Congress, but it should not be drastic. 

. 

Paul Nitze 

. - To some degree, the problems the Intelligence Community now 

faces are cosmetic and any changes m.ust be cosmetic as well. There is 

a danger, 'however, that we will not do what needs doing. 

- The N'RD works well under EXCDM as far as Defense and CIA 

are concerned but not, perhaps t from DMB I s point of view. A perennial 

problem is the allocation of costs to various program.s, and m.aking 
, 
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decisions based on the allocations will always have a highly judgmental 

character. The equipment is very expensive in certain intelligence 

. . 

gathering systeIIls and new tasks require new "beasts ". Decisions on 

new equipment require a great deal of familiarity with the programs arid 

the technolo gie s • 

- As organizational changes are considered for the Intelligence 

Comm.lln,ity, there is no point in further downgrading CIA. Nor should 

covert activiti~s be separated from the rest of i~s operations. The DCI 

should have the National Estimating Staff. The old Board of National • 

• 

Estim.ates worked better than the present NIO system, where the National 

Intelligence Officers farm. out estimates to the departInents fo.r writing • 

. - Crisis managen1.ent is better institutionalized than it was a decade 

ago. There are differences between mini crises which need not come 
• 

to the President and can be han.dled on a coordinated basis by the 

appropriate govern~ent agencies, and the maxi crises which will probably 

always be handled on an ad hoc basis, depending on the needs and pre-

dilections of the President. 

- There was much more systematic handling of 40 Committee matters 

10 years ago than there is today. 
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- The government has never adequately dealt with the problem 

. 

of a ·trnet.assessments ll • At one tim.e the initiative existed in State 

in the Policy Planning Staff under Acheson to perform net assessments, 
'. . 

and under Eisenhower the NSC had the role. The CIA is not and should 

not be in the net assessment business, nor should the NSC; State 

is his candidate • -

David Packard 

. 
• 

- . Consideration should be given to having the Attorney General 
, 

participate in 40 Comm.ittee meetings to focus on the legality of proposals. 

Attorneys General who' have participated in the past did so as the Presidentls 

personal representative and did not get into legal or .moral issues. 

- Both national and tactical intelligence are necessary so that 

(I) we know what might happen and (2) what to do if it happens. The' 

military IIlust know all about Soviet radars, not just where they are. 

- DIAls analysis has tended to be influenced by the military 

services' interests. Perhaps DLA should report directly to the new 

Deputy Secretary of Defense for Intelligence, and not the Joint Chiefs • 

... 
, .. . , 
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- Congress must increase its' ov~rsight capability, but not' 

• 

, 

in such a way that it encroaches on Executive' Branch powers. Congress 
• 

cannot run CIA, nor can it decide on specific covert operations. 

-, .. ,CIA, must ,be more ~ccountable. to policy-makers, including 

, 

the Secretary of State and axnbassadors in cOlmtries where the CIA 

has operations. • 
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